
Admiralty

By David F. Sipple*

During the calendar year 1979 the Fifth Circuit's admiralty decisions
presented interesting questions for discussion but established no earth-
shaking principles of maritime law. Perhaps its most significant contribu-
tion was the en banc decision in Ivy v. Security Barge Lines, Inc.' There
the court dealt with wrongful death benefits recoverable in a Jones Act
Seaman's case in the wake of the judicially-created wrongful death rem-
edy set forth in Moragne v. States Marine Lines, Inc.2 and further de-
fined in Mobil Oil Corp. v. Higginbotham.3 The Fifth Circuit remains in
the forefront in this controversial area of admiralty law.

Two important cases were decided by the U.S. Supreme Court during
this survey period. First, in Edmonds v. Compagnie Generale Transat-
lantique" the Court resolved a conflict among the circuits as to the extent
of a shipowner's liability to a longshoreman or a harbor worker where
both shipowner and stevedore have been found negligent. In P.C. Pfeiffer
Co. v. Ford,5 the Court again extended coverage under the Longshore-
men's and Harbor Workers' Compensation Act' to include all workers en-
gaged in the intermediate steps of moving cargo between a vessel and
inland transportation.

Space limitations have prevented treatment of some Fifth Circuit cases.-
In addition, and in line with past survey articles, an effort has been made
to restrict the scope of the review to cases interpreting and applying prin-
ciples of law. Passed over were cases dealing primarily with a review of
factual findings of trial courts and juries. U.S. Supreme Court cases are
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1. 606 F.2d 524 (5th Cir. 1979).
2. 398 U.S. 375 (1970).
3. 436 U.S. 618 (1978). See subhead I, Wrongful Death, infra.
4. 99 S. Ct. 2753 (1979).
5. 100 S. Ct. 328 (1979).
6. 33 U.S.C. § 901-950 (1976 & Supp. I & II 1977-1978).
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traditionally included because of the significant role which the Court
plays in developing the maritime law of the United States.

I. WRONGFUL DEATH

The 1979 survey article7 contained a review of the Fifth Circuit panel
opinion of Ivy v. Security Barge Lines, Inc.,' in which the panel held that
damages for nonpecuniary losses may not be recovered in a Jones Act suit
for the death of a seaman within the territorial waters of the United
States. The court has since reheard the case en banc and reached the
same conclusion.9

The deceased seaman was a crew member of a vessel heading up the
Mississippi River when he was lost and presumably drowned while at-
tempting to aid a fellow crewmember who had fallen overboard. In a suit
brought under the Jones Act 10 for negligence and the general maritime
law for unseaworthiness, a jury found that the vessel was not un-
seaworthy but that the defendant shipowner had been negligent.11 The
jury awarded damages which included recovery for loss of society, a non-
pecuniary item.12 The Fifth Circuit panel reversed the award for loss of
society. 8

In the subsequent en banc opinion, the court relied primarily on two
factors:"' (1) the judicially-created rule which limits recovery under the
Jones Act tcOpecuniary damages,1 5 and (2) its interpretation of the Su-
preme Court opinion in Mobil Oil Corp. v. Higginbotham.6 The court
attempted to limit the Supreme Court's decisions in Moragne17 and Sea-

7. Sipple, Admiralty, 1978 Fifth Circuit Survey, MERcER L. Rav. 769 (1979).
8. 585 F.2d 732 (5th Cir. 1978).
9. 606 F.2d 524 (5th Cir. 1979).
10. 46 U.S.C. § 688 (1976).
11. 424 F. Supp. 1154, 1155 (N.D. Miss. 1976).
12. Id. The term "society" has been held to include a wide "range of mutual benefits

each family member receives from the others' continued existence, including love, affection,
care, attention, companionship, comfort, and protection." Sea-Land Services, Inc. v. Gaudet,
414 U.S. 573, 585 (1974) (footnote omitted).

13. 585 F.2d at 738-39.
14. 606 F.2d at 526-28.
15. In re M/V Elaine Jones, 480 F.2d 1132, 1132-34 (1973), rehearing granted, 513 F.2d

911 (5th Cir.), cert. denied, 423 U.S. 840 (1975); Cities Serv. Oil Co. v. Launey, 403 F.2d 537,
540 (5th Cir. 1968); Sabine Towing Co. v. Brennan, 85 F.2d 478, 481 (5th Cir.), cert. denied,
299 U.S. 599 (1936).

16. 436 U.S. 618 (1978).
17. In Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970), the Supreme Court

recognized for the first time a cause of action for wrongful death under the general maritime
law.
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Land Services, Inc. v. Gaudet s to their facts by stating that neither in-
volved a Jones Act negligence claim and that the pecuniary damage re-
striction on such claims was too well embedded to be altered.19

Higginbotham was a death case filed by the survivors of a helicopter
pilot and three passengers under the Death on the High Seas Act"
(DOHSA), the general maritime law, and the Jones Act. The Supreme
Court ruled that in cases of death on the high seas, the decedent's survi-
vors are limited to pecuniary damages as authorized under DOHSA and
may not recover for loss of society under a general maritime law claim."1

The Fifth Circuit stated that since one of the decedents in Higginbotham
was found to be a Jones Act seaman, the Supreme Court's decision that
pecuniary damages could not be recovered by any of the plaintiffs, in-
cluding the seaman's representatives, was by implication a ruling that a
Jones Act seaman's beneficiaries could not recover nonpecuniary losses
for a death on the high seas."'

The Fifth Circuit then carried Higginbotham a step'further by holding
in Ivy that the limitation on Jones Act recoveries extended to deaths oc-
curring within the territorial waters of a state as well as on the high
seas.23 Since the Jones Act applies equally to seamen's deaths "on the
high seas, in domestic territorial waters, in foreign territorial waters and
on land if suffered in the course of employment as a seaman,' 4 the court
refused to adopt a rule under which different measures of damages would
be applied under the same federal statutes depending upon where death
occurred." If a seaman's representative is to be limited to recovery of
pecuniary losses for a death caused by negligence on the high seas, Judge
Rubin felt it would then be "chimerical' 26 to apply a different rule to a
seaman's death occurring elsewhere since the statute has been uniformly
applied for two-thirds of a century to limit recovery to pecuniary losses .2

18. 414 U.S. 573 (1974). The Court defined the damages awardable in maritime death
cases to include recovery for loss of society.

19. 606 F.2d at 527.
20. 46 U.S.C. §§ 761-768 (1976).
21. 436 U.S. at 625-26.
22. 606 F.2d at 528. Although the Jones Act issue was not discussed in the Supreme

Court opinion, the Fifth Circuit noted the issue was raised by the facts and urged on appli-
cation for rehearing. Id.

23. Id. at 528-29.
24. Id. at 528 (footnotes omitted).
25. Id. at 529.
26. Id.
27. Id. In a footnote Judge Rubin specifically limited the holding to recoveries under the

Jones Act for negligence and stated the court did not reach the issue of whether after Hig-
ginbotham nonpecuniary damages might be recovered in a seaman's death action brought
under the general maritime law in which unseaworthiness is found. Id. at 528 n.8. However
the judge made clear in a footnote in the earlier Ivy opinion the panel's view that the sea-
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In a lengthy dissent, Chief Judge Brown" strongly took issue with the
majority's reading of Higginbotham which the chief judge viewed as lim-
ited in its application to suits under DOHSA. 9 Although the Supreme
Court appeared to have denied recovery of nonpecuniary benefits to two
seamen's beneficiaries, Chief Judge Brown stated his view that the Court
in actuality passed no judgment on the measure of damages under the
Jones Act. 0 It considered solely the damages awardable under DOHSA
and then reversed and remanded for further proceedibgs consistent with
the decision, thereby leaving the district court to decide whether the
seamen's beneficiaries should recover under the Jones Act.31

Chief Judge Brown also attacked the majority holding on the ground
that it undermined the traditional humane and liberal character of the
admiralty proceeding and its special solicitude for seamen, as recognized
in Moragne and Gaudet.32 Brown further pointed out that prior to the en
banc decision from which he dissented, the Fifth Circuit had allowed non-
pecuniary damages in Gaudet where there was liability under both a gen-
eral maritime law claim of unseaworthiness and a Jones Act claim of
negligence.

3 3

II. JONES AcT SEAMEN

One of the more hotly contested issues in many maritime personal in-

man's representatives would be limited to pecuniary losses. 585 F.2d at 738 n.8. Chief Judge
Brown, in his dissent, commented that in view of the majority's reading of Higginbotham,
with which he took issue, a court would be obliged to hold nonpecuniary damages unrecov-
erable by the representatives of a Jones Act seaman who died in territorial waters as a result
of unseaworthiness under the general maritime law. 606 F.2d at 534. Despite the dicta of
Judge Rubin and Chief Judge Brown, the Fifth Circuit has now held in a late case that
when death is caused in terratorial waters by unseaworthiness, the survivors of the seaman
may recover for loss of society under the general maritime law in addition to any recovery
permitted by the Jones Act. Smith v. Ithaca Corp., 612 F.2d 215 (5th Cir. 1980).

28. Note that Chief Judge Brown wrote the Fifth Circuit's panel opinion in Law v. Sea
Drilling Corp., 523 F.2d 793 (5th Cir. 1975), which held that nonpecuniary losses could be
recovered in cases arising under DOHSA. The holding in Law was expressly rejected by the
Supreme Court in Higginbotham. 436 U.S. at 623.

29. 606 F.2d at 533. The majority, according to the chief judge, "makes a mountain of
the Supreme Court's molehill of silence." Id. at 532.

30. Id. at 533.
31. Id. Chief Judge Brown noted that, subsequent to Higginbotham, the case was settled

after remand to the district court, "with no [clourt ever undertaking to determine whether,
or to what extent, the Jones Act recoveries were subject to an overriding DOHSA restric-
tion." Id. at 533 n.13.

32. Id. at 530. The majority refers to this argument as having only "superficial appeal"
which should not override history and jurisprudence. Id. at 529 n.13.

33. Id. at 530. See Landry v. Two R. Drilling Co., 511 F.2d 138, 142-43 (5th Cir. 1975).
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jury cases is whether the plaintiff occupies the status of a Jones Act"
seaman. The question is important because of the liberal cause of action
both for negligence against employers under the Jones Actss and for
breach of the warranty of seaworthiness under the general maritime law."
As usual, several of the cases decided by the Fifth Circuit during the sur-
vey period concerned Jones Act seaman's status.

As illustrated in Landry v. Amoco Production Co.,"7 it appears the wo-
men's liberation movement has now entered the fray involving status as a
Jones Act seaman. Glenda Landry was hired by Amoco "on probationary
status" as a roustabout and was the first female to hold the position in
the Lakes Charles, Louisiana area.s8 When attempting to jump from one
of Amoco's barges to another, she missed her target, plunged into the
water, and sustained injuries. On special interrogatories the jury found
plaintiff was not a member of the crew of any vessel and on this basis the
district court concluded she was not a seaman and could not recover
under the Jones Act. 9 Plaintiff's motion for judgment notwithstanding
the verdict was denied.40

The Fifth Circuit reversed, holding that since the facts showing Jones
Act status were "beyond cavil,' 4 1 a directed verdict or, in the alternative,
a judgment notwithstanding the verdict should have been entered by the
trial court.4' The facts showed that although Ms. Landry's duties were

34. 46 U.S.C. § 688 (1976).
35. The liberal test of liability under the Jones Act is whether the defendant's negligence

played even the slightest part in producing the injury for which recovery is sought. Sanford
Bros. Boats, Inc. v. Vidrine, 412 F.2d 958, 962 (5th Cir. 1969). The traditional low eviden-
tiary threshold for submission of Jones Act cases to the jury requires even "marginal"
claims of Jones Act status to be left to the finder of fact. Barrios v. Louisiana Constr.
Materials Co., 465 F.2d 1157, 1162 (5th Cir. 1972).

36. Breach of the warranty of seaworthiness raises liability without fault. No negligence
need be shown. See Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 549 (1960). This strict
liability feature makes Jones Act status attractive to marine construction and other harbor
workers who would normally be limited to a negligence remedy under the Longshoremen's
and Harborworkers' Compensation Act. Since 1972, longshoremen and harbor workers no
longer have a cause of action against third parties based on unseaworthiness. 33 U.S.C. §
905(b) (1976).

37. 595 F.2d 1070 (5th Cir. 1979).
38. Id. at 1072.
39. Id.
40. Id.
41. Id. at 1071.
42. Id. at 1074. The traditional test of Jones Act status in the Fifth Clircuit is two-

pronged: (1) whether there is evidence that the worker was permanently assigned to a vessel
or special purpose structure designed to float, or performed a substantial portion of his work
aboard such vessel, and (2) whether the duties which the worker performed contributed to
the function or mission of the vessel. Offshore Co. v. Robison, 266 F.2d 769, 779 (5th Cir.
1959).
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both water-born and landside, she spent between forty and sixty percent
of her working time on the water.4 ' As in the case of other roustabouts,
plaintiff worked on different barges from time to time and was never as-
signed to any specific vessel." However, the court relied on a well-estab-
lished precedent that seaman's status may still be enjoyed though the
worker is stationed on several vessels during the course of employment.45

At the time of the accident plaintiff was working as a welder's helper on a
barge and on a fixed compression station.4' The court stated that al-
though the question of Jones Act status should normally be decided by
the jury, if the evidence is such that reasonable persons could not draw
conflicting inferences, then a directed verdict should be entered.47

Seaman's status was also the subject of Beard v. Shell Oil Co.," a case
involving a maintenance worker on one of Shell's fixed platforms off the
Louisiana coast.49 Shell had hired a crew boat service to transport its
workers to and from the platform. While the decedent was waiting on
board the crew boat for transportation ashore, a fire broke out on the
platform and spread to the crew boat. Decedent drowned while attempt-
ing to swim to another platform. In a suit brought under the Jones Act,
the trial court granted defendant's motion for summary judgment on the
basis that decedent was not a seaman.50

Since the Fifth Circuit has repeatedly held that fixed drilling platforms
are not vessels for Jones Act purposes,51 it was necessary for plaintiff to
show that decedent was a seaman with respect to the crew boat. The
Fifth Circuit reviewed the facts which showed the decedent had no duties

43. 595 F.2d at 1073.
44. Id.
45. Id. at 1074. Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 432 (5th Cir. 1977), rev'd

on other grounds, 436 U.S. 618 (1978).
46. 595 F.2d at 1073. Had plaintiff been injured during her work time ashore, this should

not have changed the holding since it has been held that once it is established that the
claimant is a seaman, the Jones Act permits recovery even if the injury occurs while the
seaman is off the ship and engaged in temporary work for his employer unrelated to service
of the vessel. See Braen v. Pfeifer Oil Transp. Co., 361 U.S. 129, 133 (1959); Crafton v.
Tennessee Valley Sand & Gravel Co., 408 F.2d 1096, 1097 (5th Cir. 1969).

47. 595 F.2d at 1072.
48. 606 F.2d 515 (5th Cir. 1979).
49. Federal jurisdiction over all continental shelf lands lying beyond three geographical

miles of the coast is granted in the Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331-56
(1976 & Supp. 11 1978).

50. 606 F.2d at 516-17. The effect of the trial court's holding was to limit recovery to
that available under the Longshoremen's and Harborworkers' Compensation Act, 33 U.S.C.
§§ 901-50 (1976 & Supp. I & II 1977-78), which is made applicable to employee claims for
death or disability occurring on fixed offshore structures pursuant to the Outer Continental
Shelf Lands Act, 43 U.S.C. § 1333(b) (Supp. II 1978), which expressly excludes from cover-
age a master or crewmember of any vessel. 43 U.S.C. § 1333(b)(1) (Supp. II 1978).

51. See, e.g., Callahan v. Fluor Ocean Services, Inc., 482 F.2d 1350, 1351 (5th Cir. 1973).
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to perform on the vessel with regard to its maintenance or navigation,
performed no work-related activities thereon, and was on board simply as
a passenger at the time of the fire." Appellant had argued that since the
workers' transportation to and from the platform was in the employer's
interest, the decedent was engaged in the course of his employment while
on board the crew boat.53 However, the Fifth Circuit gave short shrift to
this argument by stating that it related only to whether decedent was
within the scope of his employment while on board the crew boat and had
no bearing on whether he occupied the status of a Jones Act seaman."

Seaman's cases generate questions not only as to whether a particular
worker has Jones Act seaman status but also as to whether a particular
water craft is a "Jones Act vessel."" In Smith v. Massman Construction
Co.," the Fifth Circuit upheld a summary judgment granted by the trial
court and held that the structure on which plaintiff was injured was not a
vessel for purposes of the Jones Act.'

Plaintiff was working as a welder on a structure known as a caisson, a
large topless steel box approximately 200 feet long, eighty-four feet wide,
and twenty feet high. Pushed by tugs down the Mississippi River, it was
secured by cables to the river bank at the construction site of a concrete
bridge pier.'8 In reaching its conclusion, the Fifth Circuit used the gener-
ally accepted two step approach to the question whether the water craft
was a Jones Act vessel, examining 1) the purpose for which the craft is
constructed, and 2) the business in which it is engaged."9 In Smith the
caisson was to serve as a form for the concrete bridge pier and as part of
the pier itself.6" At the time of the injury it was being prepared to serve
these purposes. 61 In light of these factors, the court had no difficulty
holding that the structure was not a vessel as a matter of law. 6 Although
the caisson was employed to transport men and equipment to the site
where it was to be used, the court brushed this aside as, an incidental

52. 606 F.2d at 517.
53. Id.
54. Id.
55. The Act confers upon members of a crew of a vessel a right of action against their

employer for injury caused by negligence. 46 U.S.C. § 688 (1976). The statute does not de-
fine the term "vessel."

56. 607 F.2d 87 (5th Cir. 1979).
57. Id. at 89.
58. Id. at 87.
59. Id. at 88. See also Blanchard v. Engine & Gas Compressor Serv., Inc., 575 F.2d 1140,

1142 (5th Cir. 1978).
60. 607 F.2d at 89.
61. Id.
62. Id.

1980]



MERCER LAW REVIEW

use.6" The panel was obviously influenced in its decision by the fact that
the structure had "no motive power, navigation lights, instruments, living
quarters, bilge pumps, raked bow, or any other indication that it was to
be used in navigation or commerce. "64

A seaman's assertion of his right to maintenance and cure" sometimes
requires that he file successive lawsuits. This principle was referred to in
Pelotto v. L & N Towing Co.6s as the requirement that the seaman "keep
biting at his cherry. '67 Plaintiff seaman was injured during his employ-
ment on board a tug and filed suit for damages under the Jones Act and
general maritime law. He later asserted in the same action a claim for
maintenance and cure." However, the parties reached an agreement for
these payments prior to trial. Subsequently plaintiff was awarded a judg-
ment on his damage claim, whereupon defendant terminated the mainte-
nance and cure payments.

The seaman then filed another suit seeking maintenance and cure,6 9 in
which the district court granted a summary judgment for defendant on
the bases that the claim was barred by res judicata and collateral estoppel
and that plaintiff had improperly rejected an offer of free cure and thus
forfeited his rights. 0 The. Fifth Circuit reversed on both counts, first
holding that the doctrine of res judicata did not apply because the sea-
man's right to future maintenance and cure could not have been decided
in the first proceeding.7 1 Since plaintiff was receiving payment up to the
date of the initial trial, his only possible maintenance and cure claim at

63. Id. It has been held that a structure that floats on water is not necessarily a vessel.
See Cook v. Belden Concrete Prods., Inc., 472 F.2d 999, 1001 (5th Cir. 1973), quoting Atkins
v. Greenville Shipbldg. Corp., 411 F.2d 279, 283 (5th Cir. 1969). However, it is submitted
that the court may have had more difficulty with its holding had plaintiff been injured while
being transported in the caisson.

64. 607 F.2d at 88.
65. "Maintenance is a per diem living allowance paid so long as the seaman is outside

the hospital and has not reached the point of 'maximum cure.'" Pelotto v. L & N Towing
Co., 604 F.2d 396, 400 (5th Cir. 1979). Cure involves payment of therapeutic, medical, and
hospital expenses up to the point of maximum cure. Id. See also Farrell v. United States,
336 U.S. 511, 518-19 (1949). Maximum cure is achieved when it is determined on the basis
of a medical diagnosis that further treatment will not improve the seaman's condition. Vella
v. Ford Motor Co., 421 U.S. 1, 5 (1975); Farrell v. United States, 336 U.S. 511, 518 (1949).
Maintenance and cure payments are owed to the seaman notwithstanding the negligence of
the employer or the unseaworthiness of the vessel. Aguilar v. Standard Oil Co. of N.J., 318
U.S. 724, 736 (1943).

66. 604 F.2d 396 (5th Cir. 1979).
67. Id. at 398 (footnote omitted).
68. In the opinion, Chief Judge Brown refers to the seaman's initial suit for maintenance

and cure as "the first nibble." Id.
69. The chief judge refers to this suit as "the second bite." Id. at 399.
70. Id. at 400.
71. Id. at 401-02.
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that time would have been either an action for future maintenance and
cure, an imponderable which defendant claimed could not be determined,
or an action requesting a declaration that payments be made until plain-
tiff reached maximum cure, which would have been of little utility to the
seaman. 

7

In addition, the court went one step further and held that application
of the doctrines of res judicata and collateral estoppel was subject to the
substantive limitation that seamen have the right to bring serial suits for
maintenance and cure. 8 The court stated that in light of the continuing
nature of the shipowner's obligation, a prior award may not be regarded
as res judicata.7 ' Chief Judge Brown added one note of caution by sug-
gesting that the district court on remand consider the extent to which the
prior jury award may have included amounts which are the substantial
equivalent of maintenance and cure and which should be excluded from a
recovery of future payments in order to eliminate a double recovery.78

The court also rejected the lower court's holding that the seaman had
forfeited his right to maintenance and cure. 76 The general rule is that the
shipowner's duty is discharged by tender of treatment by a U.S. Public
Health Service Hospital and that a seaman who refuses this treatment
cannot further hold the shipowner responsible." While the district court
correctly expressed this principle, the Fifth Circuit nevertheless re-
manded and held that the record was insufficient, for summary judgment
purposes, to show whether cure was properly tendered by'the U.S. Public
Health Service Hospital and rejected by plaintiff or whether it was
merely tendered by the shipowner or his counsel s.7 In the latter case,
tender would forfeit only that part of the cure which was available at the
public hospital and would not forfeit any portion which the public hospi-
tal was unable to provide adequately.7'

A seaman's release traditionally is looked upon by the admiralty bench
with great scrutiny and courts will not hesitate to set aside a release if not

72. Id. at 401.
73. Id.
74. Id.
75. Id. at 404.
76. The chief judge entitles this portion of the opinion "The Pit Of The Matter." Id. at

402.
77. Kossick v. United Fruit Co., 365 U.S. 731, 737 (1961). This "rule of forfeiture" is

subject to the qualification that a demonstrated inadequacy in the treatment tendered by a
public hospital will permit recovery by the seaman of the cost of private treatment. The
seaman bears the burden of proof in this regard. Id.

78. 604 F.2d at 403.
79. Id. It is submitted that the court's distinction between tender by the public health

hospital itself and tender by the shipowner or his counsel is a classic example of a seaman's
position as a "ward of the admiralty court."
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executed freely, without deception or coercion, and with a full under-
standing by the seaman of his rights.80 The principle that the validity of a
seaman's release is determined on the basis of federal maritime law rather
than state laws was addressed in Smith v. Pinell" which concerned a
seaman who was injured on board defendant's shrimpboat and subse-
quently executed a complete release in exchange for $37,500. He later
filed suit claiming damages for his injury under the Jones Act. Defendant
moved for summary judgment on the basis of the prior settlement and
release and plaintiff resisted on the basis that the release had been ob-
tained by fraud. Although it denied the motion, the district court stayed
the proceeding because of a requirement of Louisiana law which pre-
cludes an action to rescind a settlement for fraud absent a return of the
settlement proceeds.8 3

In a per curiam opinion, the Fifth Circuit reversed, refusing to qualify a
seaman's rights under the Jones Act by incorporating a state's substan-
tive law of rescission .' The court bolstered its decision by concluding
that since an injured employee under the Federal Employers Liability Act
(FELA)85 is not required to return the settlement proceeds to his em-
ployer as a condition precedent to prosecuting his claim in court," there
was no sound policy justifying different treatment for a Jones Act
seaman.8

7

80. Garrett v. Moore-McCormack Co., 317 U.S. 239, 248 (1942). The adequacy of the
consideration and the nature of the medical and legal advice available to the seaman at the
time of signing are said to be relevant in appraising his understanding of the release. Id. A
shipowner who relies on a release to bar a seaman's claim bears the burden of showing its
validity. Gueho v. Diamond M. Drilling Co., 524 F.2d 986, 987 (5th Cir. 1975). There seems
to be a split among the circuits as to whether the same principles should apply to longshore-
men releases with the Fifth Circuit apparently coming down on the side of treating the
validity of all maritime releases on the same basis as a part of the general federal maritime
law. Robertson v. Douglas S.S. Co., 510 F.2d 829, 835 (5th Cir. 1975). The Second Circuit
takes the opposite view, holding that longshoremen releases are not subject to the same
special judicial treatment afforded seamen releases. Capotorto v. Compania Sud Americana
de Vapores, 541 F.2d 985, 987 (2d Cir. 1976). It is submitted that since longshoremen are
not generally subject to a seaman's itinerant life style or the perils of the sea, there are
sound reasons for a rule which does not entitle longshoremen to the special consideration
that places the burden on the shipowner to prove the validity of a seaman's release. See 1
M. NoRms, THE LAW OF MARM*UE PERSONAL INJURIES 13 (3d ed. 1975); Harris v. Lykes
Bros. S.S. Co., 375 F. Supp. 1155, 1157 (E.D. Tex. 1974).

81. Garrett v. Moore-McCormack Co., 317 U.S. 239, 243-45 (1942).
82. 597 F.2d 994 (5th Cir. 1979).
83. Id. at 996.
84. Id.
85. 45 U.S.C. §§ 51-60 (1976). A Jones Act plaintiff is entitled to the rights available to a

railroad employee under the FELA. 46 U.S.C. § 688 (1976).
86. Hogue v. Southern Ry., 390 U.S. 516, 517 (1968).
87. 597 F.2d at 996.
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III. CARGO

The term "deviation" was originally employed in admiralty law "to ex-
press the wandering or straying of a vessel from the customary course of
her voyage."" With the passage of time it came to mean "any variation in
the conduct of a ship in the carriage of goods whereby the risk incident to
the shipment would be increased."' Before the adoption of the Carriage
of Goods By Sea Act (COGSA), 90 a deviation constituted a breach of the
contract of carriage and rendered the carrier liable to the cargo owner as
an insurer.9' Under COGSA, a deviation will not breach the contract of'
carriage if it is "reasonable."' 2

In Spartus Corp. v. SIS Yafo,9" the Fifth Circuit wrestled with the ef-
fect that an unreasonable geographic deviation"9 has on the COGSA $500
per package limitation of liability." In this case, cartons of clock move-
ments were placed inside a twenty-foot container in Ashod, Israel and
scheduled for shipment on an Israeli flag vessel to New Orleans. During
the voyage, the shipowner was instructed by the government of Israel to
divert the vessel to Mobile, Alabama, unload its cargo, take on certain
military supplies, and return to Israel. In compliance with those orders,
the shipowner directed the vessel to Mobile where the container was off-
loaded without notice to the consignee. The container was left on an un-
sheltered dock for two weeks before it was transshipped to New Orleans
via the L & N Railroad. After arrival of the shipment in New Orleans, the
cartons inside the container were found to be wet and the clock move-
ments rusted and corroded from exposure to fresh water. The consignee
sued the shipowner who impleaded L & N for indemnity."

88. G.W. Sheldon & Co. v. Hamburg Amerikanische Packetfahrt A.G., 28 F.2d 249, 251
(3d Cir. 1928).

89. Id.
90. 46 U.S.C. §§ 1300-15 (1976).
91. Steamship Willdomino v. Citro Chem. Co., 272 U.S. 718, 725 (1927). It has been

suggested that the rule had its origins in marine insurance cases where it was held that the
cargo lost its insurance when the vessel deviated, so that it was considered appropriate to
place the shipowner in the insurer's position. A. KNAUTH, OCEAN BILLS OF LADING 249 (4th
ed. 1953).

92. 46 U.S.C. § 1304(4) (1976).
93. 590 F.2d 1310 (5th Cir. 1979).
94. A geographic departure has been held to mean a departure from the normal route of

sailing between the port of loading and the port of discharge, as defined by trade customs
which the parties to the bill of lading are taken to have incorporated by reference. Hostetter
v. Park, 137 U.S. 30, 40 (1890).

95. COGSA provides in pertinent part that, "[n]either the carrier nor the ship shall in
any event be ... liable for any loss or damage to or in connection with the transportation of
goods in an amount exceeding $500 per package." 46 U.S.C. § 1304(5) (1976).

96. 590 F.2d at 1312.
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The Fifth Circuit first upheld the district court's finding that the off-
loading of the container in Mobile constituted an unreasonable devia-
tion,97 relying primarily on COGSA which provides that a deviation for
the purpose of loading or unloading cargo is prima facie unreasonable. 8

The court noted that the decision to divert to Mobile was motivated by
moral pressure and was not occasioned by any war-like emergency in
Israel. 9 The court also noted that since it is against the interest of the
shipper who has contracted to have his cargo delivered to its destination
in good condition to have the carrier alter that contract by discharging
the cargo elsewhere, a shipper can make out a prima facie case of unrea-
sonable deviation simply by proving the cargo was off-loaded at a place
other than that called for in the contract.'"0 The carrier must establish
some motivation for the deviation other than self-interest in order to
overcome the prima facie case of unreasonableness.10' According to the
court, the patriotic motivations of the shipowner were insufficient to over-
come the presumption.' °0

The Fifth Circuit next considered the holding below that the shipowner
could rely upon the COGSA $500 per package limitation despite the un-
reasonable deviation. Stating that the question was one of first impres-
sion in the Fifth Circuit, the court recognized the established rule in the
Second Circuit' 0 ' that an unreasonable deviation nullifies the package
limitation since Congress, in enacting COGSA, did not intend to supplant
the existing law of deviation.'" In Searoad Shipping Co. v. E.I. duPont
deNemours & Co.,'05 the court had held that an unreasonable deviation
in the form of on-deck stowage not provided for in the bill of lading had
the effect of ousting the COGSA limitation and rendering the shipowner
liable as an insurer.'06 The panel read Chief Judge Brown's opinion in
Searoad as a strong implication that the same rule should be applied in
the case of unreasonable geographic deviation. 10 7 The court declined to
adopt the view of the Seventh Circuit' 8 that the words "in any event" in

97. Id. at 1313.
98. 46 U.S.C. § 1304(4) (1976).
99. 590 F.2d at 1314.
100. Id.
101. Id.
102. Id.
103. See, e.g., Rosenbruch v. American Export Isbrandtson Lines, Inc., 543 F.2d 967, 971

(2d Cir.), cert. denied, 429 U.S. 939 (1976).
104. 590 F.2d at 1316.
105. 361 F.2d 833 (5th Cir.), cert. denied, 385 U.S. 973 (1966).
106. Id. at 835-36.
107. 590 F.2d at 1317.
108. See, e.g., Atlantic Mutual Ins. Co. v. Poseidon Sehiffahrt, G.m.b.H., 313 F.2d 872

(7th Cir.), cert. denied, 375 U.S. 819 (1963).
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the package limitation provision 0 9 require application of the limitation to
any loss.11 °

Although not discussed in the opinion, the court seemed to be saying
that "insurer liability," with consequent loss of COGSA limitations of lia-
bility, should be visited on the shipowner even in those cases where the
unreasonable deviation has no causal connection to the cargo damage. In
Spartus, there was apparently no evidence that the off-loading of the
container in Mobile instead of New Orleans had any causal relation what-
soever to the fresh water damage to the cargo. Gilmore and Black believe
that any rule that tends to hold carriers strictly liable for losses occurring
during or even after an unreasonable deviation without regard to how the
losses were caused, is contrary to section 4(2) of COGSA' which, read as
a whole, immunizes carriers from liability for losses arising from any
cause except their own fault.1 2 The holding of the Fifth Circuit in Spar-
tus seems to be that an unreasonable deviation nullifies not only the con-
tract of carriage but also a statutory protection given the shipowner by
Congress. Chief Judge Brown in the Searoad decision, while holding that
insurer liability continues after COGSA to flow from an unreasonable
deviation, specifically stated that this result follows "where the damage is
causally related."'1 " Moreover, the chief judge found it necessary to point
out that there was no doubt about the causal relation between the devia-
tion (the on-deck stowage unauthorized by the bill of lading) and the
cargo damage.1"

Clearly, in a case where cargo damage is actually caused by an unrea-
sonable deviation the shipowner would not be protected by the section
4(2) COGSA immunities. However, it is submitted that where the damage
is not caused by the deviation, the shipowner's statutory limitations
should not be eliminated.1

In the next portion of its opinion, the Fifth Circuit rejected the ship-

109. 46 U.S.C. § 1304(5) (1976).
110. 590 F.2d at 1317.
111. 46 U.S.C. § 1304(2) (1976).
112. G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY 180 (2d ed. 1975).
113. 361 F.2d at 835-36. Gilmore and Black describe as "puzzling" Judge Brown's use of

the term "insurer" liability while he simultaneously stressed the causal relation between the
deviation and the damage. G. GILMORE & C. BLACK, supra note 112, at 182 n.124.

114. 361 F.2d at 836 n.10.
115. Gilmore and Black argue that COGSA has abolished the harsh doctrine which

placed the carrier in an insurer's position after the deviation, and substituted a liability for
cargo damage to which the deviation has some causal relation. G. GILMORE & C. BLACK,
supra note 112, at 180. For a full discussion of the views taken by the various circuits and
authorities on the effects of an unreasonable deviation, see Morgan, Unreasonable Devia-
tion under COGSA, 9 J. MAR. L. & COM. 481 (1978).
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owner's contention that the Limitation Of Liability Act"' absolved it of
responsibility for damage to the clock movements because the shipper
failed to notify it of the nature and value of the cargo.' Recognizing a
dearth of authority interpreting the statutory words "watches, clocks, or
timepieces of any description," Judge Tjoflat held that the statute re-
ferred to finished timepieces and did not embrace clock movements which
were in need of further manufacture before they could be a part of a
timepiece.118

On the shipowner's third party indemnity claim against L & N, the
Fifth Circuit upheld the trial court's finding that the shipowner failed to
sustain its burden of proving the cargo was delivered to the railroad in
good condition."1 Shipowner counsel had argued L & N's issuance of a
clean bill of lading, standing alone, was sufficient evidence of good condi-
tion. The panel based its rejection of this theory on the well-established
principle that the "apparent good condition" clause in a bill of lading
applies only to those portions of the shipment which are visible and open
to inspection."" Since the container was sealed and its contents not avail-
able for inspection, the clause provided the shipowner with no proof the
clock movements had been delivered to the railroad in good condition.
Proof of good condition had to come from some other source and the
shipowner had failed to provide it."'2

Applicability of the Federal Rules of Civil Procedure in admiralty cases
was the basis for the Fifth Circuit's holding in Farbwerke Hoeschst A.G.
v. M/V "Don Nicky"'' 2 that the plaintiff was not the real party in inter-
est under Rule 17(a) and therefore could not bring the suit. The facts
involved a cargo of bagged fertilizer which was damaged by salt water
while being shipped by vessel from Rotterdam to Panama. The shipper of
the cargo filed suit against the vessel and the shipowner, and the district
court entered a summary judgment for plaintiff on the issue of liability.'"

116. 46 U.S.C. § 181 (1976).
117. 590 F.2d at 1318. The relevant portion of the Act provides as follows: "If any ship-

per of .. .watches, clocks, or timepieces of any description .. .shall lade the same as
freight or baggage, on any vessel, without. . . giving to the master, clerk, agent, or owner of
such vessel . ..a written notice of the true character and value thereof, and having the
same entered on the bill of lading therefor, the master and owner of such vessel shall not be
liable as carriers .. " 46 U.S.C. § 181 (1976).

118. 590 F.2d at 1318.
119. Id. at 1319.
120. Id. This principle is most often relied on by shipowners when faced with a cargo

plaintiff holding a "clean bill of lading" containing no exceptions with respect to the condi-
tion of the cargo upon receipt by the shipowner. Barwick Mills, Inc. v. Hellenic Lines, Ltd.,
331 F. Supp. 161 (S.D. Ga. 1971), afl'd without opinion, 472 F.2d 1406 (5th Cir. 1973).

121. 590 F.2d at 1319.
122. 589 F.2d 795 (5th Cir. 1979).
123. Id. at 797.
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The Fifth Circuit vacated and remanded for full trial on the basis the
shipment was made C.I.F., 24 and therefore title to the cargo passed to
the consignee upon delivery to the vessel. 25 Since the consignee had title
to the cargo at the time it was damaged during the sea voyage, the con-
signee was the real party in interest under Rule 17(a).' s The panel re-
jected plaintiff's argument that the real party in interest principle was
liberally construed in admiralty so as to permit suit "as agents and trust-
ees on behalf of and for the benefit of the parties who may be or become
interested in the said cargo .... ",127 The court noted that on remand
plaintiff could meet the Rule 17(a) requirement by joining the consignee
as a party or obtaining the consignee's ratification of plaintiff's capacity
to sue in its behalf.'

IV. PRACTICE AND PROCEDURE

When bankruppcy or arrangement proceedings are instituted by or
against a shipowner, there is an inevitable collision between the respec-
tive roles to be played by the admiralty judge and the bankruptcy judge
or trustee.'29

In Atlantic Richfield Co. v. Good Hope Refineries, Inc.,8 0 the Fifth
Circuit dealt with a clash between an admiralty in rem proceeding to as-
sert a maritime lien and an arrangement proceeding under Chapter XI of
the Bankruptcy Act. The case involved a charterer who hired a vessel
from a shipowner for the purpose of transporting its bulk petroleum. The
charter set a specified dollar amount per hour for demurrage. "' During
the course of the charter, a substantial sum was incurred for demurrage
which went unpaid. The shipowner then asserted its maritime lien in rem

124. "C.I.F." stands for cargo, insurance, and freight and means the price of the goods
includes in a lump sum the cost of goods and the insurance and freight to the named desti-
nation. U.C.C. § 2-320. Title to goods shipped C.I.F. passes to the consignee upon their
delivery to the carrier. York-Shipley, Inc. v. Atlantic Mutual Ins. Co., 474 F.2d 8, 9 (5th Cir.
1973) and U.C.C. § 2-401. The consignee bears the risk of loss. U.C.C. § 2-509.

125. 587 F.2d at 797.
126. 589 F.2d at 797.
127. Id.
128. Id. at 798.
129. One recent such collision between a district court sitting in admiralty in New York

and a district court sitting in bankruptcy in Oklahoma resulted in contempt citations and
the actual incarceration in an Oklahoma jail of two prominent members of the New York
City admiralty bar. See Rifle Petroleum Co. v. Cibro Sales Corp., 601 F.2d 1385 (10th Cir.
1979).

130. 604 F.2d 865 (5th Cir. 1979).
131. The charter provided for seventy-two hours of free laytime, which is time spent

loading or discharging. Once the charterer exceeded the laytime, a specified dollar amount
was charged for demurrage. Id. at 868.
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against the ship's cargo in a Florida district court claiming the accrued
demurrage.'32 The cargo was later released after the charterer and a
surety company posted a security bond. Four months later, a federal dis-
trict court in Massachusetts entered a restraining order under Chapter XI
of the Bankruptcy Act enjoining the prosecution of any actions against
the charterer.1 13 The Florida district court stayed the shipowner's in per-
sonam action against the charterer but allowed the in rem action to
continue.13"

In affirming the holding below that the in rem admiralty action should
proceed despite the Chapter XI restraining order, the court reviewed the
case law regarding the respective priorities between admiralty and bank-
ruptcy proceedings. 13 5 If the bankruptcy court has previously acquired ju-
risdiction over a debtor's vessel or cargo, then the court may enjoin subse-
quent admiralty proceedings in rem brought against the vessel or cargo.136

When the admiralty action precedes the bankruptcy proceeding, the re-
straining order power of the bankruptcy court depends on the type of
insolvency proceeding-whether straight bankruptcy as distinguished
from a reorganization or an arrangement.1 3 7 If the admiralty in rem action
precedes the filing of a straight bankruptcy petition, the bankruptcy
court may not oust the admiralty court of jurisdiction over the res. 38 In
reorganization and arrangement proceedings, however, the court seeks to

132. Id. A shipowner has a maritime lien on the vessel's cargo for unpaid charter hire.
The Bird of Paradise, 72 U.S. (5 Wall.) 545, 554 (1867); The Saturnus, 250 F. 407, 409 (2d
Cir.), cert. denied, 247 U.S. 521 (1918).

133. 604 F.2d at 868.
134. Id.
135. Id. at 869.
136. Id. It has been held that in addition to possessing the power to stay the in rem

proceeding, the bankruptcy court has jurisdiction to adjudicate the claims and determine
their status as maritime liens. The Robert and Edwin, 32 F.2d 390 (D. Mass. 1929); G.
GILMORE & C. BLACK, supra note 112 at 809-10. Maritime claims which are subject to a
district court's bankruptcy jurisdiction must navigate the reef-filled waters of the bank-
ruptcy trustee's avoidance powers under sections 60, 67 and 70 of the Bankruptcy Act of
1898 [repealed 11 U.S.C. (Supp II 1978)]. In re Meredosia Harbor & Fleeting Service, Inc.,
545 F.2d 583, 590 (7th Cir. 1976) (ship mortgage taken out under circumstances constituting
a voidable preference under § 60); In re Admiralty Lines, Ltd., 280 F. Supp. 601, 603-04
(E.D. La. 1968) afl'd 410 F.2d 398 (5th Cir. 1969) (writ of foreign attachment issued against
subfreights owed to debtor held to be voidable under § 67(a)(1) as a lien obtained by legal
proceedings); Schilling v. McAllister Bros., Inc., 310 F.2d 123, 124 (2d Cir. 1962) (debtor's
extinguishment of maritime lien for towing services by payment made subsequent to the
filing of petition for reorganization struck down by trustee as discharge of a debt incurred
prior to the filing of the petition in violation of § 70d(1)).

137. 604 F.2d at 869.
138. Id. This rule is not peculiar to admiralty since in general a bankruptcy court may

not assume control over property of the bankrupt against which a civil action is pending at
the time the bankruptcy petition is filed. 1 COLLIER ON BANKRUPTCY 1 2.63 (14th ed. 1974).
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accomplish the continuation of the debtor's business operations and it is
essential to marshal all the debtor's assets. '8 9 Relying on this rationale
and the meager case law authority, 40 the Fifth Circuit concluded that the
bankruptcy court in a Chapter X or XI matter may enjoin a pending ad-
miralty in rem action brought against property belonging to the debtor."'

However, in the particular case before the court there was no property
belonging to the debtor involved in the admiralty action. The only res at
issue was the liability of the surety on the bond which the charterer had
posted."' The property of the charterer-the ship's cargo-had been re-
leased upon the posting of the bond.14

3 Therefore there was no property
of the debtor to preserve and no justification for the stay of the in rem
proceeding.'

44

In Barrois u. Nelda Faye, Inc.,"15 the Fifth Circuit faced the issue of
what statutory limitation period should be applied to determine whether
laches bars a maritime claim.'" Plaintiffs filed suit three years to the day
after they were allegedly injured when their pleasure craft collided with
defendant's tug. Without discussing any analogous limitation period, the
district court had granted defendant's motion for summary judgment on
finding the action was barred by laches."14

In an opinion by Chief Judge Brown, the panel affirmed the lower court
and held the Jones Act three-year period"48 should be the analogous stat-
utory limitation in "cases of this sort."" 9 Although such cases were not
defined, the court was satisfied that the Jones Act period should be ap-
plied to the present case since the Act would apply to a personal injury or
death of a member of the pleasure boat's crew and to a suit brought
against the tug owner for injury or death of a member of the tug's crew.' 50

139. 604 F.2d at 869.
140. In re J.S. Gissel & Co., 238 F. Supp. 130 (S.D. Tex. 1965).
141. 604 F.2d at 869-70 n.3.
142. Id. at 870.
143. With respect to the shipowner's maritime lien, the effect of the release of the cargo

was to transfer the lien from the cargo to the bond. The Palmyra, 25 U.S. (12 Wheat.) 1, 3-4
(1827); Gray v. Hopkins-Carter Hardware Co., 32 F.2d 876, 878 (5th Cir. 1929). The lien
against the cargo was discharged for all purposes and could not be seized in rem for the
same claim. The Gasconier, 8 F.2d 104, 105-06 (E.D. N.Y. 1924).

144. 604 F.2d at 870.
145. 597 F.2d 881 (5th Cir. 1979).
146. Non-statutory maritime claims are not directly subject to any statute of limitation

but only to the bar of laches. In determining whether a claim is barred, the admiralty court
will look to whatever it may consider to be the analogous statutory limitation period. Flow-
ers v. Savannah Mach. & Foundry Co., 310 F.2d 135, 137-38 (5th Cir. 1962).

147. 597 F.2d at 883 n.2.
148. 46 U.S.C. § 688, which incorporates 45 U.S.C. § 56 (1976).
149. 597 F.2d at 884.
150. Id. With respect to longshoremen's claims for personal injury, the Jones Act has

1980]



MERCER LAW REVIEW

Chief Judge Brown pointed out that the court's conclusion did not dis-
place the doctrine of laches but that the analogous limitation period only
determined where the burden of proof lay with respect to inexcusable de-
lay and resulting prejudice.151 The Fifth Circuit reaffirmed its general rule
that if the claim is brought after the period has run, the burden is on the
plaintiff to prove the delay was excusable and that no prejudice resulted
to defendant. If the claim is brought within the period, defendant must
show the delay was inexcusable and -that prejudice resulted by reason of
the delay.5'5

Chief Judge Brown had no difficulty in finding the defendant had sus-
tained its burden on both issues. Found unacceptable was plaintiffs ex-
cuse that he was engaged in other litigation involving personal injuries
suffered after the collision. 58 With respect to the resulting prejudice, the
panel found that since the defendant had available no witnesses with any
recollection of the alleged incident and due to lack of notice had been
unable to conduct an investigation at the time, the district court was cor-
rect in finding that laches barred the action.'"

Another case decided by the Fifth Circuit in the area of practice and
procedure was Dow Chemical Co. v. M/V "Gulf Seas,'' 5 5 in which the
court in a per curiam opinion upheld an award of prejudgment interest by
a trial judge. The case involved a barge owned by plaintiff which sunk
while in the custody of defendant's tug. After finding mutual fault and
dividing the damages, the district court awarded plaintiff prejudgment
interest. 5" The Fifth Circuit recognized the general rule in admiralty that
prejudgment interest should be awarded unless peculiar circumstances
exist. 5 7 Although several of the circumstances sometimes relied on in the

been held to constitute the analogous limitation period. 310 F.2d at 137.
151. 597 F.2d at 884.
152. Id. at 884-85. The emphasis is usually on the presence or absence of prejudice. Fi-

delity & Cas. Co. of N.Y. v. C/B Mr. Kim, 345 F.2d 45, 50 (5th Cir. 1965). It has been held
that "[a] weak excuse may suffice if there has been no prejudice; an exceedingly good one
might still do even where there has been some." Larios v. Victory Carriers, Inc., 316 F.2d 63,
67 (2d Cir. 1963). If plaintiff can show defendant suffered no prejudice then his inexcusable
delay in bringing the action should not alone bar the suit. Akers v. State Marine Lines, Inc.,
344 F.2d 217, 220 (5th Cir. 1965).

153. 597 F.2d at 885. The court points out in a footnote that another motive plaintiff's
attorney acted upon in delaying the filing of the suit was a desire not to prejudice the size of
the recovery in either litigation. Id. at 885 n.15.

154. Id. at 885.
155. 593 F.2d 613 (5th Cir. 1979).
156. Id. at 614.
157. Id. In the Fifth Circuit, prejudgment interest is computed from the date of the

casualty or accident. Mobil Oil Corp. v. Tug Pensacola, 472 F.2d 1175, 1176 (5th Cir. 1973);
Managua Nav. Co. v. Aktieselskabet Borgestad, 7 F.2d 990, 993 (5th Cir. 1925). In some
other circuits, at least where the loss is less than total, interest is allowed only from the date

[Vol. 31



ADMIRALTY

Fifth Circuit to deny prejudgment interest were present in the
case-legitimate dispute as to liability, finding of mutual fault, inflated
damages demand-the court stated these factors did not require a denial
of interest but were only factors for consideration in the exercise of the
trial court's discretion. 5 " The court also took the opportunity to reaffirm
that prejudgment interest in admiralty is a matter committed largely to
the trial judge's discretion and an appellate court's standard of review is
very limited.159

V. HARBOR WORKER CLAIMS

During the "judicial shakedown" period following passage of the 1972
amendments to the Longshoremen's and Harbor Workers' Compensation
Act, 6 ' one of the issues which has resulted in conflicting circuit court
decisions, as well as much controversy, is whether a shipowner whose neg-
ligence has combined with that of the stevedore to produce injury to the
harbor worker is to be held liable for all the damages or only for that
share of the total damages equivalent to the ratio of its fault to the total
fault. In a five-three decision in Edmonds v. Compagnie Generale Trans-
atlantique,''1 the Supreme Court resolved the conflict among the circuits
but probably not the controversy.

The case involved a longshoreman who was injured on board a vessel
while in the employ of an independent stevedoring firm. Although he re-
ceived compensation benefits under the Act, he brought a negligence ac-
tion against the shipowner. A district court jury found the longshoreman
had sustained damages in the total amount of $100,000, that he was ten
percent contributorily negligent, that the stevedore's fault through a co-
worker's negligence contributed seventy percent, and that the shipowner
was twenty percent negligent. The district court reduced the award ten
percent for the contributory negligence but refused to reduce the award
against the shipowner to an amount in proportion to its negligence. 61

of payment of the expenses involved. The Tanker Hygrade No. 24, Inc. v. The Tug Dy-
namic, 233 F.2d 444, 447-48 (2d Cir. 1956); Utility Serv. Corp. v. Hillman Transp. Co., 244
F.2d 121, 125 (3d Cir. 1957).

158. 593 F.2d at 614.
159. Id. Also discretionary with the trial court is the matter of the rate of interest

awarded. The Fifth Circuit has approved an award at the rate which represents the injured
party's cost of borrowing money. Sabine Towing and Transp. Co. v. Zapata Ugland Drilling,
Inc., 553 F.2d 489, 491 (5th Cir. 1977) (interest awarded at the rate of 12% per annum). For
a full discussion of prejudgment interest in admiralty, see Annot., 34 A.L.R. Fed. 126 (1977).

160. 33 U.S.C. §§ 901-950 (1976 & Supp. I & II 1977-1978) (hereinafter cited as the Act
or the 1972 amendments).

161. 99 S. Ct. 2753 (1979).
162. Id. at 2755.
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The Fourth Circuit, in an en banc decision, reversed and held the ship-
owner should be liable only for its proportion of the fault. 1 3 The Su-
preme Court then reversed the Fourth Circuit and held the shipowner
responsible for the full damages notwithstanding the jury finding that his
negligence had contributed only twenty percent.1 '

There were three bases for Justice White's opinion. The first was the
judicially-created rule in admiralty that a shipowner can be made to pay
all the damages sustained even though the stevedore's negligence contrib-
uted to the injuries." 5 This is in accord with the common law rule which
allows an injured party to recover the full amount of his damages for an
indivisible injury from only one of a number of tort-feasors.'1 e The Court
found nothing in the act or its legislative history which indicated Con-
gress intended to modify this established rule by decreasing the ship-
owner's liability on the basis of the fault of the nonparty stevedore. 167

163. 577 F.2d 1153, 1154 (4th Cir. 1978). The Fourth Circuit rule, known as "equitable
credit," is one of several alternatives to full shipowner liability which have been receiving
play in some cases. Two others are: (1) the pro rata or "Murray" credit doctrine-each
tortfeasor is considered to be equally liable and a settlement is presumed to satisfy a part of
the damages proportionate to the number of tortfeasors. Thus in the case of concurrent
negligence of stevedore and shipowner, the judgment would be reduced by fifty percent.
Murray v. United States, 405 F.2d 1361, 1365-66 (D.C. Cir. 1968); (2) pro tanto credit-this
credit would reduce the judgment by the amount of the compensation benefits paid.
Shorter, In The Wake Of The 1972 Amendments To The L. & H.W.C.A.: The Vessel's
Rights Against The Stevedore, 7 J. MAR. L. AND COM. 671, 688 (1976). Although the Second
Circuit appears to ally itself with the rule of full shipowner liability, Landon v. Lief Hoegh
and Co., 521 F.2d 756, 760 (2d Cir. 1975), cert. denied sub nom., A/S Arcadia v. Gulf Ins.
Co., 423 U.S. 1053 (1976), Judge Henry Friendly has suggested an alternative: allow the
harbor worker to recover his damages in full from the negligent shipowner but then allow
the shipowner to recover from the negligent stevedore the portion of the judgment repre-
senting the stevedore's percentage of fault up to but not exceeding the level of compensa-
tion payments. Zapico v. Bucyrvs-Erie Co., 579 F.2d 714, 726 n.8 (2d Cir. 1978). Under
Friendly's scheme, the employee gets his full damages, the stevedore has to pay his portion
of the liability but not above the compensation payments, and the shipowner is relieved of
the responsibility to pay the full judgment. However the judge recognizes congressional ac-
tion would be needed to bring about this contribution-type result in view of Halcyon Lines
v. Haenn Ship Ceiling & Refitting Corp., 342 U.S. 282, 285-86 (1952) (Supreme Court barred
contribution among joint tortfeasors in noncollision cases). 579 F.2d at 726 n.8.

164. 99 S. Ct. 2753 (1979). The closeness of the question is perhaps demonstrated by the
fact that the result in the Edmonds case changed no less than four times: (1) district court
held no reduction in the award against the shipowner; (2) panel of the Fourth Circuit held
there should be a reduction and shipowner was liable for an amount equal to his proportion-
ate fault plus the stevedore's compensation lien; (3) en banc opinion of Fourth Circuit held
shipowner liable only for an amount equal to his proportionate fault but not the compensa-
tion lien; and (4) Supreme Court held shipowner liable for all damages with no reduction.

165. Id. at 2754. Cooper Stevedoring Co. v. Fritz Kopke, 417 U.S. 106, 111, 113 (1974);
The Atlas, 93 U.S. 302 (1876).

166. 99 S. Ct. at 2756-57.
167. Id. at 2755.
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The 1972 amendments constituted such an important and controversial
change in the existing law that the Court considered it instructive that
the congressional reports and debates contained no discussion of any lim-
itation on the shipowner's liability to its proportionate fault.168

The second basis for the Court's decision was its rejection of the
Fourth Circuit's construction of the first two sentences contained in sec-
tion 905(b) of the Act. The initial sentence provides that an injured per-
son covered by the Act may bring an action against the vessel for negli-
gence. The second sentence provides that if such person was employed by
the vessel to provide stevedoring services, no such action is permitted if
the injury is caused by the negligence of the person's co-workers. The
Fourth Circuit read the two sentences to mean that negligence on the
vessel's part will warrant recovery while negligence on the stevedore's
part will defeat it. The lower court was of the view this "conflict" could
be reconciled only if the two sentences were read to require apportion-
ment in cases where both the stevedore and the vessel were at fault.16

Congress' intention, according to Judge Haynesworth, was to provide
for liability of the vessel to the extent its fault contributed to the injury
while insulating the vessel against liability to the extent the stevedore's
fault contributed to the injury. 170

The Supreme Court held the "conflict" seen by the Fourth Circuit was
of its own creation by reason of its failure to differentiate between the
two situations involved in the first and second sentences of section
905(b)."' The first relates to the familiar situation where the injured
longshoreman is employed by an independent stevedoring company. He
may sue the vessel for negligence but his employer, the stevedore, is im-
mune from liability. The second sentence relates to an arrangement
where the injured longshoreman is employed directly by the vessel itself
to provide stevedoring services. In this latter case, the Act prohibits suit
against the vessel for the negligence of a co-worker.

The Court stated the purpose of the second sentence was to treat all
stevedores the same whether they are independent or an arm of the ship-
owner.17 If the independent stevedore is immune from suit by its long-
shoreman employee when injured by the stevedore's negligence, then the

168. Id. The two major changes made by the 1972 amendments were (1) elimination of
the unseaworthiness action and replacement with a cause of action for negligence and (2)
elimination of the stevedore's liability to the shipowner for breach of the warranty of work-
manlike service. Id. at 2758-62. For a discussion of the competing interests in the passage of
the 1972 amendments, see Chamlee, Admiralty, 1977 Fifth Circuit Survey 29 MERCER L.
REV. 889-901 (1978).

169. 577 F.2d at 1155.
170. Id.
171. 99 S. Ct. 2758 (1979).
172. Id. at 2758-59.
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stevedore-shipowner likewise should be immune in the same situation.
The second sentence of the provision attempts to accomplish just that
and no more. The sentence would permit the employee to sue the steve-
dore-shipowner when negligence in its nonstevedoring capacity caused the
injury.

1 7 3

The third basis for the Supreme Court opinion-and one receives the
impression this influenced the Court more than any other reasoning-was
its concern that a proportionate fault rule would be unfair to the injured
harbor worker. 17' Apportionment, according to Justice White, would often
result in the harbor worker being unable to recover the full amount of the
damages determined in the suit against the vessel. 175 Although conceding
its holding generates some inequity, the Court was unwilling to place the
burden of this unfairness on the innocent harbor worker.176

Although the Court recognized it was free to change the judicially-cre-
ated rule that the shipowner can be made to pay all the damages al-
though only partly at fault, to do so might "knock out of kilter" the deli-
cate balance which Congress had struck in the 1972 amendments between
statutory law and the judge-made rules of the maritime law. Justice
White stated that a change in the rule would alter what the Court estab-
lished to be Congress' understanding of the law and frustrate its desire
not to modify it.1 7 7

In a vigorous dissent, Justice Blackmun took the position that Congress
did not intend to prohibit the Supreme Court from fashioning a rule of
comparative negligence in such suits and cited the well-established prin-
ciple that admiralty courts have broad powers to fill in the gaps in the
maritime law.17

8 In addition, Blackmun viewed apportionment as consis-
tent with the Act's compensation scheme which is based upon compro-
mise. The longshoreman accepts less than full damages for job-related
injuries and in exchange is guaranteed benefits without regard to fault. In

173. Id. at 2759.
174. Id. at 2761.
175. Id.
176. Id. at 2762. The Court used the example of a situation where the worker's damages

are at least twice the compensation benefits paid or payable under the Act and the vessel is
less than fifty percent at fault. Under apportionment, the total of the compensation benefits
plus the reduced recovery from the vessel will not equal the worker's total damages. Id. at
2761.

177. Id at 2763. This disinclination to prejudice the harbor worker may be seen in previ-
ous appellate court decisions. In Samuels v. Empresa Lineas Maritimas Argentinas, 573 F.2d
884 (5th Cir. 1978), the Fifth Circuit rejected apportionment and held the shipowner liable
for the longshoreman's full damages. Judge Rubin stated "Itihe innocent victim of concur-
rent negligence would find that, through some (to him inscrutable) judicial attempt to
achieve equity for other parties, he must accept a partial loaf of compensation for the full
loaf of joint and several liability." Id. at 889.

178. 99 S. Ct. at 2765.
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contrast, he may assert a third-party action and recover his entire dam-
ages, but there is the element of risk that he will recover nothing if the
shipowner is found not to have been negligent. Blackmun pointed out
that under the majority's ruling, the longshoreman gets the windfall of
guaranteed statutory compensation without regard to fault and is given a
risk-free chance to obtain full damages if the shipowner is found negli-
gent in any degree.''

As a policy matter, Justice Blackmun felt that as a result of the major-
ity's decision, concurrently negligent stevedores will be insulated from the
obligation to pay compensation benefits and thus will have little incentive
to provide a safe working environment for their employees.'8 0

Although the Supreme Court in Edmonds resolved the circuit court
conflict over the shipowner's right to limit its damages in accordance with
its degree of fault, it is anticipated the controversy is far from being
ended. Shipowners perceiving they have received the short end of the ju-
dicial stick will undoubtedly increase their lobbying efforts for congres-
sional relief.' This effort undoubtedly will be met with counterlobbying
on the part of the stevedoring and longshoreman labor interests who fore-
see any change in the status quo as coming at their expense.

VI. LONGSHOREMEN'S ACT COVERAGE

Prior to passage of the 1972 amendments to the Longshoremen's and
Harbor Workers' Compensation Act,"' a single situs requirement gov-
erned the scope of the Act's coverage. That requirement limited coverage

179. Id. at 2767. Justice Blackmun suggests a more evenhanded approach would be for
the worker to recover damages for that portion of his injury caused by the negligence of the
shipowner, and to recover the remainder of his damages in statutory compensation, repre-
senting the part of the injury for which he is guaranteed an award without regard to fault.
Id.

180. Id. at 2764. This insulation presumably would be brought about by the ability of
the stevedore to recover its entire compensation lien out of the harbor worker's recovery
against the shipowner as is allowed under 33 U.S.C. § 933(h) (1976). Allen v. Texaco, Inc.,
510 F.2d 977, 979-80 (5th Cir. 1975).

181. In a paper delivered at the Southeastern Admiralty Law Institute in June of 1979
(several days before the Supreme Court's decision in the Edmonds case) Judge Donald S.
Russell of the Fourth Circuit stated that,

It is usually agreed that the remedy provided [by the 1972 amendments] was in-
tended as a trade off in which each party both suffered some loss and enjoyed
some gain. To view the trade off as favoring any one side over another, as does the
full liability position [of the shipowner] in its effort to limit stevedore liability, is
to thrust the entire system into the pre-amendment posture of unfairness.

Russell, Concurrent Fault And Shipowner Liability Under The 1972 Amendments To The
Longshoremen's And Harbor Workers' Compensation Act, PROGRAM MATERIALS, SEMINAR
ON ADMIRALTY LAW (June 22, 23, 1979) 9-1, 9-34.

182. 33 U.S.C. §§ 901-950 (1976 & Supp. I & 11 1977-1978).
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to injuries or deaths occurring upon "the navigable waters of the United
States." '83 The limit of coverage was thus at the water's edge. Inequities
resulted from rigid adherence to this demarcation line which meant that
coverage often depended upon the fortuitous circumstance of whether the
injury occurred a few feet one way or the other.184

After forty-five years Congress responded with the 1972 amendments
which replaced the single situs requirement with a two-part situs and sta-
tus standard. The broadened situs test covers injuries or deaths occurring
on navigable waters as well as adjoining areas customarily used in loading
or unloading vessels such as piers, terminals, and building ways.185 The
status test defines a covered employee as one engaged in "maritime em-
ployment" including any longshoreman or others engaged in longshoring
operations. 80

The Supreme Court interpreted the new situs-status coverage test for
the first time in Northeast Marine Terminal Co. v. Caputo,8 7 which con-
cerned two shore-side injuries. One worker was injured on a pier while
checking cargo as it was removed from a container. The other sustained
injury while rolling a loaded dolly into a consignee's truck. The Court
held both were covered by the Act since they were engaged in tasks which
were an integral part of the loading or unloading process.1 88 Although
they were not actually loading or unloading a vessel in the traditional
sense, their activities were elements of the entire process.

The thrust of the Court's opinion in Caputo seems to have been that
workers involved in the essential elements of loading or unloading a ves-
sel-moving cargo out of or into the hold, moving it from or the ship's
side, carrying it to or from a storage or holding area-are engaged in mar-
itime employment under the Act. 89

What about the worker whose activities, while not part of loading and
unloading, nevertheless comprise an essential part of the process of trans-
porting cargo between the sea and inland transportation? 9 0 Is he a cov-

183. Longshoremen's and Harbor Workers' Compensation Act of 1927, ch. 509, § 3(a), 44
Stat. 1424, 1426 (1927).

184. The inequity of the pre-1972 amendment law is illustrated by Nacirema Operating
Co. v. Johnson, 396 U.S. 212 (1969) in which the Supreme Court held the Act did not cover
longshoremen killed or injured on a pier while attaching cargo to ships' cranes for loading
onto vessels, even though coverage might have existed had the men been thrown into the
water by the accident as was the situation in Marine Stevedoring Corp. v. Oosting, 238 F.
Supp. 78 (E.D. Va. 1965), aft'd, 398 F.2d 900 (4th Cir. 1968).

185. 33 U.S.C. § 903(a) (1976).
186. 33 U.S.C. § 902(3) (1976).
187. 432 U.S. 249 (1977).
188. Id. at 267.
189. Id.
190. The Director of the Office of Workers' Compensation Programs had argued in
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ered employee also? The Supreme Court went one step, or perhaps sev-
eral, beyond Caputo and responded affirmatively by way of a unanimous
decision in P.C. Pfeiffer Co. v. Ford."'

The case involved workers Ford and Bryant. Ford was a warehouseman
who was injured on a public dock while fastening military vehicles onto
railroad flat cars. These vehicles had been delivered to the port by vessel,
stored, and then loaded onto flat cars by longshoremen. Bryant was a cot-
ton header who was injured while unloading a bale of cotton from a dray
wagon into a pier warehouse, the cotton having arrived at the port from
inland shippers and later moved from a warehouse onto vessels by long-
shoremen. Both workers claimed benefits under the Act. Administrative
law judges denied the claims on the basis the workers were not engaged in
maritime employment (status requirement) under the Act.1 92 The Bene-
fits Review Board reversed, and the Fifth Circuit affirmed.' e5 The Su-
preme Court granted certiorari, vacated, and remanded for reconsidera-
tion in light of the Caputo decision. On remand, the Fifth Circuit
reaffirmed its prior opinion.194 The Supreme Court again granted certio-
rari and again reaffirmed.19 5

The petitioners (employers of the workers) had argued the claimants
were not engaged in maritime employment and thus did not satisfy the
status requirement under the Act.'" Their argument was that even
though the situs requirement was met, unless the claimants were in fact
working or might have been assigned to work over the water itself, they
were not engaged in maritime employment. The Court easily rejected
what was an obvious attempt to engraft an additional situs requirement
onto the status portion of the test. Since the situs requirement of section
903(a) already limits the geographic coverage of the Act,19 there was no
need for an additional situs limitation in section 902(3) relating to
status. 9 '

According to Justice Powell, Congress intended the term "maritime
employment" to cover all workers carrying out tasks traditionally per-

Caputo that maritime employment under the Act included all physical tasks performed on
the waterfront, particularly those necessary to move cargo between the sea and inland trans-
portation. Id. at 272.

191. 100 S. Ct. 328.
192. Id. at 334.
193. Id. Jacksonville Shipyards, Inc. v. Perdue, 539 F.2d 533 (5th Cir. 1976).
194. 100 S. Ct. at 334.
195. Id.
196. Id. It was undisputed that both workers satisfied the situs portion of the two part

test. Id. at 334 n.6.
197. 33 U.S.C. § 903(a) (1976).
198. 33 U.S.C. § 902(3) (1976); 100 S. Ct. at 335.
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formed by longshoremen. 199 In this case, if the cotton that Bryant was
unloading had been brought directly from inland transportation to the
vessel, the dray wagon would have been unloaded by a longshoreman.
Similarly, if the military vehicles which Ford was fastening onto the rail
cars had moved directly from a vessel to the cars, the securing operation
would have been done by longshoremen. 200 The Court found no reason for
distinguishing Ford and Bryant from longshoremen who have been in-
jured while performing the same tasks. Justice Powell broadly held that
workers responsible for some portion of the movement of cargo between
the vessel and inland transportation are engaged in maritime employ-
ment. Such activity is considered by the Court to be as integral a part of
the process of loading and unloading a vessel as a person who participates
in the entire process.201

Coverage under the status test has thus been expanded in an inland
direction from workers engaged in activity on navigable waters to include
shore workers engaged in part of the loading or unloading process, and
finally to encompass workers engaged in any part of the process of mov-
ing cargo between the vessel and inland transportation. One wonders if
the Supreme Court has now drawn the line or whether further inland ex-
pansion may be anticipated. Since the Court's status test seems to focus
on the nature and not the location of employment, it would appear that
with modern port technology creating new and different types of workers
not directly involved with the loading and unloading of vessels, the Court
will soon have the opportunity to expand coverage still further if it
chooses. It seems safe to say that coverage under the Act will continue to
be a very fluid area of law.

199. 100 S. Ct. at 335-36.
200. Id. at 337.
201. Id.
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