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Under Title II of the Organized Crime Control Act of 1970,' witnesses
appearing in federal courts or before federal grand juries, administrative
boards and commissions, and congressional committees can be compelled
to testify against themselves if they are accorded derivative use immunity
from prosecution by federal authorities! If a witness invokes his fifth
amendment right against compulsory self-incrimination in any one of
these forums, the law requires that a federal district court judge, acting at
the request of a government attorney, issue a compulsion order informing
the witness that he must respond to the interrogatories or be in contempt.
According to the statute, however, "no testimony or other information
compelled under the order (or any information directly or indirectly de-
rived from such testimony or other information) may be used against the
witness in any criminal case, except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the order."'

The United States Supreme Court upheld the constitutionality of the
new immunity law in Kastigar v. United States,' thereby precipitating a
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1. 18 U.S.C. § 6001 (1976).
2. Derivative use immunity is use-plus-fruits immunity, which prevents the use of the

compelled testimony to develop or try a case against the defendant. Transactional immunity
is complete immunity from prosecution for any transaction mentioned in the compelled
testimony.

3. 18 U.S.C. § 6003 (1976).
4. 406 U.S. 441 (1972). State laws providing for derivative use immunity for witnesses as

a surrogate for the guarantee against compulsory self-incrimination also have been held to
meet the fourteenth amendment requirement of due process. Zicarelli v. New Jersey State
Comm'n of Investigation, 406 U.S. 472 (1972). This ruling is consistent with the Supreme
Court's position in Malloy v. Hogan, 378 U.S. 1, 11 (1964) that the fifth amendment guarantee
against compulsory self-incrimination is a fundamental right encompassed by the fourteenth
amendment's due process clause and protected against state abridgment in the same way and
to the same extent that the right is secured against federal encroachment. Thus, rules devel-
oped to control the use of immunity-compelled testimony in federal cases presumably will
be applicable in state cases as well.
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vigorous debate over whether a grant of derivative use immunity sup-
planted the fifth amendment right against self-incrimination. Previous
opinions of the Court strongly supported the minority position, advanced
by Justices Brennan and Marshall, that nothing less than a grant of trans-
actional immunity would suffice to displace the fifth amendment right and
justify a compulsion order.5 Under the current statute, a witness who was
coerced into testifying about an act can theoretically be prosecuted for that
same act, provided that federal prosecutors can prove that they did not in
any way use that witness' testimony to develop their case against him.
Criticism of the Court's ruling has subsided, however, since lower courts,
interpreting the Kastigar opinion, have emphasized the heavy burden on
government to prove in any future prosecution of the witness that its
evidence was derived independently of the. testimony that the witness
provided under compulsion.6 Indeed, even nonevidentiary use of such testi-
mony is interdicted. "[Sluch [prohibited] use could conceivably include
assistance in focusing the investigation, deciding to initiate prosecution,
refusing to plea bargain, interpreting evidence, planning cross examina-
tion, and otherwise generally planning trial strategy."7

Since it would be virtually impossible to prove that a potential defen-
dant's compelled testimony was not used in any of these ways, federal
authorities generally have not sought compulsion orders directed at per-
sons targeted for subsequent prosecution. Indeed, a recent survey by the
United States Justice Department revealed that in the eight years immedi-
ately following passage of the Crime Control Act, approximately 12,000
witnesses who invoked their fifth amendment right in various federal for-
ums were ordered to testify under Title II. Immunity requests for more
than 12,000 other prospective witnesses were approved, but since these
witnesses apparently "cooperated," federal prosecutors did not use the
approved requests to obtain compulsion orders.' Of greater importance is
the fact that the Justice Department authorized prosecution of only three
persons for violations disclosed in their compelled testimony. Only one of
these authorizations was actually used, and it resulted in the conviction
of the defendant.' Thus, even if that conviction should be sustained, it

5. See Ullman v. United States, 350 U.S. 422 (1956); Brown v. Walker, 161 U.S. 591
(1896); Counselman v. Hitchcock, 142 U.S. 547 (1892). In Counselman, the Court ruled that
"no statute which leaves the party or witness subject to prosecution after he answers the
incriminating question put to him, can have the effect of supplanting the [fifth amendmentl
privilege conferred by the Constitution of the United States." 142 U.S. at 585. This statement
was cited with approval by the Court in virtually every case involving the constitutionality
of immunity statutes until Kastigar.

6. 406 U.S. at 460.
7. United States v. McDaniel, 482 F.2d 305, 3.11 (8th Cir. 1973).
8. Letter from Phillip T. White to Roald Mykkeltvedt (Dec. 18, 1978) (unpublished sur-

vey from the Chief of the Legislation and Special Projects Section, Criminal Division, Depart-
ment of Justice) [hereinafter cited as White, 1978].

9. Letter from Phillip T. White to Roald Mykkeltvedt (Sept. 22, 1977) (unpublished
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would represent a freakish departure from the norm. Witnesses granted use
immunity under the extant law apparently are accorded virtual transac-
tional immunity.

Even if government attorneys were obliged to offer prosecution witnesses
an undiluted grant of transactional immunity, some critics have argued
that the fifth amendment guarantee that no person can be compelled to
be a witness against himself still would be diluted. In Brown v. Walker, 
for example, a four member minority urged the United States Supreme
Court to adopt a literal construction of the fifth amendment provision. In
essence, the dissenting justices, through Justice Shiras, contended that if
a witness is forced to confess that he committed a crime or is obliged to
reveal embarrassing information about himself, he will be punished by
informal social reprisals and will expose himself to public condemnation,
ridicule, and infamy." Thus, Justice Shiras read the fifth amendment
"great right" to protect persons against self-infamy as well as self-
incrimination. More recently, in Ullman v. United States, 2 Justice Doug-
las advanced this self-infamy construction by arguing vehemently that
persons called as witnesses must be afforded an absolute right to silence.
While there is substantial evidence to support this proposition as the inten-
tion of the framers of the fifth amendment," the Court consistently has
afforded protection only against compulsory self-incrimination. Immunity
grants have been upheld on the premise that "if the criminality has al-
ready been taken away the [Fifth] Amendment ceases to apply."' 4

The use of grants of immunity for prosecution witnesses has been de-
fended on the basis of eminently practical considerations. Without some
means of compelling witnesses to testify in criminal prosecutions, the gov-
ernment would experience greater difficulty in.securing convictions. As one
state appeals court judge observed:

From the earliest times, it has been found necessary, for the detection and
punishment of crime, for the state to resort to the criminals themselves
for testimony with which to convict their confederates in crime ....
Therefore, on the ground of public policy it has been uniformly held that
a state may contract with a criminal for his exemption from prosecution
if he shall honestly and fairly make a full disclosure of the crimes whether
the party testified against is convicted or not. 5

survey from the Chief of the Legislation and Special Projects Section, Criminal Division,
Department of Justice) [hereinafter- cited as White, 1977].

10. 161 U.S. 591 (1896).
11. Id. at 628 (Shiras, J., dissenting).
12. 350 U.S. 422, 440 (1956)(Douglas, J., dissenting).
13. See L. LEVY, ORIGINS OF THE FIFrH AMENDMENT: THE RIGHT AGAINST COMPULSORY SELF-

INCRIMINATION (1968).
14. Hale v. Henkel, 201 U.S. 43, 67 (1906).
15. Corson v. Hames, 141 Ga. App. 751, 752-53 (1977)(citation omitted).
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If government attorneys could not enter into such "contracts," it has been
argued, the difficulty of enforcing criminal law would be exacerbated to the
extent that anarchy would almost surely prevail. To adopt the position
that the fifth amendment accords prospective witnesses in criminal cases
an absolute right to silence would mean that "no one could be compelled
to testify to a material fact in a criminal case unless he chose to do so."'"
Persons with knowledge of facts essential to the successful prosecution of
a criminal case could foreclose any possibility of conviction by invoking
their fifth amendment right "for a sentimental reason, or for a purely
fanciful protection . . . against an imaginary danger, and for the real
purpose of securing immunity to some third person, who is interested in
concealing facts to which he would testify."'7 Thus, the power to compel
testimony of reluctant witnesses in exchange for a grant of immunity has
been regarded by the courts as a legitimate function of government.

Federal prosecutors obviously consider the use of immunity grants for
government witnesses an extremely valuable means of developing criminal
cases. According to statistics released by the Justice Department, from
December 14, 1970 (the effective date of the current derivative use immun-
ity statute) through fiscal year 1978, government attorneys requested au-
thorization to obtain compulsion orders on 10,246 occasions. Those re-
quests involved a staggering total of 24,344 witnesses! '5 Although requests
for compulsion orders must be approved by the Attorney General or the
appropriate assistant attorney general, very few of these requests were
refused by the Department. 9 Though only about one-half of the authoriza-
tions actually were used to force testimony from reluctant witnesses, 0 one
can safely surmise that even the unused authorizations were often helpful.
For example, a defendant might plea bargain if he learned or feared that
a grant of immunity was imminent for one of his associates whose testi-
mony would be particularly damaging. Thus, the unused authorization
would obviate the need for a compulsion order.

I. GRANTS OF IMMUNITY FOR DEFENSE WITNESSES

Although'Title II of the Organized Crime Control Act enables govern-
ment attorneys to compel testimony from recalcitrant witnesses, it does
not accord defense attorneys a corresponding authority. However, it is
theoretically possible for a government attorney to apply for an order com-

16. Brown v. Walker, 161 U.S. at 595.
17. Id. at 600.
18. White, 1978, supra note 8.
19. White, 1977, supra note 9. According to Justice Department records, from December

14, 1970 to April 30, 1977 6nly 104 requests for immunity (involving 201 witnesses) were
denied. During this period United States Attorneys submitted approximately 8,500 requests
to immunize some 21,000 witnesses.

20. Id.
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19801 FEDERAL GRANTS OF WITNESS IMMUNITY 693

pelling a defense witness to testify, if such action is deemed "necessary to
the public interest."'" Predictably, the government has never determined
that the public interest requires such an order. Indeed, the Justice Depart-
ment deems any attempt to obtain the testimony of a defense witness by
according him immunity almost inherently antithetical to the public inter-
est. A recent memorandum to government attorneys from the Attorney
General's office advances the following rationale for this posture:

As a practical matter, a requirement that the government seek to compel
the testimony of defense witnesses would place the government in an
intolerable situation. It is safe to assume that once the government, at the
court's or defense counsel's request, were required to seek a compulsion
order to obtain the testimony of a defense witness, it would be inundated
with further such requests. Certainly the government could not grant
them all, since such orders would seriously jeopardize future prosecutions
of the witnesses. Nor could it give reasons for denying such requests with-
out possibly jeopardizing other investigations and prosecutions. Moreover,
in many instances the government would not know what a witness' testi-
mony would be; thus the government would have no bases for concluding
that compulsion of his testimony might be in the public interest."

Because of these considerations, prosecutors are admonished to "oppose
attempts to use the compulsion statutes on behalf of defendants." 3 If it
appears that a prospective defense witness might provide exculpatory tes-
timony if granted immunity, the federal prosecutor is instructed to evalu-
ate the "truthfulness, materiality, and exculpatory nature of the potential
testimony' 24 in determining whether to proceed with the case. Apparently,
the Justice Department is satisfied that the government attorney is quite
capable of acting as judge, jury, and prosecutor in that situation and
evaluating, with complete impartiality and objectivity, the significance of
the "potential testimony" of a prospective defense witness. If a prosecutor
is persuaded that the compelled testimony of a defense witness would
exonerate the defendant, he is advised to nolle prosse the case rather than
request a grant of immunity for such witness.

Although immunity statutes, including the extant law, have not obli-
gated government attorneys to immunize uncooperative defense witnesses
to obtain their testimony, more than a decade ago the United States Court
of Appeals for the District of Columbia speculated in Earl v. United
States,25 that under certain conditions, the fifth amendment due process

21. 18 U.S.C. §§ 6003-6004 (1976).
22. U.S. ATTORNEY GENERAL, GUIDELINES RELATING TO USE OF STATUTORY PROVISIONS TO

COMPEL TESTIMONY OR PRODUCTION OF INFORMATION at 30 (Jan. 14, 1977)[ hereinafter cited as
GUIDELINES].

23. Id.
24. Id. at 31.
25. 361 F.2d 531 (D.C. Cir. 1966).
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clause might necessitate such action. James Earl and an alleged accom-
plice, Frank Scott, were charged with selling heroin to a federal under-
cover agent. In the district court trial, Earl claimed that it was a matter
of mistaken identity-that someone resembling him had been with Scott
when the transaction took place. Therefore, he requested that either the
prosecuting attorney or the federal district court judge accord immunity
to Scott, thus preventing him from invoking his fifth amendment right
against self incrimination. Earl contended that if Scott were compelled to
testify he would confirm that Earl had not accompanied him when the sale
of heroin took place. Since the district court judge had dismissed the
indictment on the heroin charge against Scott in exchange for his guilty
plea to other charges, Earl reasoned that there was no legitimate justifica-
tion for declining to accord Scott a formal grant of immunity. The district
court, however, rejected the motion for immunity for Scott, and Earl sub-
sequently was convicted."6

The case was appealed to the United States Court of Appeals for the
District of Columbia, primarily on the ground that the government had
denied Earl due process as required by the fifth amendment. The United
States Supreme Court has repeatedly held that the due process clauses of
both the fifth and the fourteenth amendments require a fair trial, but has
never compiled a comprehensive set of procedures and rules essential to
"fundamental fairness." Although certain procedures must be followed in
.every case to satisfy the due process guarantee, the unique circumstances
of each case must be considered to determine whether the defendant has
been accorded justice. 2 In this instance, Earl asserted that in view of the
"totality of circumstances" of his case, his right to a fair trial had been
abridged unconstitutionally by the prosecutor's refusal to compel Scott's
testimony by granting him immunity.2

In his brief to the circuit court, Earl relied heavily on the Supreme
Court's ruling in Brady v. Maryland . 2

' The Court in Brady held that "the
suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material to guilt
.... "30 The court of appeals in Earl dismissed Brady as inapposite, since

26. Id. at 532-33.
27. Rochin v. California, 342 U.S. 165, 169 (1952); Palko v. Connecticut, 302 U.S. 319,

324-25 (1937). In addition to requiring "fundamental fairness" and prohibiting procedures
which are "shocking to the conscience" or violative of a "scheme of ordered liberty," the due
process clauses obligate government affirmatively to provide in every case such specific basic
guarantees as the right to counsel, Gideon v. Wainwright, 372 U.S. 335 (1963); trial by jury,
Duncan v. Louisiana, 391 U.S. 145 (1968); protection against double jeopardy, Benton v.
Maryland, 395 U.S. 784 (1969); as well as protection against compulsory self-crimination,
Malloy v. Hogan, 378 U.S. 1 (1964).

28. 361 F.2d at 534.
29. 373 U.S. 83 (1963).
30. Id. at 87.
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the prosecution had not "affirmatively withheld a witness or concealed
evidence '3.... 1 Speaking through circuit court judge Warren Burger,
the court of appeals maintained that the power to absolve a prospective
witness from prosecution "surely is not inherent in the judiciary.""2 Rather,
it is a "legislative question" outside the jurisdiction of the courts-a power
conferred by Congress on the executive and therefore not available to the
judiciary. Furthermore, Judge Burger observed that if Scott were com-
pelled to testify and, in the process, confessed to being a party to the crime
for which Earl had been indicted, his fifth amendment privilege would be
impaired even though he could not be prosecuted for that crime. As Judge
Burger viewed the matter, the fifth amendment privilege against self-
incrimination implied a concern for the individual's right to privacy. "To
the extent that this value is reflected in the privilege," Judge Burger rea-
soned, "it is impaired by requiring confession to a crime even where there
will be no criminal liability therefor. ' '33 As Chief Justice, Burger subse-
quently indicated no support for this dictum, which embraces, tentatively
at least, the "self-infamy" interpretation of the fifth amendment guaran-
tee that no one can be compelled to be a witness against himself in a
criminal proceeding."4

Judge Burger's position in Earl appeared to be eminently clear. Courts
could not grant any witness immunity from prosecution because the power
to grant immunity was implicitly conferred on Congress by the Constitu-
tion. Congress, in effect, had delegated the power to the executive branch,
and therefore, in the absence of a properly executed motion by the prosecu-
tion, the district court could not compel Scott to testify. Moreover, the
prosecutor's decision not to accord Scott immunity as a means of inducing
him to testify was justifiable and considerate of Scott's "right to privacy."

If Judge Burger had chosen to terminate his opinion with these com-
ments, Earl v. United States probably would have been forgotten long ago.
Instead, Judge Burger appended a footnote, perhaps quite innocently,
which served to keep the issue alive by encouraging defense attorneys in
later cases to continue to move for grants of immunity for their witnesses.
It is tempting to speculate, in any event, whether he fully appreciated the
potential impact of that footnote, which stated in part:

We might have quite difficult and more serious problems had the Govern-
ment in this case secured testimony from one eye witness while declining
to seek an immunity grant for Scott to free him from possible incrimina-
tion to testify for Earl. That situation would vividly dramatize an argu-

31. 361 F.2d at 534.
32. Id.
33. Id.
34. By supporting Justice Powell's majority opinion in Kastigar, Burger declined even to

endorse the far less liberal interpretation that the fifth amendment forbids prosecution of a
witness for any transaction about which he might testify under a compulsion order.
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ment on' behalf of Earl that the immunity statute as applied denied him
due process. Argument could be advanced that in the particular case the
Government could not use the immunity statute for its advantage unless
Congress makes the same mechanism available to the accused . . ..

In a number of subsequent cases before the United States Court of
Appeals for the Ninth Circuit, defense attorneys asserted that the Earl
footnote suggested that government attorneys must grant immunity from
prosecution to their witnesses in order to meet due process requirements."
Even though no prosecution witnesses were compelled to testify through
the immunity mechanism, the defense counsel reasoned that the funda-
mental fairness requirement imposed by the fifth amendment's due pro-
cess clause extended them the same kind of aids in developing their cases
as were afforded the prosecution. Since the government could have used
immunity grants to bolster its position in these cases, the defense attorneys
argued that they should have the same option. The circuit court rejected
this argument and consistently held that the Earl footnote would apply
only, if at all, to cases in which the prosecution secured testimony under a
compulsion order based on a grant of immunity. Furthermore, the court
reiterated Judge Burger's position that the judiciary could not extend
immunity to witnesses under any circumstances because this was a legisla-
tive power which, under various immunity statutes, had been delegated to
the executive branch. Thus, presumably, if the prosecution were to immu-
nize witnesses to obtain their testimony against an accused, the courts
could at most refuse to admit that testimony on due process grounds if the
prosecution refused to extend immunity to defense witnesses when re-
quested to do so by the opposing counsel.

Ultimately, United States v. Alessio" presented the Ninth Circuit Court
of Appeals with the "difficult and . . . serious problem" described in the
Earl footnote. Dominic Alessio had been convicted of bribing federal prison
camp officials to secure more favorable treatment for his father who was
an inmate at the camp. The government sought and obtained immunity
for one of its witnesses but declined to grant immunity for several defense
witnesses. Consequently, on appeal, Alessio's attorney asserted that his
client had been denied due process of law and his right under the sixth
amendment "to have compulsory process for obtaining witnesses in his
favor .... 138 Speaking for the court, Judge Albert Wollenberg essentially
agreed that under certain circumstances, when the potential testimony of
a reluctant defense witness could be important in establishing a defen-
dant's innocence, a prosecutor's refusal to provide immunity for that wit-

35. 361 F.2d at 534 (emphasis in original).
36. See, e.g., United States v. Bautista, 509 F.2d 675 (9th Cir. 1975); Cerda v. United

States, 488 F.2d 720 (9th Cir. 1973); United States v. Jenkins, 470 F.2d 1061 (9th Cir. 1972).
37. 528 F.2d 1079 (9th Cir. 1976), cert. denied, 426 U.S. 948 (1976).
38. Id. at 1081.
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ness would violate due process if the prosecution had used the immunity
procedure to compel testimony from its own witnesses. 9 In this case, how-
ever, other defense witnesses had already apprised the jury of "the facts
and claims appellant intended to elicit from the witnesses for whom he
sought immunity."'" Therefore, because the compelled testimony which
Alessio's counsel hoped to present to the jury under immunity grants was
"cumulative," the "trial was not rendered unfair because of the absence
of these witnesses' testimony and appellant was . . . not denied due pro-
cess of law.""

As for Alessio's sixth amendment claim, the court unceremoniously dis-
missed it on the grounds that "'the right must be exercised consistent with
the government's power to determine which cases will be prosecuted."'"
The executive branch, the court observed, is vested with the exclusive
authority to decide which cases to prosecute:

To interpret the Fifth and Sixth Amendments as conferring on the defen-
dant the power to demand immunity for co-defendants, or others whom
the government might in its discretion wish to prosecute would unaccepta-
bly alter the historic role of the Executive Branch in criminal prosecu-
tions. Of course, whatever power the government possesses may not be
exercised in a manner which denies the defendant the due process guaran-
teed by the Fifth Amendment. The footnote in Earl v. United States ...
on which appellant relies so heavily says no more than this. The key
question, then, is whether appellant was denied a fair trial because of the
government's refusal to seek immunity for defense witnesses.' 3

II. A lessio's MEANING: THE CONSERVATIVE INTERPRETATION

While the court of appeals in Alessio summarily rejected the compulsory
process argument, it clearly accepted the proposition that refusal of im-
munity for defense witnesses could deprive a defendant of due process if
two circumstances existed: 1) the government uses the immunity proce-
dure to compel testimony in support of its case; and 2) the government
rejects a defense request to immunize reluctant defense witnesses whose
testimony is deemed important by the court.

Thus far, the Supreme Court has declined to grant certiorari in any case
involving the question of immunity for defense witnesses. In the absence
of the Court's imprimatur on any other interpretation, therefore, Alessio
stands as the most authoritative statement on the issue. As is frequently
characteristic of judicial opinions, however, the Alessio opinion can be
construed narrowly or expansively. The liberal interpretation will be dis-

39. Id.
40. Id. at 1082.
41. Id.
42. Id. at 1081-82.
43. Id. at 1082.
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cussed in Part IV.
If lower courts choose to read the opinion conservatively, as developing

a rule applicable only to cases with factual circumstances analogous to
those in Alessio, it will have little discernible impact on our criminal jus-
tice system, and immunity grants will continue to be used almost exclu-
sively as a prosecutorial weapon. It will be recalled that the Attorney
General's Guidelines suggested that federal prosecutors should drop the
case rather than request immunity for a witness who could provide excul-
patory information." Even if the government decides to proceed with a
criminal case and secures testimony against the accused from compliant
witnesses, federal prosecutors can avoid extending immunity to a defense
witness by showing that his testimony would be "cumulative" or repiti-
tious. It is clear, however, that a jury might very well be impressed by
''cumulative" testimony tending to confirm the authenticity of "facts and
claims" already in evidence! To construe Alessio narrowly, therefore, could
in some cases impose a significant limitation on defense counsel's ability
to develop his case-a limitation not imposed on the prosecution.

Potentially, a far more serious deprivation of due process could result
from a conservative construction of Alessio; the prosecution may decide
against immunizing any of its own witnesses. Under these circumstances,
government attorneys would not be legally obligated to defend their refusal
to grant immunity for a defense witness, but could simply decline to do so.
arbitrarily. However, it is conceivable that the government would not need
to use an immunity grant to compel testimony from any of its witnesses.
The defense, on the other hand, may know prospective witnesses whose
testimony would assure acquittal of the accused, but who refuse to testify
on self-incrimination grounds. Whether such persons would be compelled
to testify under an immunity grant would be determined solely by the
prosecution rather than by an impartial authority. Arguably, this arrange-
ment violates the "fundamental fairness" required in our adversary pro-
ceedings.

It is true that the Justice Department has advised prosecutors to drop
cases if they are convinced that a defendant would be acquitted by the
testimony of prospective witnesses who have invoked their fifth amend-
ment right against self-incrimination. Most federal prosecutors are honora-
ble persons committed to the ideal of justice and probably would follow
this recommendation. However, as one staunch critic of the current im-
munity statute has commented: "History has taught us that free people
may rest easier when their prosecutors are restrained by law. Statements
of good faith are not enough. Today's good faith may too easily become
tomorrow's tyranny." 5

44. GUIDELINES, supra note 22, at 31.
45. Wolfson, Immunity, Right or Wrong? Wrong!, 20 TRIAL LAw GUIDE 65, 73 (1976)

(emphasis added).
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A relatively recent case decided by the United States Court of Appeals
for the Third Circuit illustrates the very real danger of relying on the good
faith of the prosecution to insure that a defendant will benefit from excul-
patory testimony. In United States v. Morrison," a federal prosecutor not
only failed to proffer immunity to a vital defense witness, but threatened
to prosecute her if she incriminated herself in the course of her testimony.
The woman was prepared to vindicate the defendant by testifying that she,
rather than Morrison, had committed the narcotics violation at issue. After
learning of her decision, the prosecutor dissuaded her from testifying by
assuring her unequivocally that he would use any incriminating informa-
tion she might reveal during the course of her testimony to develop a
criminal case against her. 7 On appeal, this manifest deprivation of the
defendant's sixth amendment right to present his own witnesses to estab-
lish a defense resulted in a remand to the trial court with orders to direct
a verdict of acquittal unless the government agreed to immunize the wit-
ness." However, it is important to remember that "[tihe threat of prose-
cution exists whether or not the prosecutor actually speaks to the witness,
and in most cases it is this implicit threat of prosecution that causes the
witness to invoke his fifth amendment rights.""9

Protection of the defendant's constitutional rights should not depend
upon the reprehensibility of the prosecutor's actions. In Malloy v. Hogan0

the Supreme Court incorporated the fifth amendment guarantee against
compulsory self-incrimination into the due process clause of the fourteenth
amendment, declaring that the fifth amendment right was essential to a
fair trial as required by the due process clause. Thus, potential witnesses
for the defense in both state and federal criminal cases who might provide
significant exculpatory testimony may decline to testify on self-
incrimination grounds. Unless the government grants them immunity,
they have an absolute right to deprive the defendant of testimony which
could exonerate him. The Supreme Court, however, subsequently held in
Washington v. Texas5 that the sixth amendment right to have compulsory
process for obtaining defense witnesses was also essential to a fair trial and
was similarly incorporated into the due process concept. Neither the Con-
stitution nor the Court has stated that a witness' guarantee against com-
pulsory self-incrimination is more important than the defendant's right to
compulsory process. Nevertheless, unless the prosecution has used the
kind of heavyhanded tactics employed in Morrison to prevent the defen-
dant from presenting witnesses in his favor, federal courts have not re-

46. 535 F.2d 223 (3d Cir. 1976).
47. Id. at 225-26.
48. Id. at 229.
49. Note, The Sixth Amendment Right to Have Use Immunity Granted to Defense

Witnesses, 91 HARV. L. REV. 1266, 1271 (1978).
50. 378 U.S. 1 (1964).
51. 388 U.S. 14 (1967).
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quired government attorneys to immunize defense witnesses who refuse to
testify on self-incrimination grounds. As one observer quite logically rea-
soned: "Just as it would be unfair to deny the witness his fifth amendment
privilege in order to protect the defendant's right to present testimony, it
seems unfair to place the entire cost of sustaining the witness' right upon
the defendant.""2

III. ON THE MERITS OF DISPENSING WITH FEDERAL
GRANTS OF WITNESS IMMUNITY

Most assuredly, if would be impracticable to accord the defense an
unfettered right to demand immunity for all of its prospective witnesses
who decline to testify on self-incrimination grounds. By calling for use
immunity for his confederates in a crime as a precondition for their testi-
mony, a defendant would be able to afford them substantial protection
from subsequent prosecution. Obviously, such an arrangement would sig-
nificantly and unacceptably infringe on the government's discretionary
authority to choose which criminal suspects to prosecute. Thus, to grant
the defense the same authority to extend immunity to its witnesses as the
prosecution now possesses would be clearly antithetical to the public inter-
est-as hostile to that interest as the present law is hostile to the defen-
dant's interest. The solution is not to afford both the prosecution and the
defense an equal opportunity to abuse the power to extend grants of wit-
ness immunity. Rather, two alternative approaches should be considered:
1) completely dispense with the practice of obtaining testimony through
the use of immunity grants; or 2) accord judges, the guardians of due
process, the authority to require immunity for defense witnesses and to
reject government motions to immunize its witnesses if warranted by the
circumstances.

The first of these alternatives merits serious consideration. There is
strong evidence that the framers of the fifth amendment did intend
thereby to establish an absolute right to silence. The "self-infamy" con-
struction, based on that evidence, has been endorsed by many respected
legal scholars and several Supreme Court Justices. In fact, as noted above,
this construction nearly prevailed in Brown.13 Thus, the suggestion that
Congress or the judiciary discontinue the practice of compelling witnesses
to testify through the immunity procedure is hardly heretical or revolution-
ary.

There are many emotional, practical, and philosophical objections to the
basic concept of immunity grants, some of which are rather persuasive.
First, the practice of according a potential defendant an immunity grant
in exchange for his testimony has enabled confessed criminals to avoid

52. 91 HARV. L. REV., supra note 49, at 1272.
53. See note 10 supra, and accompanying text.
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prosecution altogether.5' Even the federal derivative use immunity statute,
as interpreted by the courts, virtually precludes the prosecution of wit-
nesses who are compelled to testify under its provision. As a federal circuit
court judge recently wrote, "the visceral reaction of the average citizen is
usually a feeling of disgust at such an unfair and unjust result created
when the witness is allowed to take a so-called 'immunity bath.' ""

The rationale usually advanced for allowing persons involved in a crimi-
nal act or conspiracy to escape punishment in this manner is that their
testimony is essential to convict more important participants in these
crimes. Undoubtedly, this is often a valid reason. On the other hand, the
procedure could easily be used in a manner antithetical to the public
interest by prosecutors attempting to build impressive records of convic-
tions. It is conceivable that a patient and thorough investigation of the
crime could produce enough evidence to convict all concerned. An overly-
ambitious or indolent prosecutor, however, might not wait for the comple-
tiohi of the investigation or expend the effort necessary to conduct a truly
thorough one, if he were convinced that he could win a quick and easy
conviction by compelling one of the defendants to testify against the oth-
ers.

While the public's interest in effective law enforcement thus could be
threatened by indiscriminate or unnecessary use of the immunity mecha-
nism, the individual's interest in retaining the full measure of his fifth
amendment right could be significantly impaired if he were compelled to
testify under a derivative use immunity grant. The fifth amendment stipu-
lates that "no person . . . shall be compelled in any criminal case to be a
witness against himself .... ."" It does not provide that he can be com-
pelled to be a witness against himself if a government attorney promises
not to use his testimony to build a criminal case against him. In relatively
recent cases the Supreme Court has held that the fifth amendment guaran-
tee is adequately protected only if this exclusionary rule "leaves the wit-
ness and the . . .Government in substantially the same position as if the
witness has claimed his privilege in the absence of a . . .grant of immun-
ity." 57

Apart from being punished by public obloquy if he admits to having
committed a shameful or criminal act while testifying under a compulsion
order, a witness is subject to civil penalties which might not be imposed
in the absence of compelled testimony. For example, in Patrick v. United
States,5" the United States Court of Appeals for the Seventh Circuit ap-

54. See N.Y. Times, March 11, 1961, at 44, col. 4; id. May 4, 1961, at 28, col. 6.
55. Bauer, Reflections on the Role of Statutory Immunity in the Criminal Justice System,

67 J. CRIM. L. & CRIMINOLOGY 143, 147 (1976).
56. U.S. CONST. amend. V.
57. Kastigar v. United States, 406 U.S. 441, 458-59 (1972); Murphy v. Waterfront

Comm'n of New York Harbor, 378 U.S. 52, 79 (1964).
58. 524 F.2d 1109 (7th Cir. 1975).
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proved the Internal Revenue Service's jeopardy assessment against Patrick
for unpaid gambling taxes, despite the fact that the IRS learned of his
gambling income by perusing his immunized testimony in a criminal grand
jury proceeding. Perhaps only the untutored layman would conclude that
Patrick was clearly not left "in substantially the same position" as if he
had been allowed to refuse to testify. Perhaps only those of us who are not
privy to the jealously-guarded secrets of those mysterious, omniscient,
black-robed members of the judicial fraternity would regard the following
passage from the Patrick opinion as unmitigated sophistry:

Patrick's Fifth Amendment privilege against being compelled to be a
witness against himself in any criminal case does not afford him protec-
tion against giving testimoy that will disclose his civil liability unless, of
course, that testimony may subject him to criminal prosecution. The
grant of immunity removed his only legitimate objection to giving the
government an honest and complete statement, even if compelled, of the
facts which may give rise to gambling tax liability. Unlike a forfeiture or
the imposition of a fine, the jeopardy assessment is merely a method of
enforcing a civil obligation, rather than a form of punishment.5

Surely, Patrick must have been comforted to learn that the jeopardy as-
sessment against him, totaling $900,000, was not in the "form of punish-
ment" inflicted on him by the government on the basis of information
derived from his compelled testimony!

Another argument against the use of immunity grants to secure com-
pelled testimony is the unreliability of the testimony of immunized wit-
nesses.

The testimony, in effect, is purchased. The government gives a reward, a
very great reward. The seller-witness knows that. He usually is smart
enough to know what is expected of him, especially after conversations
with an agent or a prosecutor. So he tailors his story to fit the expecta-
tions. He is believed and accepted."'

Immunized testimony, therefore, is "inherently unreliable" according to
this reasoning. The counter-argument is that all federal and state immun-
ity statutes provide that witnesses may be prosecuted for perjury, and
consequently, the mere fact that they may be testifying under an immun-
ity grant should not diminish the significance of their testimony. Further-
more, the prosecutor knows that such witnesses quite probably "will be
subject to a brutal cross-examination at trial."6' Therefore, a prosecutor
would have to be "totally inept" to rely on the testimony of a witness who
would not present "factually accurate" testimony."2

59. Id. at 1118-19 (emphasis added).
60. Wolfson, supra note 45, at 67.
61. Bauer, supra note 55 at 149.
62. Id.
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Both arguments are plausible, but neither is compelling. In fact, there
are instances in which perjury by government witnesses has gone unpun-
ished. Furthermore, the present arrangement does constitute a real temp-
tation for the "seller-witness" and prosecution alike; both may have an
incentive to use the grant of immunity to abridge the defendant's right to
a fair trial. Consequently, in United States v. Demopoulos,5 ' the Seventh
Circuit Court of Appeals held that the trial court judge acted properly
when he warned the jury that it must examine the testimony of an immu-
nized witness with greater care and skepticism than the testimony of a
witness who is not testifying under an immunity grant.

IV. TOWARD A BALANCED APPROACH TO FEDERAL

GRANTS OF WITNESS IMMUNITY

While objections to the concept of immunity grants may be persuasive
in the abstract, it is unlikely that Congress or the Supreme Court will
terminate a practice so firmly entrenched in our statutory and case law.
The interpretation of the fifth amendment guarantee as an absolute right
to silence could have a devastating effect on our criminal justice system. 5

Therefore, it is virtually certain that witnesses will continue to be com-
pelled to testify under grants of immunity regardless of the intention of the
framers of the fifth amendment or the righteous declamations and ardent
rhetoric of intransigent critics of the practice.

The alternative to elimination of immunity grants is to effect changes
in the immunity statute as now applied, either through Congressional or
judicial initiatives. Certainly the more expeditious and appropriate means
would be through judicial action, not only because of the ponderous nature
of the legislative process, but because the issue concerns the scope of a
fundamental constitutional right, which presumably is to be defined and
protected by the courts of this country. Furthermore, the logic of the opin-
ion in Alessio appears ineluctably to lead to judicial control over grants of
immunity. That unanimous opinion, conservatively interpreted, clearly
requires at least a preliminary hearing to determine whether to grant de-
fense requests for witness immunity in cases in which the prosecution has
secured immunity grants for any of its witnesses.

63. For example, seven persons were convicted of the murder of two prominent physicians
in Atlanta, Georgia in 1973, primarily on the strength of the testimony of a young woman,
Debbie Kidd, who claimed to have participated in the crimes. Subsequently the convictions
were overturned after Ms. Kidd repudiated her testimony, thus, in effect, confessing to
perjury. Atlanta Const., Sept. 4, 1975, § A, at 2, col. 2. Acting on the recommendation of the
district attorney, however, the grand jury hearing the matter declined to indict Ms. Kidd.
Atlanta Const., Jan. 30, 1976, § A, at 1, col. 4. Such cases certainly invite the suspicion that
prosecutors may abuse their authority to grant immunity, using it as a convenient means to
obtain a quick and easy conviction.

64. 506 F.2d 1171 (7th Cir. 1974), cert. denied, 420 U.S. 991 (1975).
65. See note 15 supra, and accompanying text.
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The opinion can easily be interpreted far more liberally. The court in
Alessio never explicitly stated that due process could be abridged only if
the government used the immunity mechanism to secure compelled testi-
mony yet declined to accord reciprocity to the defense. Instead, the follow-
ing propositions were advanced: 1) the executive branch of government
"has exclusive authority and absolute discretion to decide whether to pros-
cute a case"" and consequently cannot be compelled by the courts to
extend immunity to a prospective defense witness whom it might wish to
prosecute; 2) although the executive branch has the exclusive authority to
grant witnesses use immunity from prosecution, it may not use that au-
thority "in a manner which denies the defendant the due process guaran-
teed by the Fifth Amendment;" 7 and 3) in each case, therefore, courts
must determine whether the defendant would be "denied a fair trial be-
cause of the government's refusal to seek immunity for defense wit-
nesses.""

While the general assumption is that Alessio applies only to similar
factual situations, the court's failure to specify this leaves the issue in
doubt. Furthermore, it is patently absurd to argue that a fair trial could
be conducted when the government can decline to grant immunity to a
defense witness whose testimony might prove dispositive,6 ' provided only
that a government attorney did not obtain immunity for its own witnesses!
Therefore, Alessio could and most emphatically should be used to advance
the proposition that whenever either or both sides in a federal criminal case
request immunity for any witness, the trial court judge must conduct a fact
hearing to determine whether such requests are compatible with due pro-
cess of law. As the court in Alessio held, the executive branch's authority
to grant or refuse immunity cannot be used to abridge the defendant's right
to a fair trial.

By ruling on the substantive question in A lessio, the Ninth Circuit Court
of Appeals implicitly claimed for the judiciary the authority to control
requests for immunity. While the federal immunity statute obligates fed-
eral judges to grant immunity to prosecution witnesses when requested to
do so by the executive branch, the Constitution proscribes such compli-
ance if it would mean a denial of the defendant's right to due process. And
while only the executive branch can request grants of immunity for defense
witnesses, the Constitution would support a judicial ruling that unless the
request were forthcoming, the case against a defendant would be dismissed
on due process grounds. 0

66. 528 F.2d at 1081, citing United States v. Nixon, 418 U.S. 683 (1974).
67. Id. at 1082.
68. Id.
69. See United States v. Morrison, 535 F.2d 223 (3d Cir. 1976).
70. While the Supreme Court has not ruled specifically on the question of federal grants

of immunity for defense witnesses, an interesting dictum in United States v. Nixon, 418 U.S.
683 (1974), provides encouragement that the Court could well be supportive of this position.
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In deciding whether to grant a prosecutorial request to immunize a wit-
ness or whether to require the government to accord use immunity for a
defense witness, the courts could apply a variation of the well-established
"balancing of interest" approach which has been used, for example, to
determine the scope of first amendment freedoms"' and the degree to which
states, in pursuance of their police power, may encroach on areas of policy-
making delegated to the national government.7 2 Specifically, the courts
would determine whether the government has a more substantial interest
in denying immunity to certain defense witnesses that the defendant has
in securing the testimony of those witnesses; or conversely, the courts
might determine whether the government's interest in obtaining the im-
munized testimony of a particular witness was "weightier" than the defen-
dant's interest in quashing such testimony.

To continue to vest exclusive control over the granting of witness im-
munity in the prosecution would belie the adversary ideal of two evenly
matched contestants engaged in refereed combat to determine truth and
achieve justice. The increasing use of the immunity process to compel
testimony enhances the likelihood of the abuse of that process. Thus, it is
imperative that control over the granting of immunity be transferred forth-
with to an impartial authority. It is hoped that the generative effect of
Alessio will accomplish this end.

If the time is coming when the judiciary will have a major role in deter-
mining whether to grant immunity to both defense and prosecution wit-
nesses, it is appropriate to conclude by suggesting a standard which the
courts should apply in deciding these matters. The courts should apply a
"preferred status" doctrine to protect the fifth amendment guarantee that
no person shall be compelled in any criminal case to be a witness against
himself, a doctrine similar to that developed by Justice Harlan Fiske Stone
to protect first amendment freedoms.73 In essence this would mean that all

Chief Justice Burger, speaking for the Court, observed:
"The right to the production of all evidence at a criminal trial similarly has consti-
tutional dimensions. The Sixth Amendment explicitly confers upon every defen-
dant in a criminal trial the right 'to be confronted with the witnesses against him'
and 'to have compulsory process for obtaining witnesses in his favor.' Moreover, the
Fifth Amendment also guarantees that no person shall be deprived of liberty with-
out due process of law. It is the manifest duty of the courts to vindicate those
guarantees and to accomplish that it is essential that all relevant and admissible
evidence be produced."

418 U.S. at 711.
71. Barenblatt v. United States, 360 U.S. 109 (1959).
72. Southern Pac. Co. v. Arizona, 325 U.S. 761 (1945); Plumley v. Massachussetts, 155

U.S. 461 (1894).
73. United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938). In this case,

Justice Stone suggested that the presumption of constitutionality which the Court accorded
to state and national legislation might not apply to laws which, on their face, abridged the
fundamental rights protected by the first amendment. Any attempt to restrict those free-
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requests for grants of immunity, whether emanating from the government
or the defense, would be presumptively violative of the fifth amendment
right to silence. In applying this doctrine, the petition for witness immun-
ity could be granted only if persuasive and cogent arguments proved that
compulsion orders are essential to the public interest or necessary to pre-
vent a gross injustice to the defendant. A decent respect for the intentions
of the framers of the fifth amendment dictates at least modest deference
to the "self-infamy" interpretation of that constitutional provision. More
significantly, however, this skeptical approach to the issuance of immunity
grants would afford protection against the real and potential abuses of the
procedure. Testimony purchased with an immunity grant is suspect; hence
courts should require that counsel requesting a grant of immunity demon-
strate the necessity of a compulsion order and allay doubts as to the credi-
bility of the prospective witness for whom immunity is sought. Neither
party should be allowed to use the immunity grant as a tactical ploy,
immunizing witnesses who would have testified freely without such an
inducement." Courts should be especially skeptical of prosecutorial re-
quests for immunity for prospective co-defendants. The government
should be required to demonstrate beyond any reasonable doubt that it is
not merely seeking a shortcut to conviction, but that it has conducted a
thorough, exhaustive investigation of the crime at issue, and that it is
absolutely convinced that no conviction will be forthcoming without the
compelled testimony of one of the participants.

Finally, the court must be assured that witnesses testifying under com-
pulsion orders will not be forced to reveal information which could be used
against them in court-civil or criminal. The Supreme Court has repeat-
edly held that a person forced to testify under a compulsion order should
be left in "substantially the same position as if. .. [he had] claimed his
[fifth amendment] privilege in the absence of a. . .grant of immunity."75

Patrick substantially attenuated this guarantee by sanctioning the use of
testimony compelled in a criminal case in a subsequent civil proceeding

doms, he inferred, ought to be presumed unconstitutional. Several years later, in Thomas v.
Collins, 323 U.S. 516 (1945), the Court ruled that the government must justify such legislation
by a clear showing of imminent danger to the general public: "Only the gravest abuses,
endangering paramount interests, give ocasion for permissible limitation." 323 U.S. at 530.

74. An Illinois Circuit Court Judge, Warren D. Wolfson, contends that on the basis of his
observations this is not an uncommon practice. Clever prosecutors, he maintains, oftentimes
attempt to impress the jury by addressing a series of questions to an immunized witness
designed to establish that he has been instructed by the judge that he cannot be punished
' for anything he might say, unless he perjures himself. Furthermore, practioners of this strate-

gem attempt to leave the impression with the jury that the trial court judge would not have
granted the witness immunity unless he (the judge) had reviewed and approved the immu-
nized testimony-when in fact the judge is obligated to grant immunity if merely requested
to do so by government. See Wolfson, Immunity-How It Works in Real Life, 67 J. CIM. L.
& CRIMINOLOGY 167, 171 (1976).

75. See note 57 supra.
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against the witness. This shameful ruling, based on the most specious
logic, indeed on sematics, could result in serious harm to immunized wit-
nesses through punishment in the form of civil damages more severe than
many criminal penalities. Thus, until Patrick is overturned, courts should
require a showing that potential witnesses will not be forced to provide
information which could be used against them in any future civil cases.

V. CONCLUSION

It is certainly a distasteful, if not ignoble, exercise of governmental
power to use grants of immunity to compel a person to confess a criminal
act or reveal embarrassing information about himself, whether or not he
is subject to public or private sanctions as a result of those forced revela-
tions. In addition, it bears repeating that there is abundant evidence that
the framers of the Bill of Rights intended to preclude such compulsion and
create an absolute right to silence. Even while upholding the use of im-
munity grants, the United States Supreme Court has on occasion indicated
a concern that the practice might be abused. For example, in Ullman v.
United States,7 Justice Frankfurter, speaking for the Court, observed:

They [the framers of the Bill of Rights] made a judgment and expressed
it in our fundamental law, that it were better for an occasional crime to
go unpunished than that the prosecution should be free to build up a
criminal case, in whole or in part, with the assistance of enforced disclo-
sures by the accused. The privilege against self-incrimination serves as a
protection to the innocent as well as to the guilty, and we have been
admonished that it should be given a liberal application."

An attenuation of that privilege was sanctioned in Brown when the
Court approved the use of immunity grants to protect a witness against
prosecution for matters about which he might testify; but this approval
was only by a narrow five to four margin. Furthermore, the majority based
its position primarily on practical considerations by emphasizing that
without some means of forcing obdurate witnesses to testify, the public
interest could be jeopardized irreparably. Even the majority implied that
immunity should be used only in extreme cases. Indeed, Justice Brown,
speaking for the Court, appeared to concede that such a practice should
be considered an aberration from the norm by failing to contest Justice
Field's dissenting position that the fifth amendment was designed to guar-
antee an absolute right to silence.

In view of these considerations, reinforced by a concern for simple eq-
uity, it is indefensible to hold that the prosecution should have exclusive
control over the issuance of immunity grants-that, as the Justice Depart-

76. 350 U.S. 422 (1956).
77. Id. at 427.
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ment argues, federal judges are obligated to issue compulsion orders when-
ever the prosecution chooses to extend use immunity to a witness. Al-
though the decision to prosecute has been vested in the executive branch,
the authority to interpret the Constitution resides in the judiciary. That
higher law stipulates that no person shall be deprived of life, liberty, or
property, without due process of law. At the very least, due process requires
a fair trial. It is simply ludicrous to maintain that a fair trial within the
parameters of the American criminal justice system can be provided when
the prosecution alone can compel testimony through the immunity mecha-
nism.

As the government's reliance on immunity as a prosecutorial tool has
increased, courts have been obliged to respond to defense challenges to this
practice. In Earl the United States Court of Appeals for the District of
Columbia suggested that due process could be abridged if the government
compelled prosecution witnesses to testify but refused to grant immunity
for key defense witnesses."8 Finally, in Alessio, the Ninth Circuit Court of
Appeals confirmed the Earl dictum and suggested that even in the absence
of prosecutorial use of compulsion orders, the fifth amendment due process
requirement could necessitate the government's extending immunity to
defense witnesses if sufficiently cogent justification is provided by defense
counsel."9 If the government declines to grant such immunity, the presiding
judge presumably would be obligated to issue a directed order of acquittal.

Thus, it appears that the federal judiciary is moving toward a far more
active role in controlling grants of use immunity. If this materializes, the
judiciary should apply a "preferred status" approach to the fifth amend-
ment guarantee against compulsory testimony and only issue compulsion
orders based on grants of immunity in the most extreme cases. The right
to silence, the linchpin of our accusatorial system, should be stringently
protected for three very cogent reasons. First, by according that preferred
status, courts would promote the public interest by encouraging govern-
ment to prosecute all participants in a criminal act whenever possible and
to eschew the temptation to grant immunity to one or more of those in-
volved in order to secure the conviction of others without conducting an
exhaustive and comprehensive investigation. Second, by zealously protect-
ing a witness' right to silence, the courts would help assure that he would
not be forced to reveal information which could be used against him in civil
cases, or which could subject him to embarrassment and informal social
sanctions. Any indication that his forced testimony would not leave him
in essentially the same position as he would have been by successfully
invoking his fifth amendment right, should weigh heavily against a request
for a compulsion order. Third, a "preferred status" doctrine applied to the
"great right" of the fifth amendment would better protect the defendant's

78. 361 F.2d at 534 n.1.
79. 528 F.2d at 1082.
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right to due process by discouraging the use of immunity-purchased testi-
mony which is judicially recognized as less reliable than freely given testi-
mony.

While this polemical treatise may be dismissed as premature and gratui-
tous, since the progeny of Alessio have yet to emerge, it may well provoke
other more perspicacious authorities in the field of constitutional law to
advance counter theses and thus participate in fashioning a more rational
rule regarding federal grants of witness immunity.




