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I. INTRODUCTION

The proposed Model Rules of Professional Conduct, if adopted, will be
the third code of legal ethics promulgated by the American Bar Associa-
tion in the span of some seventy years and the second in little more than
a decade. In each of these documents one will find, expressed in varying
ways, the same core ideas of loyalty to the client, candor to the tribunal,
and fairness to others.' The staying power of these ideas says something
about the basic standards of the lawyer, but even more instructive are the
differences in the form and structure of the three codes.

The Canons of Professional Ethics had little formal structure and con-
sisted largely of homiletic statements exhorting the lawyer to do good and
avoid evil. The Code of Professional Responsibility went one step further.
In addition to homilies in the form of canons and ethical considerations, it
provided disciplinary rules which were mandatory in character. The
Model Rules of Professional Conduct carry the process of change in form
and structure forward, for it consists of mandatory black letter rules with
commentary.

In law, form and structure have a value almost equal to that of content.
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1. The same core ideas can be found in the Alabama State Bar Association Code of Legal
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JUDICIAL CONDUCT, 1 (1978).



MERCER LAW REVIEW

These characteristics influence, if not determine, one's perception of the
importance of the content. The new form and structure of the Model
Rules, then, represent a significant development because they suggest
that the rules of ethics have developed beyond prescribing proper conduct
for the lawyer to defining the limits of the lawyer's power.

The change has been an evolutionary one, largely because the lawyer's
power is a unique power which is exercised not for the lawyer, but for the
client. Because of this, the evolution has not always been perceived for
what it is. Historically, the power of the lawyer has been obscured by
arcane language, the mystery of ritual, and the presence of a client. "The
pleas, the defenses, the pretenses of the client are frequently the lawyer's
work, but they are made in the name of the client, and the lawyer's tracks
and identity are swallowed up in the personality of the former. '"2

When power takes the form of the right to protect the rights of others,
the mystery it entails is tolerated, but only up to a certain point. That
point is now being reached as the mystery of the lawyer's power begins to
be dispelled, thanks in part to actions of the Supreme Court, and in part
to the actions of other courts and agencies. Thus, the high court has legit-
imated group legal services;' declared that rules prohibiting lawyer adver-
tising are no longer the legitimate heirs of barratry, champerty, and main-
tenance;4 made minimum fee schedules a thing of the past;5 and approved
solicitation in some forms,' but not others.7 One court has ruled that a
criminal defense lawyer must reveal to the prosecutor real evidence of his
client's guilt which he obtained from a third party;' and another has re-
versed the contempt conviction of a lawyer who refused appointment to
represent an indigent defendant because he was not competent to do so.,
Moreover, the Securities and Exchange Commission is currently engaged
in a concerted campaign to increase the responsibilities of lawyers in the
representation of their clients in securities matters. 0

The change in the form of the Model Rules, then, is not a gratuitous
one made at the whim of members of a committee, but one made in re-
sponse to developments in the law. The fact is that the lawyer, irrespec-

2. J. Dos PAssos, THE AMERICAN LAWYER 76 (1907).
3. NAACP v. Button, 371 U.S. 415 (1963); Brotherhood of R.R. Trainmen v. Virginia,

377 U.S. 1 (1964); United Mine Workers v. Illinois State Bar Ass'n, 389 U.S. 217 (1967);
United Transp. Union v. State Bar, 401 U.S. 576 (1971).

4. Bates v. State Bar of Arizona, 433 U.S. 350 (1977).
5. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
6. In re Primus, 436 U.S. 412 (1978).
7. Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978) (in-person solicitation).
8. Morrell v. State, 575 P.2d 1200 (Alas. 1978).
9. United States v. Wendy, 575 F.2d 1025 (2d Cir. 1978).
10. See Lowenfels, Expanding Public Responsibilities of Securities Lawyers: An Analysis

in Standards of Care and Priorities of Duties, 74 COLUM. L. REV. 412 (1974).
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tive of the fate of the Model Rules, must now be concerned with two bod-
ies of law-the general law for the client and the law of legal ethics for the
lawyer. One defines the rights and duties of the client; the other defines
the rights and duties of the lawyer in administering law for the client.

The evolving distinction between client's law and lawyer's law means
that the lawyer must subject the latter to the same analytical scrutiny
that he has heretofore given to the former. This process of analysis will
pose its own problems because the lawyer will be dealing with ideas which
were formerly stated as moral propositions, but have become legal prop-
ositions. Whether viewed as legal or moral, the general and ethical laws
conflict if carried to their logical extreme. The conflict between moral pro-
positions simply requires a choice, but conflict between legal propositions
must be accommodated within the framework of general law.

The major obstacle facing the lawyer in this new task of analysis may
well be habits of the past resulting from the fact that legal ethical issues
traditionally have been treated as one dimensional problems in which the
lawyer's role as advocate was predominant and his duty of loyalty to the
client was preeminent. In fact, of course, legal ethical problems have al-
ways had several dimensions, but the Model Rules clearly reflect this fact
for the first time.

Underlying the emerging law of legal ethics are several propositions that
may aid the lawyer in assessing the Rules, although they can be stated
here only in summary fashion. The first proposition is that rules of ethics
are not discretionary ethical rules, but rules of law, and they are in fact
extensions of, and complementary to, general law. The second proposition
is that the lawyer-client relationship has two bases: contract and status.
It is the status aspect of the relationship to which the law of legal ethics is
primarily directed for it is the status of the lawyer as an officer of the legal
system that precludes him from being simply an agent of the client. The
third proposition is that there are only three basic standards of conduct
for the lawyer: loyalty to the client, candor to the tribunal, and fairness to
others, including the opponent. These standards represent principles from
which the rules of legal ethics are derived, but in the past, the latter two
standards have been underdeveloped.

The fourth proposition is that the rights and duties of the lawyer in
acting for the client are derived from the rights and duties of the client.
This is the most important of the propositions. It means that the lawyer
first must look to the general law to determine the rights and duties of the
client. That law is not always a model of clarity, however, so the lawyer
inevitably must exercise discretion in the application of the rules. There is
need, then, for a recognition of the three factors relevant to the proper
exercise of the lawyer's discretion: the nature of the client, the role of the
lawyer, and the legal process involved.

The complexity of the law and the legal system is such that the rights
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and duties of different clients may vary, even under the same rules. The
duty of confidentiality to the competent client is not necessarily the same
as it is to the incompetent client. The lawyer performs different roles, and
the rights of the client may vary according to whether he is acting as advi-
sor, advocate, or something else. Finally, different legal processes com-
prise the legal system, and each has its own purposes and functions. The
rights and duties of the client may vary according to which process is
being used. The lawyer who is representing a client in the administrative
process, for example, seeking a license for a television station, may have a
higher duty of candor to the tribunal than the lawyer defending a client
against a criminal indictment in court, since the lawyer's duties in acting
for the client are derived from those of the client. This means that in
ascertaining the rights and duties of a particular client in a particular
situation, the factors for the lawyer to consider are the nature of the cli-
ent, the role of the lawyer, and the legal process involved. These are the
factors that serve as modifiers of the general law as the lawyer seeks to
individualize that law for the client. Although the Model Rules draft does
not articulate the above propositions expressly, for this is not the function
of a code, it does reflect them. To demonstrate how the various rules do
this, the following analysis of them is structured consistently with these
ideas. The purpose is to provide the bar with a better insight, and thus, a
more complete consideration of the rules and their consequences. A final
caveat is that the rules are presently in discussion draft form and are sub-
ject to change.

Part II of this article deals with the client-lawyer relationship; Part IIl
deals with the roles of the lawyer; and Part IV discusses the relevance of
the legal processes. Each deals with rules under the first part of the Model
Rules. Part V of the article discusses the rules under the second part of
the Model Rules, those dealing with the public responsibilities of a profes-
sion. Part VI, the conclusion, presents an overall assessment of the Model
Rules.

H. THE CLIENT-LAWYER RELATIONSHIP

The relationship between the lawyer and the client is the foundation of
the law of legal ethics, and Rules 1.1 through 1.16 reflect this fact. The
important characteristic of this relationship is that it has two bases, con-
tract and status. This is a point that courts often rely on, but seldom
articulate. As the actions of the courts make clear, however, the lawyer,
by reason of his or her status, does not have the freedom to negotiate an
agreement with, or to act for, a client in disregard of the responsibilities of
a lawyer." The post hoc nature of the problems often obscures the point,

11. Securities and Exchange Comm'n v. National Student Marketing Corp., 360 F. Supp
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but some forethought by lawyers that the source of their duties is status
as well as contract can prevent many unintended consequences.'" Thus, in
considering and evaluating the rules, it is useful to keep in mind the fact
that they reflect the two bases of the relationship between lawyer and
client.

The three general aspects of the client-lawyer relationship which are the
subject of Rules 1.1 through 1.16 are incidents to the relationship, the
duty of loyalty, and the nature of the client.

A. Incidents to the Relationship

The incidents of the client-lawyer relationship with which the rules deal
are client autonomy in Rule 1.3, accepting or declining representation in
Rule 1.15, fees in Rule 1.6, safekeeping property in Rule 1.12, and termi-
nation of the relationship in Rule 1.16.

The lawyer exists to serve the client, and one of the most innovative of
the rules is Rule 1.3, which recognizes the client's autonomy. 3 The effect
of the rule is recognition that there is an allocation of authority between
the lawyer and the client. It makes clear that decisions as to ultimate
issues, for example, whether to file a lawsuit, enter into a settlement, or
appeal a judgment, are those of the client. This much, of course, has long
been recognized. The important point of the rule is that it recognizes the
authority of the lawyer to reject both the ends and the means of the cli-
ent. The rule thus takes into account both the contractual and the status
aspects of the relationship; for as a matter of contract, the lawyer is to do
the bidding of the client, but as a matter of status, he is not to exceed the
limits of the law in doing so. By implication, the rule also recognizes that
the client has duties to the lawyer in the matter of representation (al-
though these duties are the duties of a law-abiding citizen) as well as vice
versa.

Rule 1.3 will be read in conjunction with Rule 1.15, which states the
long-accepted proposition that a lawyer's representation of a client does
not constitute an endorsement of the client's political, economic, social, or

284 (D.D.C. 1973). The case resulted in several opinions, and the final one may be found at
457 F. Supp. 682 (D.D.C. 1978).

12. Westinghouse Elec. Corp. v. Kerr-McGee Corp., 580 F.2d 1311 (7th Cir. 1978).
13. (a) A lawyer shall accept a client's decisions concerning the objectives of the

representation and the means by which they are to be pursued except as stated in
paragraphs (b) and (c).

(b) A lawyer shall not pursue a course of action on behalf of a client in viola-
tion of law or the Rules of Professional Conduct.

(c) The lawyer may decline to pursue a lawful course of action pursuant to
Rule 1.5(b), and, if the client insists upon such course of action, the lawyer
may withdraw from representation subject to the provisions of Rule 1.16.

ABA MODEL RuLES OF PROFESSIONAL CONDUCT rule 1.3 (1980).



MERCER LAW REVIEW

moral views or activities, and by implication, the lawyer has a duty to
represent persons even though their cause is an unpopular one. 4 The rule
is an important and salutary one, but when read in conjunction with Rule
1.3, there is a danger of misunderstanding. Thus, Rule 1.3 implies that
the lawyer has sufficient control of the relationship to warrant an infer-
ence that his representation does endorse the client's view, even though
the lawyer does not do so in fact. Moreover, Rule 1.15(b)(3) suggests an
internal inconsistency because, among other reasons, it gives the lawyer
the power to decline appointment in a cause so repugnant that it affects
his ability to represent the client. 5

An unsophisticated reading of the rules may lead to confusion, for the
client-lawyer relationship is much more complex than these two rules sug-
gest. In using these rules, then, the lawyer should consider them in the
context of rules of law that deal with the creation of, rather than merely
the incidents to, the relationship. This context brings into focus the hold-
ings in those cases that deal with issues such as the existing relationship,"
the effect of the fact that it is based on both contract and status' 7 as well
as the allocation of authority between the lawyer and the client. 8

A major incident of the client-lawyer relationship, of course, is the mat-
ter of fees, which is the subject of Rule 1.6. The rule requires that fees be
reasonable and adequately explained to the client 9 and that the agree-
ment be in writing. 0 The rule also requires that the form of the fee and
the terms of the fee agreement not involve or contain an inducement for
the lawyer to act in a manner inconsistent with the best interests of the
client.2' The rule also deals with contingent and referral fees in a way that

14. Id. 1.15(a).
15. (b) A lawyer shall not decline appointment by a court of other authority to

represent a person except for the following reasons or other good cause:
(1) Representing the client would be likely to result in violation of the Rules of

Professional Conduct;
(2) Representipg the client would result in an unreasonable financial burden

on the lawyer; or
(3) The client or the cause is so repugnant to the lawyer as to impair the law-

yer's ability to represent the client.
(c) A lawyer serving a client by appointment has the same powers and obliga-

tions as retained counsel.
Id. 1.15(b), (c).

16. Westinghouse Elec. Corp. v. Kerr-McGee Corp., supra, n. 12.
17. See Securities and Exchange Comm'n v. National Student Marketing Corp., 360 F.

Supp. 284 (D.D.C. 1973).
18. Stricklan v. Koella, 546 S.W. 2d 810 (Tenn. 1976).
19. ABA MODEL RULES OF PROFESSIONAL CONDUCr rule 1.6(a) (1980).
20. Id. 1.6(b). There are exceptions when a fee agreement is implied by previous service,

Id. 1.6(b)(1), or the services are rendered in an emergency. Id. 1.6(b)(2).
21. Id. 1.6(c).

[Vol. 31



19801 MODEL RULES OF PROFESSIONAL CONDUCT 651

will benefit the client, but not harm the lawyer." Lawyers may divide fees
only if 1) the division is in proportion to the services performed by each
lawyer, or both expressly assume responsibility as if they were partners; 2)
the terms of the division are disclosed to the client; and 3) the total fee is
reasonable." In general, Rule 1.6 is one of the most satisfactory and bene-
ficial sections of the Model Rules because it strikes a proper balance be-
tween the contractual and status aspects of the lawyer's relationship with
the client.

Rule 1.12 deals with the safekeeping of property by the lawyer and
states that the property of clients or third persons in a lawyer's possession
shall be held in trust and kept separate from the lawyer's property. Funds
must be kept in a trust account maintained in the state where the law-
yer's office is situated, and other property must be identified as the cli-
ent's and appropriately safeguarded."4 The lawyer is required to maintain
complete records of trust account funds and other property which must be
regularly verified by a qualified and disinterested examiner.Y When a law-
yer receives funds or other property in which a client has an interest, he
has to promptly notify the client. Except as provided by this section, or
otherwise permitted by law, a lawyer must promptly deliver to the client
any funds or other property that the client is entitled to receive.2" When a
lawyer and another person have interests in property, that property shall
be treated as trust property by the lawyer until an accounting and sever-
ance of their interests. If a dispute arises concerning their respective inter-
ests, the portion in dispute will be treated as trust property until the dis-
pute is resolved.2 7 The rule thus reflects what a wise lawyer would do
anyway, and reinforces the fiduciary nature of the lawyer's responsibilities
in this regard.

The termination of the lawyer-client relationship is a matter of impor-
tance, and is dealt with in Rule 1.16. The lawyer is required to withdraw
from his employment if continued representation would result in an im-

22. A fee may be contingent on the outcome of the matter for which the service is
rendered, except in matters in which a contingent fee is prohibited by law or the
Rules of Professional Conduct. A contingent fee agreement shall state the method
by which the fee is to be determined, including the percentage or percentages that
shall accrue to the lawyer in the event of settlement, trial, or appeal, expenses to
be deducted from the recovery, and whether expenses are to be deducted before or
after the contingent fee is calculated. Upon conclusion of a contingent fee matter,
the lawyer shall provide the client with a closing statement showing the fee and
the method of its determination.

Id. 1.6(d).
23. Id. 1.6(e)(1) - (3).
24. Id. 1.12(a).
25. Id. 1.12(b).
26. Id. 1.12(c).
27. Id. 1.12(d).
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proper course of conduct,"8 the lawyer's mental or physical condition dis-
ables him,2 or the client discharges him.N A lawyer may withdraw if with-
drawal can be effected without material prejudice to the client,' if the
client persists in an improper course of conduct," or if the client fails to
fulfill an obligation to the lawyer.33 Both conditions are subject to the re-
quirements that the lawyer continue representation under order of a court
or tribunal and take all reasonable steps for the continued protection of
the client's interest.'

B. Loyalty

Loyalty is essentially a subjective concept. The concept per se has little
meaning as a guide to the solution of ethicil problems since it can be
used to rationalize improper as well as proper conduct, such as when the'
lawyer must make a choice between concealing or revealing the client's
fraud on the court. Consequently, the lawyer's duty of loyalty should be
viewed in functional terms as one that requires fidelity to the client's in-
terest. The question is what does the client's interest require?

The first requirement, obviously, is that of competence, for without
competence the lawyer's efforts for the client will be of little avail and
perhaps will be detrimental. Second, since it is the client's affairs with
which the lawyer deals, he should keep the client informed. Thus, com-
munication with the client is the second component of loyalty. In addi-
tion, the client obviously does not want his affairs bruited to the world,
and so confidentiality, an essential element of trust, is the third compo-
nent of loyalty. Finally, the client is entitled to the lawyer's independent
professional judgment, unalloyed by considerations which are irrelevant to
the client's cause. Therefore, the avoidance of conflicts of interest is the
fourth component of loyalty.

The lawyer's duty of loyalty is thus a complex concept which is itself
composed of concepts of varying degrees of difficulty, complexity, and
scope. It is for this reason that the Model Rules deal with each aspect of
loyalty - competence, communication, confidentiality, and conflicts of
interest - separately and in varying detail in defining their scope and
limits.

Competence. Competence is the essence of professionalism, and lawyer
incompetence is a breach of the lawyer's oath as well as the contract with

28. Id. 1.16(a)(1).
29. Id. 1.16(a)(2).
30. Id. 1.16(a)(3).
31. Id. 1.16(b)(1).
32. Id. 1.16(b)(2).
33. Id. 1.16(b)(3).
34. Id. 1.16(c), (d).
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the client. By reason of their status, attorneys have a duty to be compe-
tent; by reason of their agreement with the client, attorneys have a duty
to act competently. Even so, competence usually is not viewed as an as-
pect of loyalty, perhaps because an act of disloyalty generally is perceived
as requiring intentional conduct, and lawyers are seldom purposefully in-
competent. Indeed, since the practice of law is not excessively difficult
intellectually, one is justified in suspecting that incompetence on the part
of lawyers may be more the result of character defects than the lack of
technical mastery. 5 If this is so, there is good reason to treat competence
in the context of the duty of loyalty. The implementation of rules of law is
generally more effective if violation of those rules is seen as the derogation
of a principle such as the duty of loyalty, and it is clear that the enforce-
ment of the lawyer's duty of competence has been less than vigorous.

Rule 1.1 requires the lawyer to undertake representation only in matters
in which the lawyer has adequate competence, defined as including the
special legal knowledge, technique and skill, efficiency, thoroughness, and
preparation employed in acceptable practice by lawyers undertaking simi-
lar matters..

In addition to the requirements of Rule 1.1, two other rules deal sepa-
rately with especially significant aspects of the duty of competence:
promptness in Rule 1.2, and diligence in Rule 1.5. A lawyer hardly can act
competently if he is either dilatory or slothful, and the two rules could be
integrated under Rule 1.1; but there is merit in highlighting such miscon-
duct in separate rules, for they are prime examples of characterological,
as opposed to technical, incompetence.

More important, perhaps, is the fact that Rule 1.5 makes clear that
diligence, identified in the Code of Professional Responsibility as "zeal,"
has its limits. Thus, a lawyer may take any action on behalf of a client
that is consistent with the law and the Rules of Professional Conduct.3 A
lawyer may, however, decline to pursue a course of action that he consid-
ers repugnant, despite its legality, if he adequately informs the client of
his intention to limit assistance before accepting employment, or if the
client, after being informed during the representation, consents to the
limitation. 7 An attorney also may limit the nature and purposes of repre-
sentation if the client's interests will not be impaired materially, and the
limitation is disclosed before representation is undertaken. 8

Communication with the Client. The most common cause of com-
plaint against lawyers may well be the failure to keep the client ade-

35. Frankel, Curing Lawyers' Incompetence: Primum Non Nocere, 10 CREIGHTON L. REv.

613 (1977).
36. ABA MODEL RULES OF PROFESSIONAL CONDUCT rule 1.5(a) (1980).
37. Id. 1.5(b)(1), (2).
38. Id. 1.5(c)(1), (2).
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quately informed. The problem is dealt with in Rule 1.4. The rule requires
the lawyer to make periodic reports to the client, to explain significant
legal and practical aspects of the matter and alternative courses of action,
and to comply promptly with requests for information."9 Though the fail-
ure is often only an oversight, it is nevertheless the breach of the lawyer's
professional responsibilities, for the duty is more than one of manners. In
one sense, a rule requiring the lawyer to keep the client informed is a
prophylactic one. If the failure is not due to mere oversight, it is almost
surely symptomatic of more serious problems. Also, the fulfillment of the
duty is a means both of client control for the lawyer and competence con-
trol of the lawyer by the client. Thus, a part of keeping the client ade-
quately informed is advising the client of any relevant legal and ethical
limitations on the lawyer's representation0 - a measure which helps to
keep the client's expectations to realistic levels. On the other hand, pro-
viding the client with information on the progress of a matter enables the
client to assess the efforts of the lawyer and take action if he is not satis-
fied. Thus, the rule also forbids the lawyer to withhold information to
which the client is entitled, except when that action is clearly necessary to
protect the client's interest or to comply with the law.4

Confidentiality. There is no dispute, and little difficulty, with either
the duty of competence or the duty of communication with the client. The
third component of loyalty, the duty of confidentiality found in Rule 1.7,
presents a more complex problem - one which encompasses, but extends
beyond, the attorney-client privilege. Although the tendency is to equate
the two concepts, the privilege is a right of the client which is limited in
scope and, technically, comes into play only when there is an effort to
compel revelation of information from or about the client under legal pro-
cess. Rule 1.7 codifies the lawyer's duty to exercise this privilege of the
client whenever it is applicable." In a similar manner, the lawyer has a
duty to exercise the client's right of confidentiality. This right actually is
an aspect of the client's right of privacy-a right that ranks high in the
hierarchy of values in our society.

Thus, the two concepts are similar, but distinct. The difference between
them is best demonstrated by the fact that if the privilege does not apply
to particular information, the client does not have a right to keep that
information confidential contrary to the requirements of legal process. If
no legal process is involved, however, even if the privilege does not apply,
the lawyer has a duty to respect the client's right of privacy concerning
any and all information about the client.

39. Id. 1.4(a)(1) - (3).
40. Id. 1.4(b).
41. Id. 1.4(c).
42. Id. 1.7(a).

[Vol. 31



19801 MODEL RULES OF PROFESSIONAL CONDUCT 655

The duty of confidentiality thus is most usefully viewed as a duty of the
lawyer to exercise a right of the client. The problem is that there may be
instances when the client does not have a right to keep certain informa-
tion confidential, for example, information that the client intends to com-
mit a crime. That information is not protected under the privilege, and
the lawyer has a duty to reveal it under legal process. Does the lawyer
have a duty to reveal such information absent legal process?

The solution to the problem in the Code of Professional Responsibility
in DR 4-101(C) is that the lawyer may reveal such information. This solu-
tion recognizes that the client in this situation has no right to keep the
information confidential. The effect of the rule is to free attorneys from
the risk of sanctions if they do reveal the information. But this means
that what the lawyer has a right to do, he also has a right not to do. The
difficulty with this solution, then, is that it can be interpreted as giving
the lawyer a right to conceal which the client does not have.

Rule 1.7 is directed to this difficult problem and provides that the law-
yer has a duty to reveal information which is detrimental to the client
when it is necessary to prevent the client from committing an act which
would result in death or serious bodily harm to another person." Other-
wise, an attorney may disclose information about the client 1) for the pur-
pose of serving the client's interest, unless the client requests otherwise; 4

2) to the extent it appears necessary to prevent or rectify the conse-
quences of a deliberately wrongful act by the client, except when the law-
yer has been employed after the-commission of that act to represent the
client concerning the act or its consequences; 5 or 3) to establish a claim or
defense on behalf of the lawyer-in a controversy between the lawyer and
client or a defense to a civil or criminal action against the lawyer based
upon conduct in which the client was involved.46 The rule thus contains
the same logical inconsistency inherent in DR 4-101(C) of the Code of
Professional Responsibility since it provides for situations in which the
lawyer may reveal information detrimental to the client.

Although the rule can be criticized on logical grounds, it can be de-
fended on psychological grounds. The duty to reveal detrimental informa-
tion about anyone, much less a client with whom one has a close relation-
ship, is an enormously difficult burden and should be compelled only in
the most egregious situations and the clearest of circumstances. The real
value of the rule is that it changes the presumption of the duty of confi-
dentiality in this situation from an irrebuttable one to a rebuttable one by
making it clear that the revelation of certain information is not in breach

43. Id. 1.7(b).
44. Id. 1.7(c)(1).
45. Id. 1.7(c)(2).
46. Id. 1.7(c)(3).
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of the duty of loyalty to the client. The duty to reveal is not derived from
the agreement with the client, but from the status of the lawyer; for while
the function of the lawyer is to protect the client's interests, those inter-
ests do not include the right to have the lawyer act as either an instru-
ment or a shield of wrongdoing. The ultimate point, perhaps, is that the
lawyer's rights and duties in acting for the client in relation to others are
derivative of the client's rights and duties. When the client attempts to
extend those rights to infringe the rights of others, the lawyer's duties
which are derived from his status as a lawyer take over.

Conflicts of Interest. The duty of the lawyer to avoid conflicts of inter-
est rests on the proposition that the lawyer has a duty to exercise, on
behalf of the client, independent professional judgment which is unfet-
tered by extraneous considerations. Thus, it is the component of the duty
of loyalty that expresses most directly the basic notion of professional loy-
alty. In Rule 1.8, the duty is stated as a principle-an indication of the
complexities that its implementation entails. Thus, as a general proposi-
tion, the rule prohibits the lawyer from representing a client if his inter-
ests, commitments, or responsibilities may adversely affect the represen-
tation of the client, unless the services can otherwise be performed in
accordance with the Rules of Professional Conduct, and the client con-
sents after adequate disclosure. Other rules deal with the problem in the
context of the roles of the lawyer.' 7

The law of self-interest makes the problem of conflicts of interest a per-
vasive one if pushed to its logical extremes. In theory, for example, there
is an inherent conflict of interest between the lawyer and the client be-
cause the lawyer charges a fee, and the lawyer's charge is invariably ad-
verse to the client's interest. In fact, this situation is one in which there
are only differing interests-a concept which must not be confused with
the concept of conflict of interest. The latter problem is directed to the
power to make decisions, and it is factors which are irrelevant to the issue
that may have a detrimental effect on the lawyer's decision on behalf of a
client and create a conflict of interest. The lawyer, for example, does not
have a unilateral power to set the fee, for the client must agree to it. It is •
this shared power of decision that takes the matter of fees out of the cate-
gory of conflict of interest, assuming, of course, that the power of decision
is shared. This is part of the value of Rule 1.6, dealing with fees, since one
of the purposes of that rule is to make sure that the decision is in fact a
bilateral one.

It is the lawyer's power to make unilateral decisions during the repre-
sentation of a client that creates the problem, and this is why disclosure
to and consent of the client may in fact purge a situation of the conflict
problem. The extent to which it does so, of course, depends in part upon

47. Id. 2.1, 3.9, 4.3.
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such factors as the nature of the client, the adequacy of the disclosure,
and the meaningfulness of the consent.

At the same time, there are situations so fraught with iniquitous pos-
sibilities that even the client's informed consent does not remove the
taint of conflict, such as when the lawyer prepares an instrument for the
client conveying a gift to the lawyer. Rule 1.9 deals with these situations
by establishing prophylactic prohibitions against certain relationships.
Thus, a lawyer cannot enter into business transactions with a client unless
the transaction is fair and equitable to the client;48 accept a gift from a
client effected by an instrument prepared by the lawyer;"9 accept pay-
ment of services on behalf of a client from a person who may have interests
that conflict with those of the client, except upon adequate disclosure
and through an arrangement to insure the independence of the lawyer; 50

or, prior to the conclusion of representation, make or negotiate an agree-
ment giving the lawyer literary rights to a matter arising from the
representation.5

Rule 1.9(e) deals with the matter of advancing financial assistance to a
client in connection with litigation. It provides that a lawyer may advance
court costs and expenses of litigation, repayment of which is contingent
on the outcome of the matter," and that a legal services organization, or a
lawyer representing a client without a fee, may pay court costs and litiga-
tion expenses."

Rule 1.9(f) deals with the often discussed question of whether the law-
yer shall serve as general counsel of a corporation or other organization of
which he or she is a director. The rule provides that a lawyer may serve in
these dual capacities only if there is adequate disclosure to and consent of
all persons having an investment interest in the organization or doing so
would not involve serious risk of conflict between the lawyer's responsibil-
ities as general counsel and those as director."

Rule 7.1 deals with the problem of vicarious disqualification in relation
to law firms and associations. The rule prohibits a law firm from repre-
senting multiple clients when a lawyer practicing alone could not properly
do so" and deals with the problem of disqualification when there is a ter-
mination of relationship between lawyers. When there is a termination,
neither the lawyer remaining in the firm, the one who has left it, nor any
other lawyer with whom either of them may become associated shall un-

48. Id. 1.9(a).
49. Id. 1.9(b).
50. Id. 1.9(c).
51. Id. 1.9(d).
52. Id. 1.9(e)(1).
53. Id. 1.9(e)(2).
54. Id. 1.9(f)(1)-(2).
55. Id. 7.1(a).
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dertake a representation if either of two conditions prevails. The first of
these occurs if there is a significant risk of disclosing confidences of a cli-
ent or making improper use of information to the disadvantage of a for-
mer client.5" The second condition involves representing a person in the
same or a substantially related matter if the interest of that person is
adverse in any material respect to that of a former client. 7 Subject to
Rule 1.8, a disqualification prescribed by this section may be waived by
the consent of the affected client upon adequate disclosure. 8

Rule 1.11 deals with special problems of conflict of interest that pertain
to the government lawyer. It prohibits a lawyer from representing a pri-
vate client in connection with a matter in which the lawyer participated
personally and substantially as a public officer or employee.59 Conversely,
a lawyer who is serving as a public officer or employee cannot participate
in a matter in which he participated personally and substantially in pri-
vate practice, unless applicable law requires the public officer or employee
to act in the matter." There may be, for example, situations in which a
lawyer is elected as mayor or governor and cannot delegate certain duties
such as approving or vetoing legislation.

The rule also prohibits a public lawyer from negotiating for private em-
ployment with a person who is involved, either as a party or a lawyer for a
party, in a matter in which the lawyer is participating personally and sub-
stantially as a public officer or employee.' The prohibitions also apply to
the law firm of the disqualified lawyer, except when the lawyer's partici-
pation in matters as a public lawyer was as a judicial law clerk. 2 Finally,
a lawyer who served as a judge cannot represent anyone in connection
with the subject matter of the adjudication.6 3 The first three disqualifica-
tions may be waived by the appropriate governmental agency in accor-
dance with applicable law. The disqualification of a former judge may be
waived by consent of all the parties."

Rule 1.10 deals with a special problem of conflicts of interest, that of
representation against a former client. This rule is phrased in terms of
subject matter and information. The point, of course, is that it is not rep-
resentation against a former client that is prohibited, but representation
that may be detrimental to the former client in matters for which the
lawyer at one time had responsibility. Thus, Rule 1.10 provides that a

56. Id. 7.1(b)(1).
57. Id. 7.1(b)(2).
58. Id. 7.1(c).
59. Id. 1.11(a).
60. Id. 1.11(b).
61. Id. 1.11(c).
62. Id. 1.11(e).
63. Id. 1.11(d).
64. Id. 1.11(f).
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lawyer must not represent another person in a related matter if the inter-
est of the person is adverse to the interest of a former client 5 or make use
of information which was acquired in service to a client in a manner dis-
advantageous to the client, unless the information has become generally
known." The latter disqualification can be waived by the former client. 7

In addition, the rule prohibits a lawyer who has served as an arbitrator
from representing anyone in connection with the subject matter of the
arbitration." This disqualification can be waived by all parties to the ar-
bitration. 9 For purposes of this rule, representation includes action in be-
half of a person in a capacity other than as a lawyer."

C. The Nature of the Client

The paradigm of the client for rules of legal ethics generally is the com-
petent, self-sufficient adult. In fact, of course, the model does not always
accord with real life, and when it does not, problems of legal ethics take
on a different dimension. The Code of Professional Responsibility takes
cognizance of this fact in EC 7-11, which recognizes that "[tihe responsi-
bilities of a lawyer may vary according to the intelligence, experience,
mental condition, or age of a client . . ." and EC 7-12, which states that
"[any mental or physical condition of a client that renders him incapable
of making a considered judgment on his own behalf casts additional re-
sponsibilities upon his lawyer."

The Model Rules deal with this problem in Rule 1.14. The principal
injunction of the rule is that the lawyer maintain, as far as possible, a
normal client-lawyer relationship with the person.7 But the injunction
should not be misunderstood, for the normal relationship with a compe-
tent client is not necessarily the same as a normal relationship with a
disabled client. The point goes to the fact that the lawyer's rights and
duties in acting for the client are derivative. The rights and duties of cli-
ents under general law do vary with factors such as age and mental, phys-
ical, or even economic condition, and the normal relationship with a cli-
ent is one that takes these factors into account. Thus, while the conduct
of the lawyer in representing a disabled client may appear to be inconsis-
tent with the conduct appropriate to the representation of a competent

65. Id. 1.10(a)(1).
66. Id. 1.10(a)(2).
67. Id. 1.10(c).
68. Id. 1.10(b).
69. Id. 1.10(c).
70. Id. 1.10(d).
71. Id. 1.14(a). The rule also requires the lawyers to secure the appointment of a guard-

ian or other legal representative, or seek a protective order with respect to the client if doing
so is in the clients' best interest. Id. 1.14(b).
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client, it is not, so long as the conduct is consistent with the particular
rights and duties of the disabled client.

The difficulties in this situation are twofold: 1) determining when the
client is under a disability, particularly an emotional or mental disability;
and 2) determining what the rights and duties of that client are in fact.
Thus, the disabled client creates special burdens for the lawyer, and it is
important to recognize that the lawyer has greater discretion in the repre-
sentation of those clients than he has in the representation of normal
clients.

A different type of client, one who poses special problems, is the organi-
zational client. This is the subject of Rule 1.13. In the normal, one-to-one
lawyer-client relationship, the lawyer's primary obligations are to the one
client. When the client is an organization, the lawyer may have obliga-
tions to the constituents of the organization as well as to the organization
itself, although the lawyer represents the organization as distinct from the
constituents." The uniqueness of the situation is indicated by the fact
that the lawyer is a representative of the client and can deal only with
other representatives of the client. Thus, both the lawyer and the officers
of the organization are agents for the same principal and are dealing with
each other for the benefit of the principal.

The lawyer's problem is to determine what to do if his fellow agents
engage in unlawful conduct which is likely to result in significant harm to
the organization. Rule 1.13 recognizes the authority, indeed, the duty, of
the lawyer to take appropriate measure to prevent the harm. Thus, if the
lawyer knows that a person associated with the organization is engaged in
illegal conduct which is likely to result in significant harm to the organi-
zation, the lawyer must use reasonable efforts to prevent the harm. In
determining appropriate measures, the lawyer is to give consideration to
the seriousness of the violation, the scope and nature of the lawyer's rep-
resentation, the responsibility of the person involved, and the policies of
the organization concerning such matters. The measures taken must be
designed to minimize disruption and the risk of disclosing confidences."
These measures may include asking for reconsideration of the matter,"4

seeking a separate legal opinion for presentation to the appropriate au-
thority in the organization," and referring the matter to the highest au-
thority which can act for the organization." If these measures fail, the
lawyer may take further remedial action, including the disclosure of confi-
dences to the extent necessary, if the lawyer reasonably believes that ac-

72. Id. 1.13(a).
73. Id. 1.13(b).
74. Id. 1.13(b)(1).
75. Id. 1.13(b)(2).
76. Id. 1.13(b)(3).
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tion is in the best interests of the organization."
Whether a lawyer representing an organization may also represent any

of its directors, officers, members, or shareholders is determined by Rule
1.8,8 which also determines whether in a derivative action, the lawyer for
the organization may act as its advocate." Also, in dealing with an organi-
zation's officials and employees, the lawyer must explain the identity of
the client when necessary to avoid embarrassment or unfairness to them. 0

Rule 1.13, particularly those provisions relating to the lawyer's duties to
prevent harm to the organization, may evoke some critical comment from
members of the corporate bar, but its justification lies in the fact that the
lawyer's relationship with the personnel of the organization is one that
exists with them only in their official capacities. In a sense, the stockhold-
ers, directors, and officers are derivative clients of the lawyer, since they
have a relationship with the lawyer derived from their relationship to the
primary client-the organization. The obligations of the lawyer to these
various persons is first determined by the organizational law that deter-
mines the rights and duties of these persons, and then by general law. The
effect of Rule 1.13, then, is a limited one. It comes into play only when
the persons acting for the corporation do so in an unlawful manner that is
harmful to the corporation. The real issue is what to do about the unlaw-
ful conduct that is helpful to the corporation, or lawful conduct that is
harmful to the corporation.

ImI. THE ROLES OF THE LAWYER

If the nature of the client is an important factor in the implementation
of the rules of legal ethics, the role of the lawyer is even more significant,
for this factor determines the nature of a particular lawyer-client relation-
ship. The usual characterization of the lawyer-client relationship as one of
agency is too simplistic to be of much help to the lawyer in resolving diffi-
cult ethical issues, since he performs tasks for the client in roles other
than the traditional ones of adviser and advocate with different measures
of authority. Thus, the lawyer often acts as negotiator, intermediator be-
tween clients, legal evaluator or auditor to assess the client's legal posi-
tion by investigating the client's affairs, and even private legislator. One
of the most innovative aspects of the Model Rules is the identification and
treatment of these different functions.

Except for the lawyer as private legislator, which is subsumed under
the role of the lawyer as negotiator, the Model Rules treats each of these

77. Id. 1.13(c).
78. Id. 1.13(d).
79. Id. 1.13(e).
80. Id. 1.13(f).
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roles seriatim. In analyzing and relating them to each other, however, it
may be useful to recognize that functionally we are dealing with only
three fundamental roles. The roles of adviser and of advocate are suffi-
ciently distinct to be characterized as separate functions, but when the
lawyer acts as negotiator, intermediator, and legal evaluator, he is acting
as an agent who is an attorney in the old sense of the word, "One who is
put in place, stead, and turn of another to manage his matters of law."'
Thus, the three fundamental roles of the lawyer can be described as those
of adviser, advocate, and agent or attorney.

The distinction between them involves the problem of lawyer auton-
omy. Thus, as an adviser, the lawyer has a wholly autonomous role since
the client is not bound to act in accordance with the lawyer's advice. As
an advocate, the lawyer has a semi-autonomous role in relation to the
client, for he has duties to the tribunal as well as to the client and author-
ity, for example, to control the incidents of the trial. As an agent or attor-
ney, the lawyer has little autonomy since he must act at the client's direc-
tion, so long as the directions are lawful; unless, of course, the client
grants complete authority. Thus, in the role of agent or attorney, the law-
yer's actions most nearly comport with the concepts of agency, and the
lawyer's rights and duties are most closely correlated with those of the
client.

A. Adviser

The lawyer may, but seldom does, act in a pure advisory role, for the
advisory function is part of all his roles. Even so, the role of adviser is a
distinct one, because the lawyer's conduct in advising the client can al-
ways be isolated from his other functions in acting for the client. As advo-
cate, for example, the lawyer may not have a duty to inform the court of
the accused client's perjury, but he clearly cannot advise the client to
commit perjury.

Section 2 of the rules deals with the lawyer as adviser, and without so
stating, clearly contemplates that the lawyer in this role functions as an
independent contractor. Rule 2.1 requires that the lawyer exercise inde-
pendent and candid jugment, and Rule 2.2 authorizes him to refer to all
relevant considerations, unless the client wants the advice confined to
strictly legal considerations. In Rule 2.3, the lawyer is prohibited from
giving advice that may be used by the client to further an illegal course of
conduct that has a likelihood of inflicting serious harm on another, con-
trive false testimony, or make a legally wrongful misrepresentation. In ad-
dition, the lawyer is authorized to decline to give advice that might assist
the client in any conduct that would violate the law or that the lawyer

81. BLACK'S LAW DICTIONARY 164 (4th ed. 1968).
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considers unjust.82 Rule 2.4 imposes a duty to warn the client of the impli-
cations of a course of action that has a substantial likelihood of serious
legal consequences, unless the client has expressly or impliedly asked not
to receive that advice. Rule 2.5 specifically prohibits the lawyer from ad-
vising the client to destroy or to falsify evidence.

The rules thus make clear that in the role of adviser, the lawyer has a
measure of independence, and thus responsibility, that he may not have
in other roles. This, of course, is true irrespective of rules of legal ethics,
and because of this, the role of the lawyer as adviser may be the most
important.

B. Advocate

The relationship of the advocate to the client can be viewed as that of
an agent, but the agency is of a special kind, for the lawyer as an officer of
the legal system is an agent of the tribunal as well. The essential problem
is to define the allocation of the lawyer's respective duties in this dual
agency role. Generally, the allocation presents little problem, for one of
the unique aspects of this dual role is that in fulfilling his duties to the
client, the attorney fulfills his duties to the tribunal, because competent
representation of the client is in partial fulfillment of the tribunal's
responsibilities.

The principal duty of the lawyer to the tribunal is stated in Rule 3.7,
which provides that a lawyer must assist a tribunal in maintaining impar-
tiality and conducting the proceeding with decorum. Thus, the rule pro-
vides that a lawyer must not: 1) improperly seek to influence a judge,
juror, or other decision maker or communicate ex parte with those persons
except as permitted by law; 2) improperly seek to influence a witness; 3)
be abusive or obstreperous; or 4) refuse to comply with an obligation of
procedural law or an order of the tribunal, except for an open refusal
based on good faith belief that compliance is not legally required.

The duty to assist a tribunal in maintaining impartiality is a substan-
tive as well as a procedural duty, for it is a function of the tribunal to
render a decision based upon propositions that reflect the facts and law as
nearly as possible. Thus, Rules 3.1 through 3.6 state the substantive du-
ties of the lawyer in assisting the tribunal.

The major problem is that of candor, and Rule 3.1 imposes a duty to be
candid to the tribunal. The rule is likely to be one of the most widely
discussed provisions of the Model Rules since, unfortunately, the adver-
sary system has subverted the importance of honesty in resolving dis-
putes, largely, it seems, because lawyers tend to view the adversary trial
as a means of winning a case. In fact, of course, the adversary trial is a

82. Id. 2.3(b).
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means of presenting a case, with the responsibility on the litigants and
their lawyers to present the case in its best light. The responsibility for
presenting a case, however, does not include the right to present it in a
false light.

The duty of candor to the tribunal includes more than the presentation
of evidence and extends to all aspects of litigation. Thus, except in a
criminal case in which the lawyer acts to put the prosecutor to its proof,
Rule 3.1 prohibits a lawyer: 1) from filing a complaint, motion, or other
pleading unless the lawyer believes there is good grounds to support it;3

2) from making a knowing misrepresentation of fact;84 and 3) from offering
false evidence or, without suitable explanation, evidence that the lawyer
knows is substantially misleading. If the lawyer discovers that material
evidence he has presented is false, the lawyer has a duty to disclose the
fact and take suitable measures to rectify the consequences, even if doing
so requires the disclosure of a confidence of the client or the fact that the
client is implicated in the falsification." As to law, the lawyer is prohib-
ited from making an inaccurate or incomplete representation of legal au-
thority that is misleading87 or failing to disclose legal authority that prob-
ably would have a substantial effect on the determination of a material
issue.8"

Up to this point, the rules have simply declared the existing law of legal
ethics, but the rules go even further. Rule 3.1(d)(1) and (2) require a law-
yer to disclose an adverse fact when required by law or the Rules of Pro-
fessional Conduct, or when the disclosure is necessary to correct a misun-
derstanding resulting from a previous misrepresentation. An alternative
provision, not adopted by the Commission, but included for considera-
tion, is Rule 3.1(d)(3), which would require the lawyer to disclose an ad-
verse fact that "[wiould probably have a substantial effect on the deter-
mination of a material issue." In addition, a lawyer is authorized to
apprise another party of evidence favorable to that party, and also may
refuse to offer evidence which he reasonably believes is false. 8

A lawyer for a defendant in a criminal case is excepted from the opera-
tion of these rules and is not required to apprise the prosecutor of evi-
dence adverse to the accused; may not reveal facts if applicable law pro-
hibits that disclosure; and must offer evidence, regardless of his belief as
to its falsity, if the client demands and applicable law requires that the

83. Id. 3.1(a)(1).
84. Id. 3.1(a)(2).
85. Id. 3.1(a)(3).
86. Id. 3.1(b).
87. Id. 3.1(a)(4).
88. Id. 3.1(c).
89. Id. 3.1(e).
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lawyer comply with that demand." A prosecutor has the further duty of
disclosure stated in Rule 3.10.'

Rule 3.1, and particulary atlernative 3.1(d)(3), is less revolutionary
than it may appear, for it only requires that the lawyer represent a client
within the bounds of the law. By implication, the rule only states more
clearly the requirements of DR 7-102 of the code of Professional Responsi-
bility. Thus, even 3.1(d)(3), which requires the disclosure of an adverse
fact when disclosure "[wiould probably have a substantial effect on the
determination of a material issue," has its counterpart in the Code of Pro-
fessional Responsibility in DR 7-102(a)(2), under which a lawyer shall not
"[kinowingly advance a claim or defense that is unwarranted under ex-
isting law . .. .

The difference, of course, is that DR 7-102(a)(2) is subject to a narrower
interpretation than 3.1(b)(3), and so can be ignored with substantial con-
fidence that sanctions will not follow. The objection to the duty of candor
to the tribunal in 3.1, then, is likely to be more emotional than intellec-
tual. The traditions of the adversary system and the lawyer as advocate
reflect a psychology of gamesmanship that militates against a recognition
of the duty to be honest in litigation.

Another consideration is that the adversary system is changing-a
change best demonstrated by Rule 11 and the discovery rules of the Fed-
eral Rules of Civil Procedure. Rule 3.1 is, in fact, a recognition of the
changes that have, and are, occurring. Thus, attorneys are nearing the
point of recognizing that the essence of the adversary system is an oppor-
tunity to be heard and to present a claim, evidence, and argument to
support the claim. It does not necessarily entail the right to present a
spurious claim, false evidence, or irrelevant argument. Neither the rights
of a client nor the duties of a lawyer can properly extend so far.

Rule 3.2 is closely related to Rule 3.1. The notion of fairness, which is
dealt with only by implication in the Code of Professional Responsibility
is made an explicit duty in the Model Rules in recognition of the fact that
fairness, along with loyalty to the client, and candor to the tribunal, is
one of the three basic standards of the lawyer's conduct.

Fairness is a subjective concept, and one's notion of what is fair is often
a matter of perception of how the conduct affects him. Rule 3.2 attempts
to deal with this difficulty by recognizing that in law, fairness is essen-
tially a matter of compliance with procedural rules in terms of their letter
and spirit. Thus, after stating the duty of fairness and requiring a lawyer
to accord opposing counsel and client their procedural rights,92 the rule
prohibits the lawyer from improperly obstructing another's access to evi-

90. Id. 3.1(f)(1) - (3).
91. Id. 3.1(g).
92. Id. 3.2(a).
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dence, 3 disobeying an obligation under procedural law,94 referring to mat-
ters without a reasonable basis, 5 making a knowing misrepresentation of
fact or law," and communicating with a party represented by counsel,
except with consent or as authorized by law."

Rule 3.3 and Rule 3.4 are corollaries of both Rule 3.1 and 3.2, and serve
to reinforce the duties of candor and fairness. Rule 3.3(a) requires the law-
yer to make every effort consistent with legitimate interests of the client
to expedite litigation, but 3.3(b) precludes him from bringing or defending
a proceeding or asserting or controverting an issue, except when a lawyer
acting in good faith would conclude that there is a reasonable basis for
doing so. A lawyer for an accused, however, may defend his client so that
the prosecution is required to establish every element of a charge." Rule
3.4 extends the duty of fairness that is owed opposing counsel ansd other
parties to third parties generally, including witnesses, jurors, and persons
incidentally concerned with the proceedings." The rule prohibits a lawyer
from obtaining evidence in violation of a third person's legal rights1" or
using a procedure having no substantial purpose other than to embarrass,
delay, or burden a third person. 1 '

Rules 3.5 and 3.6 are further implementations of both the duty of can-
dor and fairness. Thus, in an ex parte proceeding, a lawyer cannot seek
greater relief than is legally justified to protect the interest of the client,0

and must inform the tribunal of all relevant information that should in
fairness be disclosed.0 3 Rule 3.6 also provides that a lawyer must refrain
from unfairly exploiting an unrepresented party's ignorance of the law or
procedures of the tribunal.

Closely related to these two rules is Rule 3.9, which prohibits a lawyer
from acting as an advocate, except pro se, in litigation in which the law-
yer's conduct is a material issue.'0' The prohibition is a traditional one
and usually is stated as a prohibition against the lawyer acting as advo-
cate and witness. The reasons are clear. The lawyer, acting as an advocate
in such a situation, other than when he is acting pro se; has an inherent
conflict of interest because the role of an advbcate is partisan persuasion,

93. Id. 3.2(b)(1).
94. Id. 3.2(b)(2).
95. Id. 3.2(b)(3).
96. Id. 3.2(b)(4).
97. Id. 3.2(b)(5).
98. Id. 3.3(c).
99. Id. 3.4(a).
100. Id. 3.4(b)(1).
101. Id. 3.4(b)(2).
102. Id. 3.5(a).
103. Id. 3.5(b).
104. Id. 3.9(a).
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while the role of a witness is to make a disinterested presentation of evi-
dence. The conflict does not occur when the testimony relates to an un-
contested issue, 105 and an exception is made when the issue is the nature
and value of legal services.'" Another exception is made when disqualifi-
cation would work a substantial hardship on the client. Since the objec-
tions do not apply if the lawyer is a witness when a member of his firm
acts as advocate, the rule only would disqualify him in accordance with
the general rule on conflicts of interest found in Rule 1.8.107

Rule 3.7 deals with the vexing problem of trial publicity. Because the
issue is so complex, the rule deals with the problem in laundry list fash-
ion, tracking the latest court decisions on the point.108

C. Agent or Attorney

Negotiator. The role of the lawyer as a negotiator is one that is given
special recognition in the Model Rules because it is both pervasive and
important. Thus, Rule 4.1 requires that the lawyer keep the client in-
formed of facts relevant to the matter' and take reasonable steps to in-
sure that it is the client's judgment rather than the lawyer's that deter-
mines whether an offer of settlement will be accepted." 0

Rule 4.2 requires a lawyer to be fair and courteous in dealing with other
participants"' and tracks the duties of candor to the tribunal. Thus, a
lawyer must not make a knowing misrepresentation of fact or law, or fail
to disclose known material facts, even if adverse, when disclosure is re-
quired by law or the Rules of Professional Conduct,"' or is necessary to
correct a manifest misapprehension of fact or law resulting from a previ-
ous representation made by the lawyer or client."' A lawyer cannot engage
in the pretense of negotiation for the purpose of delay or to burden an-
other party;"' illegally obstruct another party's rightful access to informa-
tion;" 5 or communicate directly with another party represented by coun-
sel, except with consent or as authorized by law."'

In Rule 4.3 a lawyer is prohibited from concluding, or assisting the cli-
ent in concluding, an agreement that the lawyer knows is illegal, contains

105. Id. 3.9(a)(1).
106. Id. 3.9(a)(2).
107. Id. 3.9(b).
108. Id. 3.7.
109. Id. 4.1(a).
110. Id. 4.1(b).
111. Id. 4.2(a).
112. Id. 4.2(b)(1).
113. Id. 4.2(b)(2).
114. Id. 4.2(c)(1).
115. Id. 4.2(c)(2).
116. Id. 4.2(c)(3).
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legally prohibited terms, is unconscionable as a matter of law, or works a
fraud. Thus, Rule 4.3 subsumes the role of the lawyer as private legislator.
This point must be emphasized since there are many situations in which
the lawyer drafts a document without negotiation, as in the case of a will
or an adhesion contract.

Intermediary. Section 5 of the Model Rules gives recognition to a role
the lawyer has long performed-that of intermediary between clients.
Sometimes this has been in technical violation of the prohibition against
conflicts of interest, and so the rule legitimates a salutary practice. Rule
5.1 provides the conditions for acting as intermediary. The possibility of
adjusting the clients' interests must be strong,"7 each client must be able
to make an informed decision on the matter, and there must be little like-
lihood that the clients will be prejudiced significantly if the intermedia-
tion is unsuccessful."' The lawyer must be able to act impartially and
without improper effect on other services he is performing for any of the
clients,"' and must fully explain the implications of the common repre-
sentation and the risks involved, and must obtain each client's consent.'1°

While acting as intermediary, the attorney is to keep each client fully
informed."'

The lawyer acting as intermediary thus has a duty of loyalty to all the
clients, and in consequence, one client has no right to the lawyer's com-
plete fidelity to the exclusion of the other clients. But the quid pro quo is
worth the price, for it is obvious that intermediation is proper only when
there is a sufficiently large ground of common interest to make it worth-
while. Rule 5.2 provides a safeguard since it requires the lawyer to with-
draw if any of the clients so requests or it becomes apparent that a mutu-
ally advantageous adjustment of interests cannot be made.

Legal Evaluator. The lawyer's role as legal evaluator is a developing
one and falls into two categories: an evaluation for the client and an inde-
pendent evaluation for third parties. The main issue is confidentiality.
Thus, Rule 6.1 deals with the evaluation the client seeks for his own pur-
poses and states that the results are to be disclosed to others only at the
direction of the client. Rule 6.2 deals with independent evaluation and
provides that a lawyer may make such an evaluation only if it is compati-
bit with other aspects of the lawyer's relationship with the client,'2 the
terms are clearly described,' 23 the client agrees to the disclosure,"' and

117. Id. 5.1(a)(1).
118. Id. 5.1(a)(2).
119. Id. 5.1(a)(3).
120. Id. 5.1(a)(4).

121. Id. 5.1(b).
122. Id. 6.2(a)(1).
123. Id. 6.2(a)(2).
124. Id. 6.2(a)(3).
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after being adequately informed, the client requests the lawyer to make
the evaluation.'25 In reporting the evaluation, the lawyer has to indicate
limitations on the scope of the inquiry.' 2 If, after a lawyer has begun an
independent evaluation, the client refuses to comply with its terms, the
lawyer must give the third party the fullest report possible under the
circumstances.' 27 Except for required disclosure, information relating to an
independent evaluation is confidential.'2 8

Rule 6.3 requires that a lawyer respond to a financial auditor's request
in accordance with recognized procedures in the legal profession, unless
the client consents to another procedure upon adequate disclosure.

IV. THE LEGAL PROCESS

Legal ethical problems have several dimensions. One dimension is de-
termined by general rules of law which define the rights and duties of the
client; another dimension is determined by the nature of the client, since
the rights and duties of clients vary under the general law. Still another is
the role of the lawyer, which determines his duties for a particular client.
Finally, there is the dimension which is determined by the legal process
involved and which provides the context for resolving the client's prob-
lem. Each of these dimensions provides a different perspective from which
to view issues of legal ethics, and one's perspective is perhaps the major
factor in determining the solution to a given problem.

The most subtle of these dimensions is that of the legal process. The
three major legal processes with which the lawyer is most concerned-the
administrative, the judicial, and the private legal process-did not de-
velop without reason. Each has its own purposes and fulfills a different
function, a factor which suggests that the rights and duties of persons
using the processes vary accordingly. The administrative process, for ex-
ample, is a loosely structured, duty-oriented process to administer law for
the benefit and protection of the public. The judicial process is a highly
structured, rights-oriented process to provide persons with an institutional
setting to resolve their disputes. The private legal process is an unstruc-
tured process that enables citizens to make their own law, resolve their
own disputes, and give order to their private affairs without governmental
intervention.

Despite the subtleties, the legal process may be the most important di-
mension of legal ethical problems, for it provides the context and thus,
the overall perspective. The point is best demonstrated, perhaps, by the

125. Id. 6.2(a)(4).
126. Id. 6.2(b).
127. Id. 6.2(c).
128. Id. 6.2(d).
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fact that rules of legal ethics have traditionally been developed for, and
shaped by, the judicial process, with little or no reference to the adminis-
trative, legislative, or private legal processes. The judicial context, an ad-
versary one, provides the lawyer with an overriding duty of loyalty to the
client that can be used to justify almost any action, ethical or not, to aid
the client.

The perspective engendered by the judicial process tended to blur the
differences between it and the other processes. Thus, the ultimate point,
that the rights and dhties of the client, both procedural and substantive,
may vary with the legal process involved, was lost. This has occurred de-
spite the distinctions made between even the civil judicial and the crimi-
nal judicial process with rules of procedure.

As legal ethical problems become more complex and the lawyer's duties
more sharply defined, the relevance of the legal process to the resolution
of those problems will become increasingly apparent, even as it already is
in the criminal judicial process. For in that process, the lawyer's duty of
candor to the tribunal is modified, and, of course, it is modified in terms
of the accused client's rights and duties.

The Model Rules of Professional Conduct reflect the increasing rele-
vance of the legal process in the resolution of ethical issues, but perhaps
not as clearly as it could. This is partly because the legal processes all
involve procedures of other processes and partly because the law of legal
ethics on this point is in the developmental stage. The first point indi-
cates that in dealing with the legal processes, one should do so in func-
tional rather than nominal terms. Procedures that are denominated judi-
cial may in fact be administrative and vice versa. Consider, for example,
the probate of wills and workers' compensation hearings. The following
analysis of the relevance of the legal processes is made to enable the law-
yer better to evaluate the provisions related to the second point, and to
gain a better understanding of the law of legal ethics as it develops.

A. The Administrative and Legislative Processes

Rule 3.12 is the principal rule related to the administrative and legisla-
tive processes. The rule provides that in representing a client before an
administrative or legislative tribunal in a proceeding other than an adju-
dication, a lawyer must deal fairly with all parties thereto",9 and in that
proceeding must identify the client, unless the identity is privileged.1'0
The lawyer must conform to the requirements of Rule 3.1, which deals
with candor to the tribunal and Rule 3.4 which involves respect for the

129. Id. 3.12(a).
130. Id. 3.12(b)(1).
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interests of others.13
1

The rule is more important than its simple injunctions indicate, for it is
based on the importance of context in dealing with ethical issues, .and its
successful implementation will require the lawyer to appreciate this fact.
Therefore, its injunction that the lawyer comply with Rule 3.1 raises the

question whether the duty of candor to the court and the administrative
agency actually should be measured by the same standards. The provision
of Rule 3.1 that creates the issue is the alternative, unadopted provision
found in Rule 3.1(d)(3), which provides that, "[a] lawyer shall disclose a
fact known to the lawyer, even if the fact is adverse, when disclosure: . . .
(3) Would probably have a substantial effect on the determination of a
material issue."

The provision clearly seems appropriate for the administrative tribunal,
but its appropriateness for the court raises some questions. There is a sub-
tlety here that may have been overlooked in treating all three tribunals
the same. The principal difference between the court and the administra-
tive agency, for example, can be seen in the concept of reliance. In court,
each side offers propositions of fact, that is, evidence by means of wit-
nesses, all of which will be used together in determining the conclusion.
There is no reliance on one or a few of the propositions of fact and no
direct reliance on the lawyer. In a nonadversary administrative proceed-
ing, the lawyer offers propositions of fact as proof, that is, for the truth of
the matter asserted therein and for the administrator to rely on in reach-
ing his conclusion. The administrator, then, relies on the representations
of the lawyer in a way that the trier of fact does not. The provisions of
Rule 3.1, without the alternative of 3.1(d)(3), would seem to be sufficient
for the structured adversary proceeding of the trial; but this is not neces-
sarily true of the nonadjudicative proceeding. There, Rule 3.1(d)(3) would
be more appropriately placed under Rule 3.12, where it would be an effec-
tive aid to lawyers who are dealing with the difficult problem of candor in
the administrative process.

Rule 3.12 should be read in conjunction with Rule 3.5 and Rule 3.6.
These two rules are examples of how proceedings in the various legal
processes are similar in form but different in purpose. It is likely that this
situation occurs in the administrative and legislative processes, but it also
occurs in the judicial process, for example, when application is made for a
temporary restraining order or a default judgment. The point, of course, is
that the rules apply whenever appropriate, whether in court seeking a de-
fault judgment or before an administrative agency seeking a permit or
license.

131. Id. 3.12(b)(2).
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B. The Judicial Process

As suggested above, Rules 3.5 and 3.6 apply in the judicial as well as
the administrative and legislative processes, for they are rules of context.
The most important rules relevant to the judicial process alone are Rule
3.10 and Rule 3.11.

Both rules ostensibly are exceptions to the rules governing the role of
the lawyer as advocate because in this context, the roles are special ones.
In fact; they can be viewed more usefully as'rules related to the legal
process involved, in this instance the criminal judicial process; for it is
this context that determines the rights of a criminal defendant and gives
rise to the rules.

Thus, Rule 3.10 requires the prosecutor to refrain from prosecuting a
charge that he knows is not supported by probable cause' 3 and to advise
the defendant of the right to counsel and provide assistance in obtaining
counsel.1u He also must not induce an unrepresented defendant to surren-
der important procedural rights,34 discourage a person from giving rele-
vant information to the defense,'" and in connection with sentencing, fail
to disclose to the defense and to the court all relevant unprivileged infor-
mation known to the prosecutor.' m

In Rule 3.11, the defense counsel in a criminal case is prohibited from
charging a contingent fee'37 or agreeing to represent a person who is pro-
posing to commit a crime, except as a good faith effort to determine the
validity, scope, meaning, or application of the law. 38 In addition, he can-
not accept payment of fees by one person for the defense of another, ex-
cept with the consent of the accused after adequate disclosure, 31 or act in
a case in which the lawyer's partner or associate is or has been the
prosecutor."0

The rules relating to the special responsibilities of the defense counsel
are minimal, but there is a reason for this. The criminal judicial process
poses special problems in our jurisprudence, primarily because of the con-
stitutional rights of an accused. Rules of legal ethics cannot override the
general law, much less constitutional rights, and care must be taken not
to attempt to establish rules of ethics which are inconsistent with these
rights. This explains the many exceptions in the rules for the lawyer rep-

132. Id. 3.10(a).
133. Id. 3.10(b).
134. Id. 3.10(c).
135. Id. 3.10(e).
136. Id. 3.10(d).
137. Id. 3.11(d).
138. Id. 3.11(a).
139. Id. 3.11(c).
140. Id. 3.11(b).
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resenting an accused. The larger issue of whether the constitutional rights
of an accused include the right not to be bound by rules of law applicable
to civil litigants is one which courts have yet to resolve completely.

C. The Private Legal Process

The private legal process may well be the most important of the legal
processes and surely has been the most neglected by the law of legal eth-
ics. One does not have to search far to find the reasons. The administra-
tive, judicial, and legislative processes are structured public processes
with clearly defined institutions - the agency, the court, and the legisla-
ture - and a clearly defined role for the lawyer-that of advocate. By
comparison, the private legal process is amorphous, ill-defined, and all
encompassing because it contains all the functions of the public legal
processes, from private administration of law in the offering of securities,
through private dispute settlement in the form of arbitration, to private
legislation in the form of contracts.

The private legal process, then, has no recognized procedure to give it
structure and to define its purposes, as have the public legal processes.
The point is more important psychologically than legally, for it is the
structured nature of the legal processes that gives meaning to the status of
the lawyer. As an officer of the court, for example, the lawyer perceives
the basis for his status and thus has reason to act accordingly. This is one
reason, it seems, why codes of legal ethics have traditionally concentrated
on the lawyer as advocate in the judicial process. One can search the Ca-
nons of Professional Ethics and the Code of Professional Responsibility in
vain for a rule applicable to the lawyer's work in the private legal process,
other than by inference.

Perception is a vital element in determining the course of one's con-
duct, and the lawyer who does not perceive that the law of ethics applies
in the law office as well as the courtroom will not find these rules to be an
effective guide. He may know that this law applies, but knowing some-
thing in the abstract is different from realizing it and acting accordingly,
especially when there are no rules supporting the knowledge. The effect,
of course, is to make the representation of the client within the bounds of
the law a more problematical proposition for the lawyer in the office than
in the courtroom.

The most significant contribution of the Model Rules may well be that
they do move the law of legal ethics forward in providing structure for the
private legal process. This is done in two ways. The first is through the
delineation and definition of the roles of the lawyer as adviser, negotiator,
intermediary, and legal evaluator or auditor, for these are all roles that
occur primarily in the private legal process. They define the functions of
the lawyer in that process and provide guidelines for the duties and re-
sponsibilities of the lawyer in the private legal process-something that
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was not done in the earlier codes. Their essential value is not that they
require candor and fairness outside the agency or courtroom, but that
they provide a structure for the private legal process. By so doing, they
extend the lawyer's status beyond that of an officer of the court to that of
an officer of the legal system.

The second way in which the Model Rules provide structure is by recog-
nizing that the law office is the institution of the private legal process in
much the same way that the agency, court, and legislature are the institu-
tions of the public legal processes. This recognition is by implication,
rather than directly, through statements of the responsibilities of lawyers
to others within their law firm. Thus, Rule 7.2 makes clear that a lawyer
with supervisory authority over another lawyer has a responsibility to
make a reasonable effort to see that the conduct of the lawyer under su-
pervision conforms to rules of professional conduct."' A lawyer is chargea-
ble with another attorney's violation of the Rules of Professional Conduct
if he ratifies the conduct,"' or has supervisory responsibility with knowl-
edge of that conduct in time to avoid or mitigate the consequences and
fails to take action.I The converse of Rule 7.2 is Rule 7.3, which makes
clear that a subordinate attorney is bound by the Rules of Professional
Conduct even if the conduct was ordered by a supervisor.'14 A subordinate
lawyer, however, does not violate the Rules of Professional Conduct if he
acts in accordance with a supervisory lawyer's resolution of a reasonably
arguable question of professional duty.1' In addition, Rule 7.4 requires the
supervision of nonlawyer assistants to assure that they conduct them-
selves in a manner compatible with the professional obligations of a
lawyer.

The law office is functionally a private administrative agency in which
attorneys administer law on behalf of individual clients, and Rule 7.5 is
directed to the professional independence of the law firm. The rule pro-
vides that a lawyer cannot practice with a firm in which an interest is
owned or a managerial authority is exercised by a lawyer acting in a ca-
pacity other than that of rendering legal services, unless the services can
be rendered in conformity with the Rules of Professional Conduct. The
rule specifically provides that the terms of the relationship must expressly
provide that there is to be no interference with the independence of pro-
fessional judgment or with the client-lawyer relationship."4 In addition,
the confidences of the client must be protected,"' the arrangement cannot

141. Id. 7.2(a).
142. Id. 7.2(b)(1).
143. Id. 7.2(b)(2).
144. Id. 7.3(a).
145. Id. 7.3(b).
146. Id. 7.5(a).
147. Id. 7.5(b).
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involve prohibited advertising or solicitation,"' and the arrangement must
not result in charging a client an unreasonable fee."'

The function of the law office is to individualize the law for the client as
it relates to that client. The function is not to promote the general wel-
fare, but it does in fact serve the general welfare by serving clients within
the limits of the law. Thus, it is important that the lawyer recognize that
his status as a lawyer is as important in the law office as it is in the court-
room and perhaps more so. The Model Rules contribute to this recogni-
tion by defining and delineating the roles of the lawyer in the private legal
process, requiring the members of the firm to act responsibly in their rela-
tionships with each other even as they act to represent their clients, and
insuring the independence of the .law firm.

V. THE PUBLIc RESPONSIBILITIES OF A PROFESSION

A lawyer has public as well as private responsibilities, which are de-
rived from his status as a lawyer. Thus, the lawyer has a duty to render
public service without payment, insure the accessibility of lawyers to the
public, and act to maintain the integrity of the legal profession. These
topics are the subjects of Part B of the Model Rules, which are entitled
The Responsibilities of a Public Profession.

Rule 8.1 may well prove to be the most controversial of the rules since it
requires the lawyer to render unpaid legal services and make an annual
report concerning those services to the appropriate regulatory authority.
The rule provides that the lawyer may discharge this responsibility by
participation in activities for improving the law, the legal system, or the
legal profession, or by providing professional service to persons of limited
means or to public service groups or organizations.

Few lawyers doubt that they should render public service pro bono, but
many will probably doubt the wisdom of compelling the lawyer to do so.
The issue is one of policy, in which emotion is likely to be a large factor,
but there may be some merit in pointing out that the self-imposed duty to
render such services is a small price to pay for the monopoly on the ad-
ministration of law which attorneys enjoy.

Rule 8.2 is directed to the problem of conflict of interest that may arise
because of pro bono service. Obviously, a lawyer has a duty to avoid im-
proper conflicts of interest in doing pro bono work, and Rule 8.2(a) so
provides. But special problems may arise when a lawyer serves as a direc-
tor, officer, or member of a legal services organization. Rule 8.2(b) pro-
vides that a lawyer may so serve, even though the organization may pro-
vide services to persons having interests adverse to those of the lawyer's

148. Id. 7.5(c).
149. Id. 7.5(d).
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client, if: 1) The organization assures the independence of its legal staff;5 0

2) The lawyer takes no part in any decision by the organization that could
adversely affect the interest of the client being served or the independence
of the professional judgment of a lawyer representing such client;'" and 3)
There is no conflict of interest involving the lawyer's own client.5

Rule 8.2(c) is directed to the matter of law reform and provides that a
lawyer may serve as a director, member, or officer of an organization in-
volved in reform of the law, even though the reform may affect the inter-
ests of a client, if: 1) That fact is disclosed in the course of deliberations
on the matter;5 3 2) The lawyer complies with the rules on conflict of inter-
est when the client could be adversely affected; 5" and 3) The lawyer takes
no part in any decision that could result in a direct material benefit or
detriment to the client. 55

Section 9 of the Model Rules deals with lawyer advertising and devotes
five rules to this sometimes controversial topic. Contrary to common opin-
ion, prohibitions against lawyer advertising have not existed from time
immemorial in this country. Rule 16 of the Alabama Code of Ethics,
adopted in 1887, provided, "Newspaper advertisements, circulars and
business cards, tending professional services to the general public, are
proper; but special solicitation of particular individuals to become clients
ought to be avoided ... ."I" The Canons of Professional Ethics of 1908
took a different view in Canon 27, which was amended five times, in
1937, 1940, 1942, 1943, and 1951.11 Also, of course, the prohibitions
against lawyer advertising were carried over in the Code of Professional
Responsibility until the Supreme Court in Bates & O'Steen v. State Bar
of Arizona," made advertising legitimate.

The matter of lawyer advertising does not involve the right of the law-
yer to speak so much as the right of the public to be informed. Notwith-
standing the objections that many lawyers have to advertising, the prob-
lem of access to lawyers can be a real one for the layman, and information
of the availability of lawyers can be a valuable public service. The Model
Rules reflect this idea and seek to guard against the major evil of advertis-
ing-hucksterism. Rule 9.1 enjoins the lawyer from making any false,
fraudulent, or misleading statement about his services to a client or pro-

150. Id. 8.2(b)(1).
151. Id. 8.2(b)(2).
152. Id. 8.2(b)(3).
153. Id. 8.2(c)(1).
154. Id. 8.2(c)(2).
155. Id. 8.2(c)(3).
156. ALABAmA CODE OF ETHics rule 16 (1887), reprinted in H. DRINKEi, LEGAL ETics 356

app. (1953).
157. H. DRINKER, LEGAL ETHics 316 n.6 (1953).
158. 433 U.S. 350 (1977).
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spective client. The rule goes on to state that a statement is false, fraudu-
lent, or misleading if it: 1) contains a material misrepresentation of fact
or law or omits a fact necessary to make the statement as a whole not
misleading;'59 2) is likely to create an unjustified expectation, or states or
implies that the lawyer can achieve results by legally improper means; 60

or 3) compares the quality of the lawyer's services with those of other law-
yers unless the comparison can be factually substantiated.''

Rule 9.2 permits advertising through public communications media,16

but requires that a copy or record of the advertisement be kept for one
year after its dissemination.6 3 In addition, the rule prohibits a lawyer
from giving anything of value to a person for recommending the lawyer's
services, except as payment for advertising.'

Rule 9.3 prohibits a lawyer from initiating contact with a prospective
client if that person, by reason of physical, emotional, or mental condi-
tion, could not exercise reasonable judgment in employing a lawyer; the
person has made known a desire not to receive communications; or the
solicitation involves coercion, duress, or harassment."'

Subject to these limitations, a lawyer may initiate contact with a pro-
spective client: 1) if the person is a close friend or relative; 2) by letter
concerning a specific event if the letter is followed up only upon positive
response by the addressee; or 3) under the auspices of a publicly or chari-
tably supported legal services organization or other bona fide organization
whose purposes include but are not limited to providing or recommending
legal services.' In addition, a lawyer cannot give anything of value to
another person to initiate contact on behalf of the lawyer. '

Rule 9.4 permits a lawyer to communicate information about specified
areas of practice, but he may indicate that he is certified or designated as
a specialist only if he is admitted to practice before the United States
Patent Office, or in accordance with provisions on designation or speciali-
zation of the particular state in which he or she practices.

Rule 9.5 prohibits the use of a firm name or other professional designa-
tion that violates Rule 9.2. A lawyer may use a trade name in private
practice so long as it does not imply a connection with a government
agency or charitably supported legal services organization.' 8 A firm prac-

159. ABA MODEL RuLEs OF PROFESSIONAL CONDUCT rule 9.1(a) (1980).
160. Id. 9.1(b).
161. Id. 9.1(c).
162. Id. 9.2(a).
163. Id. 9.2(b).
164. Id. 9.2(c).
165. Id. 9.3(a)(1) - (3).
166. Id. 9.3(b)(1) - (3).
167. Id. 9.3(c).
168. Id. 9.5(a).
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ticing in more than one jurisdiction may use the same name in each juris-
diction. The name of a lawyer holding public office must not be used in
the name of a firm for any significant period during which the lawyer is
not actively and regularly practicing with the firm.'69

Section 10 of the Model Rules deals with the problem of maintaining
the integrity of the profession. Ultimately, the integrity of the profession
is determined by the integrity of individual lawyers, and the duty must be
viewed as one that imposes individual responsibilities. Rule 10.1 recog-
nizes this point by requiring that applicants for admission to the bar and
lawyers connected with bar admission and disciplinary matters not make
a misrepresentation of fact " or fail to disclose a fact necessary to correct
a misapprehension.' Rule 10.2 prohibits a lawyer from making a false
statement concerning the qualifications of a judge or other adjudicatory
officer or candidate for either election or appointment to a judicial of-
fice.' The rule also provides that a lawyer who is a candidate for judicial
office must comply with the applicable provisions of the Code of Judicial
Conduct."'

Rule 10.3 is one which few will question in theory, but which many may
find difficult to implement. It requires a lawyer having information indi-
cating that another lawyer has committed a substantial violation of the
Rules of Professional Conduct to report the information to the appropriate
disciplinary authority. The duty is onerous, but necessary if the legal pro-
fession is to continue to be self-regulating in a meaningful way.

The final rule, Rule 10.4 defines professional misconduct for the lawyer.
It is professional misconduct for a lawyer to violate the Rules of Profes-
sional Conduct;'' commit a crime or other deliberately wrongful act that
reflects on the lawyer's fitness to practice law;' state or imply an ability
to influence improperly a government agency or official;'7" practice law in
a jurisdiction in violation of the regulations of the legal profession in that
jurisdiction; "7 or aid a person who is not a member of the bar in the per-
formance of an activity that constitutes the practice of law. 7"

169. Id. 9.5(b).

170. Id. 10.1(a).

171. Id. 10.1(b).

172. Id. 10.2(a).

173. Id. 10.2(b).

174. Id. l.4(a).

175. Id. 10.4(b).

176. Id. 10.4(c).

177. Id. 10.4(d).

178. Id. 10.4(e).

[Vol. 31



19801 MODEL RULES OF PROFESSIONAL CONDUCT 679

The Model Rules of Professional Conduct are a significant accomplish-
ment in the law of legal ethics. Their major contribution is not that they
create new law, but that, perhaps with a little nudge here and a slight
shove there, they restate the law as it exists in a form that is more readily
accessible and more intelligible to lawyers than rules dispersed throuh-
out the reports. The new document will not be accepted without some
dissent and, perhaps, some controversy. Lawyers have seldom been reluc-
tant to make their opinions known and have even been known to disagree
as to the wisdom of laws passed by the legislature and decisions pro-
nounced by the Supreme Court. Some lawyers will say that the Rules go
too far, some that they do not go far enough.

In evaluating the draft of the proposed Rules, then, the one effort that
should be made is to acquire and maintain a proper perspective. One can
argue that the Rules lack perfection without rejecting them, and there are
two points to keep in mind. First, the Rules, if adopted, will probably
have little impact on the individual lawyer. If they do, they will do so
because the lawyer has been doing things he should not, or failing to do
things he should have been doing. If this were not so, the system of law
administration in this country would have broken down long ago. For the
fact is that most lawyers are ethical, and the legal profession, for all its
faults, is without much doubt the most ethical profession in the country.
At least it is the profession most concerned with the ethical conduct of its
members, as the Model Rules of Professional Conduct and its predeces-
sors demonstrate.

The second point is that the Model Rules reflect what most lawyers
would want to do in the situations to which they are directed; but there is
a psychological problem here. It is natural to resent a rule prescribing
one's conduct, for a rule of conduct, no matter how good, is a restriction
on one's freedom of action. Even if the lawyer, for example, would reveal
information which is detrimental to the client in order to prevent death or
serious bodily harm to another person, he may resent the rule as interfer-
ing with his independence of judgment. Individuals, and lawyers most of
all, prefer to make their decision unencumbered by restricted rules. The
underlying concern of the lawyer, however, may be for that unique situa-
tion which justifiably calls for a deviation from the rule in order to protect
the legitimate interests of the client.

The problem here is primarily one of perception. If one perceives the
rules of legal ethics as rigid mandates, the problem is real; if one perceives
them as providing a framework for reasoned decision, the problem be-
comes illusory. Herein lies the real value of the Model Rules. They do in
fact provide the lawyer with a framework for reasoned decision. For the
Rules provide flexibility for the lawyer by making distinctions based on
the nature of the client, defining the roles of the lawyer, and to a lesser
extent, recognizing the relevance of the legal process to the resolution of
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ethical issues.
Still, the Rules do mandate duties that the lawyer must fulfill, unpleas-

ant as they may be, such as being candid with the tribunal at the expense
of the client. Such duties, however, are not new. They have long been a
part of the traditions of the legal profession, although they have been, as
Hamlet would say, more often honored in the breach than the observance.
One reason for this, it seems, is that in the past, lawyers have failed to
appreciate the dual nature of their relationship with clients-that the re-
lationship is based on status as well as contract. The point is one the
Model Rules make clear, without articulating it, by recognizing the law-
yer's right to decline to pursue objectives or to use means that he consid-
ers repugnant or imprudent, to decline representation for similar reasons,
to decline to render advice that will be used by the client to further an
illegal course of conduct, and so forth.

The ultimate point is that the lawyer is a person of enormous power in
our society, and power has its price. In the case of the lawyer, the price is
a responsibility to represent the client within the limits of the law as de-
termined by the client's rights and duties, rather than in preference to the
client's unlawful wishes. It is a small price to pay for so large a reward.
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