
Municipal Display of Religious Symbol
Enjoined in California

In Fox v. City of Los Angeles,I the California Supreme Court agreed with
the trial court that the City of Los Angeles should be enjoined from dis-
playing a lighted, single-barred cross "by any means whatsoever, includ-
ing, but not limited to, displaying through selective illumination of lamps
or the arrangement of window blinds."'

Relying on Abington School District v. Schempp, the court held that
governments must commit themselves to a position of neutrality whenever
the state and religion become associated. The mandate of neutrality from
Schempp was interpreted to mean that in California, promoting the spirit-
ual content of objects benefits religion, and however impartial, is constitu-
tionally impermissible.' Under California's constitution, which proscribes
all laws respecting an establishment of religion and which guarantees free
exercise of religion without preference or discrimination, preference is for-
bidden even when there is no discrimination.5 As the court noted, current
interpretations of the United States Constitution are not that comprehen-
sive.'

On December 23, 1975, plaintiff Fox initiated a taxpayer's suit seeking
to enjoin the city and its Board of Public Works from practicing a seasonal
custom of illuminating city hall windows in the configuration of a cross.
The practice had persisted for thirty years, without discussion or com-
plaint, as the council had routinely adopted resolutions at Christmas and
Easter authorizing a temporary decoration in keeping with the holidays
symbolizing the "spirit of peace and good fellowship toward all mankind
on an inter-faith basis."7 The council did not confine its practice of dis-
playing symbols to religious groups such as the Eastern Orthodox
Church, which had requested a special display of its cross for Greek
Orthodox Easter.,' Secular organizations, including the Heart Fund and
the Easter Seal Society, were also permitted to exhibit their symbols on

1. 22 Cal. 3d 792, 587 P.2d 663, 150 Cal. Rptr. 867 (1978). In a five to two decision, Chief
Justice Bird submitted a concurring opinion, while Justice Richardson and Justice Clark filed
vigorous dissents.

2. Id. at 664, 150 Cal. Rptr. at 868.
3. 374 U.S. 203 (1963).
4. 587 P.2d at 666, 150 Cal. Rptr. at 870.
5. CAL. CONST. art. I, § 4, states in part: "Free exercise and enjoyment of religion without

discrimination or preference are guaranteed. . . . The Legislature shall make no law respect-
ing an establishment of religion."

6. 587 P.2d at 665, 150 Cal. Rptr. at 869.
7. Id. at 664, 150 Cal. Rptr. at 868.
8. Id. The request was made because the Greek Orthodox faith celebrates its Easter on a

date different from that of other Christian sects.
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a temporary basis, presumably during significant occasions such as fund
drives.,

The basis of the taxpayer's complaint was a violation of her rights as
protected by article I, section 4, of the California Constitution and the
establishment clause of the first amendment to the United States Consti-
tution, neither of which permits state action respecting the establishment
of religion."' The Superior Court of Los Angeles issued the desired prelimi-
nary injunction on the grounds that the challenged activity was constitu-
tionally defective, irreparable harm would result, and the plaintiff proba-
bly would prevail at a trial on the merits." Adopting as its standard of
review the tripartite test announced in Lemon v. Kurtzman,'" the superior
court found a failure of each prong of the test - an impermissible purpose,
impact, and involvement. The purpose of the display was said to be reli-
gious because of the nature of the symbol; the effect, though minor, pro-
moted religion since non-believers were relegated to the status of outsiders;
and the city's entanglement with religion was excessive, because some
discussion, however limited, was necessary to adopt the resolutions and to
authorize expenditures.'3

Identical principles were followed by the California Court of Appeal,'4

but with divergent results. In reversing the superior court, the appellate
court found no support in the record for the conclusion that religion was
significantly promoted, for the reason that no complaints about the prac-
tice had surfaced for approximately thirty years. Although the appellate
court conceded that longevity of custom does not assure constitutionality,
the silence of the Los Angeles populace led the court to conclude that any
benefits conferred on a sectarian institution were remote and inconsequen-
tial. No threat of state indoctrination or religious interference was appar-
ent. Nor was there involvement in the day-to-day political and financial
decisions of a sectarian group. Only a benevolent gesture of acknowledge-

9. Fox v. City of Los Angeles, 70 Cal. App. 3d 914, 139 Cal. Rptr. 180 (1977).
10. See note 5 supra; U.S. CONST. amend. I, which states in part: "Congress shall make

no law respecting an establishment of religion."
11. 70 Cal. App. 3d 914, 139 Cal. Rptr. 180.
12. 403 U.S. 602 (1971). Both the superior court and the court of appeals applied a

generally accepted mode of analysis for establishment clause questions to determine whether
government has impermissibly involved itself in matters of religion. The standard of review,
known as the tripartite test, was reaffirmed in Wolman v. Walter, 433 U.S. 229 (1977). To
pass constitutional scrutiny, a challenged government activity must have a secular purpose
(Epperson v. Arkansas, 393 U.S. 97, (1968)); a primary effect that neither advances nor
inhibits religion (Abington School Dist. v. Schempp, 374 U.S. 203, (1963)); and must not
foster an excessive government entanglement with religion (Walz v. Tax Commission, 397
U.S. 664, 1970). Lemon v. Kurtzman, 403 U.S. 602 (1971), further refined the "excessive
entanglement test" by noting the dangers of political division along religious lines, especially
regarding aid to sectarian education. See also Meek v. Pittinger, 421 U.S. 349 (1975), Com-
mittee for Public Education v. Nquist, 413 U.S. 756 (1973), Roemer v. Maryland Public
Works Bd., 426 U.S. 736 (1976).

13. 70 Cal. App. 3d 914, 139 Cal. Rptr. 180 (1977).
14. Id.
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ment was apparent.
The California Supreme Court vacated the opinion of the appellate

court, remanded the case for further proceedings, and affirmed the deci-
sion of the superior court.'5 While ostensibly rejecting the tripartite test
adhered to below, the supreme court nonetheless analyzed the purpose and
effect of the city hall's cross in order to reach a decision under the Califor-
nia Constitution. Although the court announced an intention to interpret
its state constitution, which guarantees rights not dependent on the United
States Constitution,6 the end result was an indirect application of princi-
ples from a constitutional analysis of the first amendment. Thus the court
concluded that because the cross is a uniquely Christian symbol, its use
in a display was necessarily based on a religious rather than secular
purpose, despite what the court labeled as "self-serving" recitals by the
city council that its intention was to participate in the secular aspects of
the Christmas and Easter holidays.'7 In so holding, the court discounted
the explicitly stated goal of city council and subjected its assertions to
strict scrutiny, without explaining why this stringent analysis was trig-
gered.

The key question is what impact does Fox have on the development of
law in the area of constitutional challenges, under both the federal estab-
lishment clause and equivalent state provisions, to the erection, mainte-
nance, or display of religious symbols or structures. The answer emerges
from evaluating Fox's interpretation of the mandate of neutrality laid
down in Schempp I and in comparing the California decision with those
in other jurisdictions.

The doctrine of government neutrality toward religion first appeared in
Everson v. Board of Education,"9 where a New Jersey funded scheme to
reimburse the parents of parochial and private school children for busing
expenses was held not to offend the establishment clause of the first
amendment. The Court admitted that indirect benefits to religions, ex-
tended as a neutral exercise of police power, did not infringe upon the wall
between church and state, because the state has a strong interest in safely
transporting children to school, whatever their religious beliefs. In other
words, the first amendment "requires the state to be neutral in its relations
with groups of religious believers and non-believers; it does not require the
state to be their adversary. State power is not more to be used so as to
handicap religions, than it is to favor them."20

In Zorach v. Clauson,2 ' the Court, in validating a New York program
/

15. 587 P:2d 663, 150 Cal. Rptr. 867 (1978).
16. See;CAL. CONST. art. I, § 24.
17.-587 P.2d at 664, 150 Cal. Rptr. at 868.
18. 374 U.S. at 215, 222, 226, 244-45.
19. 330 U.S. 1 (1947).
20. Id. at 18.
21. 343 U.S. 306 (1952).
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allowing released time for students to receive their religious training while
other students were required to remain in the building, expanded the doc-
trine of neutrality to include benign accomodation of religion, based on the
view that "traditionally" Americans are by nature a religious people.

The benevolent philosophy of the Court in Zorach was somewhat weak-
ened by Schempp, a landmark decision for cases involving mandatory
school prayer and Bible reading. The Court in Schempp crystallized part
of the currently prevailing test of legality of state action under the estab-
lishment clause, so that in order to pass constitutional muster, a chal-
lenged activity must have a secular legislative purpose and a primary
effect that neither advances nor inhibits religion." Despite the state's pro-
vision allowing children to be excused, the Court in Schempp determined
that mandatory prayer and Bible readings, often an invitation to sectarian
comment about unfamiliar words," violated the "neutral" position which
any apparatus of government must adopt under the establishment clause
of the First Amendment. The activity, clearly religious in nature, could not
be justified as having an overriding secular purpose and therefore reflected
a use of the state's machinery in order to promote the sectarian views of
the majority.

While shifting the focus of analysis to the degree of the state's involve-
ment with religion and while deemphasizing Zorach's consideration of tra-
dition, the Court in Schempp was quick to suggest that its decision,
prompted by the unique situation of the public schools, did not mean "to
declare unconstitutional every vestige, however slight, of cooperation or
accomodation between religion and government."24 The Court further
noted that "neutrality" does not permit the state to establish secularism
as a religion "in the sense of affirmatively opposing or showing hostility to
religion" and in preferring non-belief over belief. In the words of Justice
Goldberg:

The First Amendment does not prohibit practices which by any realistic
measure create none of the dangers which it is designed to prevent and
which do not so directly or substantially involve the state in religious
exercises or in the favoring of religion as to have meaningful and practical
impact.

21

In Schempp, specific practices, "conceivably violative of the Establish-
ment Clause, 2 were viewed as protected by the first amendment, because
to strike them down might seriously interfere with the free exercise of
religion. In other words, it was recognized that upholding the establish-

22. See note 9 supra, for further developments of the tripartite test.
23. 374 U.S. at 286-87.
24. Id. at 294.
25. Id. at 225.
26. Id. at 307-08.
27. Id. at 296.
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ment clause in some cases may also violate the spirit of the free exercise
clause, a recurring dilemma of constitutional analysis.28 Among the specific
practices deserving of protection was the permanent maintenance on pub-
lic property of a statute depicting a religious figure" as well as the tempo-
rary erection of seasonal displays of a religious character.3

As yet, the Supreme Court has not adjudicated a constitutional chal-
lenge to the display of a religious symbol on public property, and as a
result, there is no clear standard in this area. However, under the Schempp
view of neutrality, it is arguable that a government activity involving the
erection, maintenance, or display of a religious symbol or structure would
violate the establishment clause, and equivalent state provisions, if the
activity has as its purpose the promotion of sectarian views. Without the
express purpose of aiding religion in general or some sect in particular, it
is arguable that the activity would violate the establishment clause only
if it has the primary effect of advancing or inhibiting religion in some
identifiable and substantial manner.

Unlike the court in Fox, courts in a number of other jurisdictions have,
at least implicitly, followed the view of neutrality in Schempp by analyzing
the display's purpose, as well as the degree of benefit to religion, and the
degree of involvement between the state and religion.2 Courts in other
jurisdictions have been more inclined than the California Supreme Court
to find that the erection, maintenance, or display of religious symbols is
constitutionally permissible. Whether the decision was reached under a
state constitution as in Fox, or under the federal constitution, there has
been a willingness to approve state action in this area as long as proponents
could afford some plausible secular justification.

In Eugene Sand & Gravel, Inc. v. City of Eugene,32 the Utah Supreme

28. Id. at 296-98.
29. State ex rel. Singlemann v. Morrison, 57 So.2d 238 (La. App. 1952). The erection and

maintenance of a statute of Mother Cabrini, even with an inscription relating to her canoniza-
tion by the Roman Catholic Church, was held to be within the sound discretion of the
governing authorities of New Orleans. Her contributions to public charities justified the
memorial, and the absence of a wholly secular inscription was not a reason for its removal.

30. Baer v. Kolmorgen, 14 Misc. 2d 1015, 181 N.Y.S. 2d 230 (1958). A nativity scene on a
school lawn was not enjoined in a taxpayer's suit, since it was not financed by public appro-
priation and it was erected during the holiday season when the students were on vacation.
The court considered this activity a mere accomodation of religion and held there was no
constitutional violation.

31. See, e.g., Anderson v. Salt Lake City Corp., 475 F.2d 29 (10th Cir. 1973), approving
for courthouse grounds a permanent granite monolith with inscription of the Ten Command-
ments: Meyer v. Oklahoma, 496 P.2d 789 (Okl. 1972), cert. denied, 409 U.S. 980 (1972),
allowing a fifty-foot cross on public fairgrounds; Chamberlin v. Dade County Bd. of Public
Instruction, 143 So.2d 21 (Fla. 1962), permitting exhibits of religious art by public school
children.

32. 276 Or. 1007, 558 P.2d 338 (1976), cert. denied, 397 U.S. 1042 (1970). An earlier decree
in Lowe v. City of Eugene, 254 Or. 518, 459 P.2d 222, aff'd on reh., 254 Or. 534, 463 P.2d 360
(1969), was set aside due to changed circumstances.
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Court eventually approved the permanent maintenance of a cross on pub-
lic park grounds, once the purpose was characterized as secular. In the
original action, Lowe v. City of Eugene,33 the court disapproved the struc-
ture, because the group financing the monument candidly stated that their
religious views represented those of the majority and therefore deserved
special recognition. Although this clearly sectarian purpose met disap-
proval, once the memorial was shown to have a primary secular purpose
of honoring deceased war veterans, it survived constitutional challenge
under both federal and state provisions. Similarly, the controversial nativ-
ity scene in Allen v. Morton34 survived constitutional challenge when the
officials of the Christmas Pageant of Peace, Inc., established that their
purpose was primarily secular. Although the involvement of government
officials in the pageant's decision making violated the entanglement prong
of the tripartite test, the creche itself functioned as part of an effort to
promote tourism in Washington by depicting the various ways Americans
celebrate Christmas. As long as plaques and pamphlets were used to ex-
plain the secular purpose of the creche, complete disassociation of the
government with the pageant was not constitutionally required.

Significant factors other than secular purpose which courts have consid-
ered include the presence or absence of public funds, by no means control-
ling, and the duration of the exhibit, with a temporary, seasonal character
often militating in favor of legality. In Paul v. Dade County, 5 decided on
state constitutional grounds, a string of lights in the form of a cross was
permitted under the Schempp test to light the side of a courthouse. One
fact distinguishing this case from Fox was the absence of public funds to
erect and maintain the seasonal display sponsored by the Miami Chamber
of Commerce. The determining factor, however, was not the absence of
public funds, but the presence of a secular purpose, since the goal was to
iattract shoppers to the downtown area of Miami during the Christmas
holiday season, and not to promote the participation by anyone in the
affairs of a religious organization or sect. 6

The interpretation of neutrality set forth in Schempp is somewhat
distorted by the Fox court, as there is little effort to analyze the degree of
association between the state and religion. Factors generally favorable to
legality in other cases, such as the temporary, seasonal nature of the dis-
play and explicit secular justifications, were discounted on the grounds
that cases with comparable factual situations could be distinguished on
the basis of their discrete facts or the constitutions under which they were

33. 254 Or. 518, 459 P.2d 222, aff'd on reh., 254 Or. 534, 463 P.2d 360 (1969).
34. 161 U.S. App. D.C. 239, 495 F.2d 65 (1972). This case is a later revival of the same

dispute in Allen v. Hickel, 138 U.S. App. D.C. 31, 424 F.2d 944 (1970), which was remanded
for an evidentiary hearing to determine the religious impact of the creche.

35. 202 So.2d 833 (Dist. Ct. App. Fla. 3d Dist.), cert. denied, 207 So.2d 690 (Fla. 1967),
cert. denied, 390 U.S. 1041 (1968).

36. 202 So. 2d at 834.
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decided.3 7 Without recognizing that religious symbolism is inescapable
during Christmas and Easter holidays, the court disallowed the cross as
an appropriate decoration, because "to illuminate only the Latin cross...
does seem preferential when comparable recognition of other religious sym-
bols is impracticable. '38 This conclusion was reached in spite of evidence
that the city hall had never denied a request, but in fact had extended the
same courtesy to various groups, whether religious or secular .3 The conclu-
sion was also reached even as the court admitted that California's constitu-
tion does not require that each religion always be represented."

The difficulty and potential expense of recognizing other religious groups
was stressed as the Fox court speculated that increased demands would
besiege city council to illuminate various symbols on other religious holi-
days. In its utilitarian concern that city hall would become an "immense
bulletin board whereon symbols of all faiths could be tumbtacked,"Il the
court did not expressly forbid displays representing secular groups, thereby
evoking through this reasoning an ancient and venerable maxim, inclusio
unius est exclusio alterius.2 Since the symbols of the Heart Fund and
other secular groups could presumably continue to be exhibited, the
court's implied argument43 that illuminating religious symbols would
waste taxpayers' dollars, crowd city hall, and complicate the affairs of
government, appears to be a vacuous one. To allow any holiday exhibits
atop city hall, whether religious or secular, may in one view be an unneces-
sary and impractical use of tax funds and public property. However, one
might query whether this is a decision to be made by a judicial body. As
the dissent in Fox correctly noted, it is a departure from precedent to reject
the reasons which duly elected local officials give for their actions, espe-
cially when their actions can be justified as having a secular purpose."

Fox raises a recurring and vexatious question of what should be the
posture of neutrality whenever the state and religion become associated
through the displays of religious symbols on public property. According to
the court, the mandate of neutrality from Schempp means that the beliefs
of the silent as well as the vocal minorities deserve consideration . 5 Yet, the
court's opinion not only contradicts its purported interpretation of neutral-

37. 587 P.2d at 665, 150 Cal. Rptr. at 869.
38. Id.
39. Id. at 676-77, 679, 150 Cal. Rptr. at 880-81, 883.
40. Id. at 665, 150 Cal. Rptr. at 869.
41. Id.
42. BLACK'S LAW DICTIONARY 906 (revised 4th ed. 1968). "The inclusion of one is the

exclusion of another."
43. This argument was clarified and emphasized in the concurring opinion. 587 P.2d at

675, 150 Cal. Rptr. at 879 (Byrd, C. J., concurring).
44. Id. at 678, 150 Cal. Rptr. at 882. The dissent also stated that "we seriously err when

we interrupt a local civic practice which is within the area of appropriate political discretion
and judgment vested in local public officials."

45. 587 P.2d at 666, 150 Cal. Rptr. at 870.
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ity, but exceeds the limitations of Schempp, which clearly forbid hostility
to religion. " The California decision suggests that no faith or belief, espe-
cially that of an organized religion, should be officially recognized, but if
any belief is to be acknowledged by government, it would have to be a
secular philosophy such as that activating the Heart Fund. This point is
underlined when the court notes that crosses differ from Easter bunnies
and Christmas trees, implying that a secular celebration of Christmas and
Easter meets with official approval, whereas any reminder of their spiritual
origin must be denied.'

Whatever its ultimate impact, the Fox case has significance because of
its novel interpretation of neutrality. The case stands for a strict interpre-
tation of this doctrine, a view that approaches hostility toward religious
faith. On one hand the case may be a deviant one, in that other decisions
factually comparable show a less restrictive acceptance of the state's dis-
play of religious symbols - a benign, but scrupulous neutrality. On the
other hand, the case may signal a new dimension for the doctrine of neu-
trality, a dimension that reflects a growing secularization of law and reli-
gion " and possibly an incipient hostility of the state toward organized
religion. Whether the stance of the Fox court is correct seems doubtful, but
a final determination must await a decision by the United States Supreme
Court on the propriety of religious displays on public property.

LILLIAN HARRIS LOCKARY

46. See notes 22 & 23 and accompanying text supra.
47. 587 P.2d at 666, 150 Cal. Rptr. at 870.
48. For further discussion of this trend, see H. BERMAN, THE INTERACTION OF LAW AND

RELIGION (1974).
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