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Due Process Rights of Minors and Parental
Authority in Civil Commitment Cases

In Parham v. J. L.,' the United States Supreme Court held that the
district court had erred in declaring unconstitutional Georgia's procedures
for admitting minors to a state mental hospital. Specifically, the Court
ruled that the state medical factfinding processes were reasonable and
consistent with constitutional due process guarantees.

Two minors initiated this class action in the United States District
Court for the Middle District of Georgia. J. L., who is now deceased, was
admitted to Central State Hospital at the age of six years at the request
of his mother. The admitting physician diagnosed J. L. as having a
"hyperkinetic reaction to childhood."'2 J. R., seven years old and a ward
of the state, was admitted to Central State Hospital at the request of the
Department of Family and Children Services. J. R. was diagnosed as bor-
derline retarded and suffering from an "unsocialized, aggressive reaction
to childhood."' Both children were admitted "voluntarily" pursuant to
Georgia Code Ann. section 88-503.1.1 Because the Georgia mental health
system lacked statewide regulations governing the admission and review
for discharge, there was substantial variation among the various state
hospitals with regard to these procedures.' The children filed this suit
requesting a less drastic environment and a declaratory judgment that
Georgia's voluntary commitment procedures for children violated the due
process clause of the fourteenth amendment.

1. 47 U.S.L.W. 4740 (U.S. June 20, 1979). Cf. Secretary of Public Welfare v. Institution-
alized Juveniles, 47 U.S.L.W. 4754 (U.S. June 20, 1979) where, on the same issue, Parham
was held to be controlling.

2. 47 U.S.L.W. at 4741.
3. Id.
4. GA. CODE ANN. § 88-503.1 (1969) provided that any child under 18 years of age could

be admitted by the superintendent of any state hospital upon application by parent or
guardian if the child was mentally ill and "suitable for treatment." The term "suitable for
treatment" is not defined. If this test is met, a child may be detained in a state hospital for
such period and under such conditions as may be authorized by law.

5. Seven of eight regional hospitals were investigated. Generally, referrals to a regional
hospital must originate from a community mental health center, of which the State of Georgia
funds 50. The average stay for children varied from 71 days at West Central Hospital to 456
days at Central State Hospital. Central State also had more nonreferral admissions than any
other regional hospital. Furthermore, the state provided 13 foster care homes. Expenditures
on mental health by the state totalled $150 million in 1976. 47 U.S.L.W. at 4742-43.
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A three-judge district court held that Georgia's statutory procedures for
the voluntary commitment of minors was unconstitutional because it
failed to protect the due process rights of the children. The severe depriva-
tion of the children's liberty and the arbitrary nature of the admission
process triggered due process. Due process required at least notice and a
hearing before an impartial tribunal.' On appeal, the U.S. Supreme Court
reversed and remanded, and held that Georgia's medical factfinding proce-
dures were adequate to protect the due process rights of the children.7

The Parham decision represents the merger of certain specific aspects
of the law of mental health and domestic relations. From mental health
law comes the well-settled rule that the deprivation of liberty involved in
civil commitment for any purpose triggers due process rights.' On the other
hand, parental autonomy over minor children is an aspect of family law
that is a tradition firmly established and recognized by the Supreme
Court.' The blending of these two precedents in Parham is complicated by

6. See J.L. v. Parham, 412 F. Supp. 112 (M.D. Ga. 1976) for a complete text of the District
court's findings and opinion.

7. 47 U.S.L.W. at 4749.
8. See Addington v. Texas, 47 U.S.L.W. 4473 (U.S. April 30, 1979). The issue in

Addington concerned the standard of proof required by the fourteenth amendment for civil
commitment. The Court required "clear and convincing evidence" because of the lack of
certainty and the fallibility of psychiatric diagnosis. Id. at 4477. The progenitor of cases in
the area of mental health law is the landmark equal protection decision in Baxstrom v.
Herold, 383 U.S. 107 (1966). There, a prisoner was held in a state hospital for the insane after
his criminal sentence had expired. The Court held that the petitioner must be afforded the
same review afforded those individuals that are civilly committed. In Specht v. Patterson,
386 U.S. 605 (1967), the petitioner was convicted of a sex crime which provided for a sentence
of 10 years. However, he was sentenced under another statute to an indeterminate term. The
Court held this new sentencing to be a "new charge" which triggered due process rights.
Humphrey v. Cady, 405 U.S. 504 (1972), involved a sex offender committed for an indefinite
term. Again because of the "massive curtailment of liberty" a hearing was required. In
Jackson v. Indiana, 406 U.S. 715 (1972), petitioner, a retarded deaf-mute, was committed
following a competency hearing until such time as he became competent, an event which was
a near impossibility. The Court held that the incarceration violated due process because the
state did not follow its own civil commitment procedures.

9. The majority in Parham relied on the older cases of Meyer v. Nebraska, 262 U.S. 390
(1923) and Pierce v. Society of Sisters, 268 U.S. 510 (1924), for the proposition that parents
have control over their children. In Meyer, the Court held that the state could not prohibit
the teaching of foreign languages in private or public schools in the lower grades. In so
holding, the Court recognized the right of parents to control their children. 262 U.S. at 400.
In Pierce, the Court invalidated an Oregon statute which required parents to send their
children to public schools. The Court acknowledged that parents have the right and the duty
to direct the destiny of their children. 268 U.S. at 535. However, in Prince v. Massachusetts,
321 U.S. 158 (1944), the Court recognized that parental rights over children are not beyond
limitation. The state as parens patriae may limit parental control, especially where parents
might wish to make "martyrs" of their children. More recently, in Wisconsin v. Yoder, 406
U.S. 205 (1972), the Court noted that children have constitutionally protectible interests and
that parental control may be subject to limitation "if it appears that parental decisions will
jeopardize the health or safety of the child, or have a potential for significant social burdens."
Id. at 233-34.
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a trend in the law which has seen an enlargement of due process rights and
an extension of these rights to minors.' 0

On the issue of due process rights for children, two Supreme Court cases
are noteworthy, but neither deals specifically with the question of civil
commitment. In re Gault" concerned a fifteen year old juvenile who was
sent to a state school by a juvenile court judge for making obscene phone
calls. The Supreme Court held that he had been denied due process be-
cause of the nature of the juvenile court proceedings. These proceedings
are purposefully informal, and the judge has great discretion. Therefore,
said the Court, there is much occason for arbitrariness when basic due
process rights such as written notice, right to counsel, the privilege against
self-incrimination, the right to confrontation, and the right to cross exami-
nation are denied. 2 The Supreme Court required that these rights be af-
forded juveniles in such cases." (It is instructive to note that the parents
in Gault played no role in seeking to have their child sent (committed) to
a state school.)" In Planned Parenthood of Missouri v. Danforth, 1 the
Court considered the constitutionality of a Missouri statute which con-
tained a provision whereby no minor child could obtain an abortion with-
out parental consent. The Court held this parental consent provision un-
constitutional because it gave an absolute and arbitrary veto to the parents
over the decision of physician and patient to terminate pregnancy."
"Constitutional rights do not mature and come into being magically only
when one attains the state-defined age of majority. Minors, as well as
adults, are protected by the Constitution and possess constitutional
rights.""

The Supreme Court has had rare occasion to confront a a civil commit-
ment situation in which the due process liberty interest of a minor conflicts

10. There are numerous cases which have dealt with specific issues concerning juveniles
and the extension of due process rights to them. In re Gault, 387 U.S. 1 (1967), is the most
commonly cited case holding that a juvenile is entitled to due process rights in juvenile court
proceedings which can lead to incarceration. Other cases include Planned Parenthood of
Missouri v. Danforth, 428 U.S. 52 (1976); Breed v. Jones, 421 U.S. 519 (1975); Goss v. Lopez,
419 U.S. 565 (1975); and Tinker v. Des Moines Independent Community School District, 393
U.S. 503 (1967). However, due process is flexible, and the quantum of rights available to
anyone can vary. Board of Curators of the University of Missouri v. Horowitz, 435 U.S. 78,
86 (1978); Smith v. Organization of Foster Families for Equality & Reform, 431 U.S. 816, 848
(1976); and Morrissey v. Brewer, 408 U.S. 471, 481 (1972). See also McKeiver v. Pennsylvania,
403 U.S. 528 (1971), which held that due process is not offended by reason of the fact that a
trial by jury is not required in state juvenile court proceedings.

11. 387 U.S. 1 (1967).
12. Id. at 30.
13. Id. at 31-57.
14. Id. at 7.
15. 428 U.S. 52 (1976).
16. Id. at 74.
17. Id. Dissenting in part, Justice Stevens felt that the state's interest in the welfare of

its young was sufficient to support the parental consent requirement. Id. at 105.
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with parental autonomy. Prior to Parham, when the occasion did arise the
Court shied away from making a decision. For example, in Kremens v.
Bartley, 11 the Court refused to consider the due process claims of five
minors who had been committed to a state facility by their parents pur-
suant to a state statute. The Court considered the question moot because
the state had enacted a new statute which treated minors over the age of
thirteen years as adults, and the appellees were all over fourteen years of
age.

However, the California Supreme Court did consider the problem in In
re Roger S. 11 There, a fourteen year old minor sought release from a state
hospital to which he had been.committed by his mother. The court recog-
nized that the liberty interest of a child "old enough" to exercise indepen-
dently his right of due process outweighs the interests of the state or of a
parent to deprive the minor of that right.20 Fourteen years of age was held
to be "old enough" for the exercise of due process rights in the civil com-
mitment context. Therefore, some sort of precommitment hearing before
a neutral factfinder was required.

Both Kremens and Roger S. were decided primarily on the basis of the
age of the minor. In Kremens, the Court was silent on the question of due
process, and the court in Roger S. refused to consider whether a child
younger than fourteen years could assert due process rights against paren-
tal authority, declaring that the "liberty interest of a minor is not coexten-
sive with that of an adult."'" The cases are similar, therefore, in that each
either allows or requires fourteen-year-olds to be treated substantially the
same as adults without deciding the issue of due process rights of children
younger than fourteen.

18. 431 U.S. 119 (1977). The District court had concluded that minors were entitled to a
broad range of due process rights because the parents, in deciding to institutionalize their
children, may not be acting in their children's best interests and thus may not waive the
personal constitutional rights of their children. Bartley v. Kremens, 402 F. Supp. 1039, 1047-
48 (E.D. Pa. 1975), vacated 431 U.S. 119 (1977). See Note, Constitutional Law-Fourteenth
Amendment-Due Process-Deprivation of Children's Rights-Civil Commitment, 15
DUQUESNE L. REV. 337 (1976-1977).

19. 19 Cal. 3d 921, 569 P.2d 1286, 141 Cal. Rptr. 298 (1977).
20. Id. at __, 569 P.2d at 1292, 141 Cal. Rptr. at 304.
21. Id. at , 569 P.2d at 1290, 141 Cal. Rptr. at 302. See Comment, Parents, Children,

and the Institutionalization Process-A Constitutional Analysis, 83 DICKINSON L. REV. 261
(1979), which echoes the idea that the magnitude of a minor's liberty interest is a function of
maturity, with age being the measure. "[T]he institutionalization procedures must remain
flexible enough to provide mentally ill children easy access to treatment, and rigid enough
to prevent erroneous commitment of children not mentally ill." Id. at 288. While the Supreme
Court was considering Parham, P. Hoffman, in The "Due Process" Rights of Minors in
Mental Hospitals, 13 U: SAN FANCISCO L. REV. 63 (1978), urged the Court to avoid the
reasoning and result of Roger S. because the California court did not consider whether the
minor's rights were those of the minor and his parents against the state or those of the minor
against his parents and the state. The author believed that due process was progressively
expanding into a wider circle of new rights. Id. at 68.
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The United States Supreme Court in Parham addressed for the first
time the issue of minor children who were well under fourteen years of age
and whose liberty interest and claim of due process rights conflicted with
parental authority and the authority of the state as guardian to commit
the children to a state hospital. The Court acknowledged that it had given
lower courts limited precedential guidance for testing state procedures for
civil commitment of children under a due process claim.2 2 However, the
Court found in its prior decisions "a general approach for testing chal-
lenged state procedures under a due process claim. ' 2 First, the court must
consider the private interest, which includes both the child's interest and
the parents' interest.2 4 Second, the state's interest in its procedures and
facilities must be taken into account. Finally, an examination of how well
state procedures protect against arbitrariness in a child commitment deci-
sion is required.-

Without citing any authority in previous decisons, the Court assumed
that a child has a protectible liberty interest in not being committed and
in being free from the stigma attached to commitment. 2 Another presump-
tion relied on by the Court was that parents act in the best interests of their
children.2 6 In additon to that presumption, the Court relied on precedents
in Meyer v. Nebraska 27 and Pierce v. Society of Sisters,"5 which permitted
parents to retain the dominant role in making decisions for their children.2 9

The Court further upheld parental authority by using a medical care
analogy. Parents may take their child to a hospital for medical treatment
over the child's protests and may prohibit cosmetic surgery desired by the
child. 0 The parental decision to commit the child to a state hospital,
according to the Court, is within the realm of seeking or refusing to seek

22. 47 U.S.L.W. at 4744.
23. Id., citing Mathews v. Eldridge, 424 U.S. 319, 335 (1976); 431 U.S. at 848-49.
24. The Court presumed that in the situation where the state as guardian sought commit-

ment of a child the state acted as parents in the best interests of the child. That presumption
was based on GEORGIA CODE ANN. § 49-201 (Supp. 1978), which provided that "[t]he power
of the guardian over the person of his or her ward shall be the same as that of the parent
over his or her child, the guardian standing in his or her place; and in like manner it shall be
the duty of the guardian to protect and maintain, and, according to the circumstances of the
ward, to educate him or her." Justice Brennan, dissenting in part, maintained that the
majority's reasoning is unpersuasive and noted that the rule that parents act in the best
interests of their children does not hold true for state social workers speaking for their minor
clients. 47 U.S.L.W. at 4754.

25. 47 U.S.L.W. at 4744.
26. Id.
27. 262 U.S. 390 (1923). See note 8 supra, for an explanation of Meyer.
28. 268 U.S. 510 (1924). See note 8 supra, for an explanation of Pierce.
29. Justice Stewart, in his concurring opinion, noted that it is a "canon of the common

law that parents speak for their minor children." 47 U.S.L.W. at 4749. Justice Stewart
believes that the fourteenth amendment is not violated when parents, acting presumably in
their child's best interests, seek to have that child committed. Id. at 4750.

30. Id. at 4745.
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medical assistance.
The state interest in its commitment procedures concerning children is

twofold. The Court first maintained that the state must limit the use of
its costly mental health facilities to cases of genuine need. Second, if the
state imposed unnecessary procedural obstacles in the way of families,
then families in need of assistance might be discouraged from seeking it."

The Court next considered what process protected a minor's constitu-
tional rights without stepping on parental authority or undercutting the
legitimate interests of the state. The risk of erroneous commitment was
found great enough to require some kind of inquiry by a neutral factfinder
to determine whether the statutory requirements for admission were met. 2

Due process did not require a formal adversary hearing for several reasons.
The Court felt that traditional medical investigative techniques were ade-
quate as a neutral factfinding process. Because the questions are essen-
tially medical, judges have no business making these decisions. 3 Even if
psychiatrists have shortcomings, judges, untrained in psychiatry, are less
able to make such decisions." Furthermore, the Court feared that an ad-
versary hearing would pit parent against child and exacerbate family ten-
sions, thus making the child's treatment and subsequent return to the
home difficult 5 Finally, the Court dismissed the possibility that parents
might "dump" their child in state hospitals as unrealistic becase psychia-
trists are unlikely to be deceived. Even if the doctors were deceived, judges
are more likely to be deceived .3

On this reasoning, the Court held that Georgia's procedures for civil
commitment of children are not arbitrary, and that the constitutional due
process rights of children are adequately protected by these procedures. 3

Parham presents a difficult dilemma. On the one hand, children possess
constitutional rights. On the other hand, parental authority places a limi-

31. Id.
32. Id. at 4746. See also Goldberg v. Kelly, 397 U.S. 254, 271 (1970); Morrissey v. Brewer,

408 U.S. at 489.
33. 47 U.S.L.W. at 4746.
34. Id.
35. Id.
36. Id. at 4747.
37. The Court outlined the usual Georgia practice. First, a parent sees something "wrong"

with the child. A family doctor then refers the child and the family to a community mental

health center where interviews and examinations are undertaken. Outpatient treatment and
family therapy usually result. In rare instances referral is made to a state hospital where
further examinations and interviews are conducted. If the child is found to be "suitable for
treatment," commitment takes place. After commitment, the hospital staff conducts periodic
reviews. 47 U.S.L.W. at 4747-48. Recall, however, that there is a wide variation in the number
of days constituting an average stay for a minor at the different state hospitals. See note 5

supra. Furthermore, the longest average stay was at Central State Hospital, and the proce-
dure outlined above did not apply generally to Central State, where J. L. and J. R. were
committed. 47 U.S.L.W. at 4742-43.
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tation on the enjoyment of these rights. Between these two constitutionally
recognized concepts are presumptions and assumptions of doubtful appli-
cation. First, the Court presumes that parents (and the state in loco paren-
tis) act in the child's best interest. Justice Brennan, dissenting in part in
Parham, maintained that this presumption should not apply in the com-
mitment context because studies have revealed that institutionalization is
a result of family dislocation unrelated to the mental condition of the
child ..3

It seems clear to this writer that commitment is a drastic step to take.
It indicates parental failure to deal with the specialized problems of a
difficult child. Institutionalization is a last resort and can be viewed as a
decision to give up. In this context parents may be putting their own
interests or the interests of untroubled children ahead of the interests of
those children they seek to commit. 3

1 If the child's "mental problem" is a
family problem, then it is best handled within the family and within the
community mental health center setting where the child remains at home
and the entire family receives treatment. On the other hand, if the child's
problem is organic and unrelated to his family environment, then there is
a serious question as to whether the child can be committed for the purpose
of receiving treatment. In O'Connor v. Donaldson,"4 a father committed his
son to an institution. Because the initial commitment was not challenged
on appeal, the Court did not consider that issue. However, the Court did
hold that confinement for the purpose of treatment alone is not justified."
What was required beyond treatment was not specified in the Court's
opinion. Chief Justice Burger in the Parham opinion, justified the decision
in O'Connor on the ground that psychiatric diagnosis is uncertain.2

Consequently, the test which Georgia uses to justify the commitment of
minors and which the Court upheld in Parham should be viewed in light
of the decision in O'Connor. Georgia Code Ann. section 88-503.1 requires
that a child be mentally ill and suitable for treatment. The admitting
physician may very well be able to determine mental illness even with the
fallibility of psychiatric diagnosis, but the concept of "suitable for treat-
ment" causes difficulty. O'Connor would prevent commitment for treat-
ment "without more."'" Furthermore, the term "suitable for treatment" is
not defined in the statute. That determination is left to the sole (absolute?)

38. Id. at 4752 (Brennan, J., dissenting in part).
39. Id. See also J. Ellis, Volunteering Children: Parental Commitment of Minors to Men-

tal Institutions, 62 CALIFORNIA L. REV. 840 (1974). Ellis suggests that, though few parents
railroad their children into state hospitals, parents can become desparate when dealing with
a troubled child. To protect the due process rights of children in commitment cases, the
author proposes a model statute as an alternative. Id. at 910-16.

40. 422 U.S. 563 (1975).
41. Id.
42. 47 U.S.L.W. at 4746.
43. 422 U.S. at 576.
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discretion of the admitting physician.
The fallibility of psychiatric diagnosis presents an additional problem.

The court assumes that the commitment decision is essentially medical.
There is a long-standing dispute within the mental health profession as to
the genesis of mental problems." One school of thought conceives of men-
tal problems as psychological or organic. Another school of thought be-
lieves that psychological problems are more related to the environment
and are associated with problems of everyday living. The legal profession
apparently accepts the former, or organic, view. This view is reflected in
the Parham opinion. The Court in Parham equates the decision to commit
a child to a mental institution with a parental decision to hospitalize a
child for a physical ailment. Because parents are presumed to act in the
child's best interest when hospitalizing the child for a physical illness, the
Court reasoned, it necessarily follows that the presumption holds true
when a parent decides to institutionalize his child for a mental problem."
It does not follow. Psychiatric diagnosis of mental illness or problems lacks
the certainty of medical diagnosis of physical ailments. On the one hand,
the Court in Parham acknowledges the uncertainty of psychiatric diagno-
sis, but, on the other hand, upholds the validity of the "essentially medi-
cal" character of the commitment decision."6

Beyond the questions of psychiatric uncertainty, questionable presump-
tions, and lack of a defined standard in the Georgia statute on commit-
ment, is the threshold question of the conflict between parental authority
and a child's due process rights. There is an understandable reluctance on
the part of the Court to undermine parental authority and the institution
of the family by proclaiming an independent liberty interest of a child "at
odds" with parental authority. Even though Georgia's statutory proce-
dures are less than desirable in their lack of defined, objective standards
on which to base child commitment decisions, they probably do protect a
child's liberty interest adequately. 7

44. Thomas Szasz, a maverick psychiatrist, caused quite a stir within the profession when
he called mental illness a myth and suggested that it be removed from the category of illnesses
and be regarded as associated with problems in living. Szasz resented the control which the
medical profession exerted over the mental health field. See Szasz, The Myth of Mental
Illness, 15 AMERICAN PSYCHOLOGIST 113 (1960). Ausubel, Personality Disorder Is Disease, 16
AMERICAN PSYCHOLOGIST 69 (1961) answered Szasz and upheld the concept that mental illness
is a disease. "In general, it is both unnecessary and potentially dangerous to discard the
concept of mental illness on the grounds that only in this way can clinical psychology escape
from professonal domination of medicine." Id. at 74.

45. 47 U.S.L.W at 4745.
46. Id. at 4746.
47. Justice Brennan, dissenting in part, believed that this case should be governed by the

rule in Planned Parenthood v. Danforth, 428 U.S. 52 (1976), wherein the Court invalidated a
state statute which gave an absolute veto by a parent over a child's decision to have an
abortion. Justice Brennan maintained that "the right to be free from wrongful incarceration,
physical intrusion and stigmatization has significance for the individual surely as great as
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The issue ' the Court was called on to decide was where to draw the line
between parental authority and a child's due process rights. That decision
was complicated by the fact that, while parental authority is a "canon of
the common law" commanding great deference and respect by the Court,
the court at the same time was cognizant of the fact that minors were
enjoying an enlargement of their due process rights in recent decisions.
Evidently, that trend toward broadening due process guarantees for chil-
dren will not be extended to the "voluntary" commitment of a child by
its parents to a mental institution. A parental decision to commit a child
and agreement by an admitting physician that the child is "suitable for
treatment" frame the only due process rights to which that child is enti-
tled. Consequently, the Supreme Court drew its line in favor of parental
control. It is probably easier to question and criticize the Court's reasoning
than its decision. The Court feared pitting parent against child in any
manner of adversary proceeding. Private commitment decisions are best
dealt with privately as long as a physician using traditional medical fact-
finding techniques is interposed between the parental desire to commit the
child and the fact of commitment.

EDWIN GARTIN

the right to an abortion." 47 U.S.L.W. at 4752. The majority, on the other hand, distinguished
the holding of Planned Parenthood by noting that in no way did a parent in Parham have an
absolute right to commit a child to a state hospital. Id. at 4745.

48. The Court in Parham did not pass on the question of the adequacy of periodic reviews
once commitment had been accomplished. The Court said that issue should be investigated
by the District Court on remand. 47 U.S.L.W. at 4748. Furthermore, the dissent was troubled
by the timing of commitment hearings. Justice Brennan agreed that Georgia's preadmission
procedures were probably adequate because of the need to minimize only potential conflict
between parent and child which would necessarily result from an adversary hearing to deter-
mine admission. However, the dissent felt that formal commitment hearings should take
place soon after admission. Such post admission hearings would neither delay needed treat-
ment nor foster family discord. Id. at 4752-53.
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