
The Right Of Privacy And The Terminally-Ill
Patient: Establishing The "Right-To-Die"

Increasingly, courts have been called upon to decide whether a
terminally-ill patient has the right to refuse or discontinue medical treat-
ment. This issue has arisen in two different contexts. In The majority of
cases, the patient was incompetent and a third party sought to be ap-
pointed guardian for the purpose of making the patient's medical deci-
sioiis. In the other cases which have arisen, the patient was competent to
make his own decision. This comment surveys the leading cases in this
area and analyzes the emerging framework for the decisions.

I. THE DEVELOPMENT OF THE LAW

A. Early Cases-Laying the Foundation

In the celebrated case of Karen Quinlan, I the New Jersey Supreme Court
held that the patient could choose to discontinue use of a mechanical
respirator based upon her constitutional right to privacy,2 and that this
right could be asserted by her court appointed guardian.3 Karen Quinlan
was in a comatose condition, the result of two unexplained periods when
she stopped breathing.4 Attending physicians described her condition as a
"chronic persistent vegetative state," 5 with nearly no chance of improve-
ment. From the time of her admission to the hospital, Karen was con-
nected to a mechanical respirator to assist her in breathing. The consensus
of medical opinion was that death would come quickly if the respirator
were removed. Joseph Quinlan, Karen's father, sought to be appointed
guardian with the express power to authorize removal of the respirator.
The trial court refused to appoint Joseph Quinlan guardian of his daugh-
ter's person and he appealed.

In Quinlan, the New Jersey Supreme Court recognized that certain areas
of personal privacy exist under the Constitution7 and extended this right
to the present issue by analogizing from Roe v. Wade:' "Presumably [the
right to privacy] is broad enough to encompass a patient's decision to
decline medical treatment under certain circumstances, in much the same

1. In re Quinlan, 70 N.J. 10, 355 A.2d 647 (1976).
2. Id. at __, 355 A.2d at 663.
3. Id. at __, 355 A.2d at 664.

4. Id. at __, 355 A.2d at 654.
5. Id.
6. Id. at , 355 A.2d at 655.
7. Id. at __, 355 A.2d at 663, citing Griswold v. Connecticut, 381 U.S. 479, 484 (1965).
8. 410 U.S. 113 (1973).
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way as it is broad enough to encompass a woman's decision to terminate
pregnancy under certain conditions."'

The court analyzed several claimed interests of the state to determine if
any were so compelling as to justify intrusion upon this right of privacy.
The foremost interest asserted by the state was that of preservation and
sanctity of human life. 0 The court found that this state interest diminishes
as the magnitude of bodily invasion involved in the treatment increases
and the prognosis diminishes." Finding Karen's prognosis extremely poor
and the bodily invasion very great, the court concluded that Karen's right
of independent choice must prevail over the state's interest in preserving
life. 2

The state also claimed an interest in defending the right of the physician
to exercise his best judgment as to whether or not to administer treatment.
The physicians involved in this case declined to terminate the use of the
respirator.' 3 The court noted that in an action for declaratory relief, it had
the power, indeed, the "nondelegable judicial responsibility,"' 4 to review
the doctor's decision in order to preserve the human values inherent in the
situation.'5 The court, in effect, declined to find that the state interest in
defending physicians' rights was sufficiently compelling to override the
patient's right to privacy.

The court in Quinlan summarily disposed of the state's interest in en-
forcement of its criminal laws." The court found that should Karen die
after removal of the respirator, the death would be from existing natural
causes and could not be considered homicide. 7 Furthermore, even if it
could be classified as homicide, the court concluded that the killing would
not be unlawful, since the termination of the treatment is within the right
to privacy and therefore constitutionally protected."

The court in Quinlan faced a serious difficulty in concluding that Karen
had a constitutional right to make this decision based upon a right to
privacy, since she was clearly unable to exercise that right in her comatose
condition. The court stated that this right to choose "should not be dis-
carded solely on the basis that her condition prevents her conscious exer-

9. 70 N.J. at -, 355 A.2d at 663.
10. Id.
11. Id. at -, 355 A.2d at 664.
12. Id.
13, Id. at -, 355 A.2d at 666.
14. Id. at -, 355 A.2d at 665.
15. Id.
16. The County Prosecutor and the Attorney General argued that termination of treat-

ment would be an unlawful killing of a human being and, therefore, criminal homicide. Id.
at __ 355 A.2d at 669.

17. Id. at -, 355 A.2d at 670.
18. In an aside, the court noted that "these same principles would apply to and negate a

valid prosecution for attempted suicide were there still such a crime in this State." Id.
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cise of the choice."'" Rather, the court reasoned, the only way to protect
Karen's right to privacy would be to allow her guardian to decide whether
or not Karen would choose to remove the respirator."'

The New Jersey Supreme Court remanded the case with direction to
appoint Joseph Quinlan the guardian of the person of Karen. The court
expressly ordered that Joseph Quinlan had the right to replace the present
physicians with those of his own choosing, and that, should the responsible
physicians conclude that there would be no reasonable possibility of
Karen's recovery to a cognitive state,2' Joseph Quinlan could authorize
removal of the respirator.22

A similar approach was taken by the Supreme Judicial Court of Massa-
chusetts in Superintendent of Belchertown v. Saikewicz.13 In Saikewicz,
the court held that all persons, whether competent or incompetent, have
a right to refuse medical treatment in certain circumstances. Applying the
Quinlan approach, the court grounded their decision on the constitutional
right to privacy: "As this constitutional guaranty reaches out to protect the
freedom of a woman to terminate pregnancy under certain conditions, so
it encompasses the right of a patient to preserve his or her right to privacy
against unwanted infringements of bodily integrity in appropriate circum-
stances."2 5 Attempting to delineate those circumstances in which the right
exists, the court surveyed several related cases to determine the various
state interests which should be considered in arriving at a decision.

Three state interests which were held to be sufficient to order a blood
transfusion for a patient who objected on religious grounds were identified
in In re President of Georgetown College, Inc.:2" first, was the interest in
protecting the minor child of the patient from abandonment;" second, was
the interest in preventing suicide; and third, was the state interest in
protecting the treating physicians from exposure to civil and criminal lia-
bility.2

A fourth state interest was identified in John F. Kennedy Memorial
Hospital v. Hestor, 19 in which the New Jersey Supreme Court upheld a trial
court's order authorizing a blood transfusion over the objection of the

19. Id. at - , 355 A.2d at 664.
20. Id.
21. The court was somewhat concerned about the inherent impossibility of exact diagnosis

in this situation and ordered that the attending physicians consult with the hospital "Ethics
Committee" to confirm whether or not Karen had any hope of recovery. Id. at -, 355 A.2d
at 671.

22. Id.
23. __ Mass. -, 370 N.E.2d 417 (1977).
24. 370 N.E.2d at 427.
25. 370 N.E.2d at 424 (citations omitted).
26. 331 F.2d 1000 (D.C. Cir. 1964), cert. denied, 377 U.S. 978 (1964).
27. The patient was the mother of a seven month old child. 331 F.2d at 1008.
28. Id. at 1009.
29. 58 N.J. 576, 279 A.2d 670 (1971).
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patient's mother. The court based its decision on the state's interest in
preserving life. 3

' This interest was also found to be controlling in a New
York case' in which an incompetent patient suffered from gangrene and
was unable to consent to the amputation of his leg. The court appointed
the patient's niece as guardian for the purpose of consenting to the opera-
tion .

The court in Saikewicz summarized the state interests asserted in these
early cases and found four distinct state interests to be balanced against
the individual's interest in personal privacy: "(1) the preservation of life;
(2) the protection of the interests of innocent third parties; (3) the preven-
tion of suicide; and (4) maintaining the ethical integrity of the medical
profession. 33

The court noted that there is a great difference in the weight to be
accorded the state's interest in preserving life when the proposed treat-
ment will cure the illness, and the weight to be accorded it when the
treatment can only be expected to briefly extend the life of the patient.34

Here, Joseph Saikewicz was sixty-seven years old, severely mentally re-
tarded, and suffering from an acute form of leukemia. Considerable medi-
cal evidence was presented to the effect that it was unlikely the chemother-
apy treatments would cause a remission of the disease, and that, even if a
remission occurred, it probably would last only two to thirteen months.35

Under these circumstances, the court concluded that the patient's right to
privacy must prevail over the asserted state interest in preserving life.

The court in Saikewicz rejected the assertion that the second and third
recognized state interests were compelling in this case. The interest of the
state in protecting third parties was limited to the protection of minor
children of the patient, and therefore was inapplicable to the facts of the
case." The state interest in preventing suicide was dismissed in a footnote

30. Id. at -, 279 A.2d at 674. This issue has frequently arisen in situations in which a
Jehovah's Witness, because of religious beliefs, refused to consent to blood transfusions even
when necessary to save his life. Courts have frequently found some compelling state interest
to justify ordering the transfusion: See United States v. George, 239 F. Supp. 752 (D. Conn.
1965) (stressing the need to protect the physician's judgment as to the proper course of
treatment); In re Sampson, 65 Misc. 2d 658, 317 N.Y.S.2d 641 (Fain. Ct. 1970), aff'd 37 A.D.
668, 323 N.Y.S.2d 253 (1971), aff'd per curiam, 29 N.Y.2d 900, 328 N.Y.S.2d 686, 278 N.E.2d
915 (1972) (emphasizing the state's duty to insure the patient's right to live); and Raleigh-
Fitkin Paul Morgan Memorial Hosp. v. Anderson, 42 N.J. 421, 201 A.2d 537, cert. denied,
377 U.S. 985 (1964) (interest of the state in preserving life of the patient and the patient's
unborn child).

31. In re Application of Long Island Jewish-Hillside Medical Center, 73 Misc. 2d 395, 342
N.Y.S.2d 356 (N.Y. Sup. Ct. 1973).

32. Id. at - , 342 N.Y.S.2d at 361.
33. - Mass. at - , 370 N.E.2d at 425.
34. 370 N.E.2d at 425-26.
35. 370 N.E.2d at 421.
36. Joseph Sakiewicz had no minor children. 370 N.E.2d at 426.

[Vol. 31



RIGHT OF PRIVACY

to the court's opinion, 7 which concluded that refusing medical treatment
does not constitute suicide for two reasons: first, the patient may not have
the requisite intent to die, and second, even if he had, the refusal to
undergo treatment would not be the cause of death, but rather the cause
would be the affliction from which the patient suffered."'

In regard to the state interest in maintaining the ethical integrity of the
medical profession, the court recognized that prevailing medical ethics
accepted that some dying patients "are more often in need of comfort than
treatment." 9 The court reasoned that since current medical ethics reflect
a belief in the right of a terminally-ill patient to refuse treatment, a legal
doctrine which also recognized that right would not violate the "integrity
of the medical profession."40 Therefore, the court concluded, the state's
interest in maintaining the integrity of the medical profession would not
be violated.'

Although the court in Saikewicz based its decision on the "individual's
interest in the freedom to choose to reject, or refuse to consent to, intru-
sions of his bodily integrity and privacy, '4 2 the court extended this right
to the incompetent patient who is unable to exercise this freedom to
choose. The court was clearly basing this extension on principles of equal-
ity: "The recognition of that right must extend to the case of an incompe-
tent, as well as a competent, patient because the value of human dignity
extends to both." '43 The remaining difficulty was to define an appropriate
procedure for determining who should exercise the rights of the incompe-
tent and what factors that person should consider in exercising those
rights.

The court found that the appropriate procedure would be for the probate
court to appoint a guardian for the purpose of making the patient's deci-
sion, if the court finds that the patient is incompetent to do so himself."
Indicating what factors the guardian must consider in making the patient's
decision, the court expressly rejected an objective test (such as, what
would the majority of patients in this situation choose?) in favor of a theory
of "substituted judgment."4" Under this theory, the guardian (and the
reviewing judge) "should have attempted . . .to ascertain the incompe-
tent jerson's actual interests and preferences. '"6 Several factors were con-

37. 370 N.E.2d at 426 n.il.
38. 370 N.E.2d at 426.
39. Id.
40. 370 N.E.2d at 426-27.
41. Id. The court intimated that even if the prevailing medical belief were to the contrary,

the right of the patient to choose his own fate is "superior to the institutional considerations."
Id.

42. 370 N.E.2d at 427.
43. Id.
44. 370 N.E.2d at 433.
45. 370 N.E.2d at 430-31.
46. 370 N.E.2d at 431.
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sidered by the trial judge and approved on appeal as appropriate to the
determination of what Joseph Saikewicz would have decided: his age; the
painful side effects of chemotherapy treatment; the relative improbability
of achieving remission; and, the patient's inability to cooperate with the
treatment.47 The court explicitly denounced any attempt to measure the
quality of the patient's life as a determining factor, reading the trial judge's
use of these words narrowly to mean only the pain and side-effects of the
chemotherapy.'9

B. Recent Decisions - Application of Quinlan and Saikewicz

The decisional framework formulated in Quinlan and Saikewicz has
been applied to the situation where the patient is competent. In In re
Quackenbush,9 the patient was seventy-two years old, divorced, had no
children, and suffered from a gangrenous condition in both legs.50 Robert
Quackenbush, a recluse, was brought to the hospital by a local rescue
squad at the summons of neighbors. The treating physicians advised
Quackenbush that unless his legs were amputated,"' he probably would die
within three weeks. Quackenbush refused to consent to the operation. The
hospital petitioned the court for the appointment of a guardian, for the
purpose of authorizing consent to the surgery, alleging that Quackenbush
was incompetent to make an informed decision. The court found, however,
that Quackenbush was competent," and confronted the issue of whether
there were any compelling state interests sufficient to deny the patient the
right to decide.

The court, relying on Quinlan, '
3 held that the extensive invasion of the

patient's body-amputation of his legs-necessitated a finding that the
individual's right of privacy outweighed the state's interest in preserving
life. 4 This conclusion was reached even though the treating physicians

47. 370 N.E.2d at 432.
48. The trial judge had indicated that one factor weighing against the decision to undergo

chemotherapy treatments was "the quality of life possible for him even if the treament does
bring about remission." Id.

49. 156 N.J. Super. 282, 383 A.2d 785 (1978).
50. Id. at __, 383 A.2d at 786.
51. The description of the patient's condition in the opinion indicates the severity of the

gangrene:
On his left leg the skin is black from the knee down, is partially mummified and
the foot is dangling, about to fall off. On the left leg, there is an open sore, which
is draining fluid and in which the tibia (shinbone) and tendons are exposed. His
right leg is in a similar condition except that the black skin and mummified condi-
tion extend from the midcalf down.

Id. at -, 383 A.2d at 787.
52. Id. at - , 383 A.2d at 788-89.
53. See note 11 supra, and accompanying text.
54. 156 N.J. Super. at - , 383 A.2d at 789.
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testified that the operation would be successful in halting the spread of
gangrene."

The Florida District Court of Appeals reached the same result in Satz
v. Perlmutter,"6 a case of first impression in Florida. The Satz opinion
relied extensively on Saikewicz in holding that a seventy-three year old
patient, fully competent, who suffered from Lou Gehrig's disease 7 had the
right to discontinue use of a mechanical respirator, a right based upon his
constitutional right of privacy. The court recognized the four state inter-
ests involved," but found none of them compelling. The court noted that
this issue is further complicated when the patient is incompetent and
limited its adoption of Saikewicz to the facts, before it, that is, where the
patient is capable of making his own decision.5

Inherent in the Saikewicz approach is the problem of determining
whether the patient is competent to make his own decision. Under that
approach, if the patient expresses a desire to discontinue treatment or
decides against giving consent to an operation, that choice must be given
effect unless there exists a compelling state interest in preserving the pa-
tient's life. However,.if the patient is found to be incompetent, a quardian
will be appointed and the guardian's decision will be given effect. This
problem was addressed in Lane v. Candura. 60 In Lane, the patient refused
to consent to surgical amputation of her right leg, which was infected with
gangrene. The patient's daughter, alleging that her mother was incompe-
tent, petitioned the probate court to be appointed guardian so she could
authorize the operation for her mother. The evidence disclosed that the
patient had undergone previous surgery, during which the surgeons had
removed first a toe and, later, a portion of her right foot, in efforts to halt
the spread of gangrene."2 When it was discovered that the rest of her foot
had become gangrenous, she returned to the hospital, consented to another
operation, but withdrew her consent on the morning of the day it was to
be amputated. The patient was discharged, later returned to the hospital,
again agreed to the operation, and once again withdrew her consent.

The trial court had found that although Mrs. Candura was not mentally
ill, she was incapable of making a rational and competent choice about
whether or not to have the operation. 2 The court extended an order ap-

55. Id. at -, 383 A.2d at 787.
56. 362 So. 2d 160 (Fla. Dist. Ct. App. 1978) (aff'd. Jan. 17, 1979, Sup. Ct. Fla.).
57. The medical term for the disease is amyotrophic lateral sclerosis and is characterized

by the patient's incapability for movement. According to the opinion of the court, id. at 161,
there is no cure and life expectancy is two years from diagnosis.

58. The Florida court expressly adopted the Saikewicz appraoch and analyzed the same
four state interests identified in Saikewicz. See note 33 supra, and accompanying text.

59. 362 So. 2d at 162.
60. - Mass. App. Ct. -, 376 N.E.2d 1232 (1978).
61. 376 N.E.2d at 1234.
62. 376 N.E.2d at 1233.
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pointing the daughter temporary guardian with authorization to consent
to the operation. The order was reversed on appeal, the appellate court
holding that the evidence presented did not justify a finding of legal incom-
petence." The appellate court concluded that proof of an irrational choice
made by the patient is insufficient to meet the petitioner's burden of
proving incompetence. Although the court of appeals accepted the testi-
mony that Mrs. Candura was somewhat senile and suffered from periods
of depression which affected her judgment,"4 it expressly stated that the
evidence which was lacking in order to find incompetence was "evidence
that Mrs. Candura's areas of forgetfulness and confusion cause, or relate
in any way to, impairment of her ability to understand that in rejecting
the amputation she is, in effect, choosing death over life." 5

In State v. Northern,"6 under facts similar to those in Lane, the Tennes-
see Court of Appeals affirmed the trial court's finding of incompetence and
ordered that the Commissioner of Human Serivces be appointed guardian
to authorize surgical amputation of the patient's leg if her condition deteri-
orated to the point where immediate amputation would be necessary to
save her life."7 In upholding the finding of the trial court, the appellate
court defined capacity to consent as "mental ability to make a rational
decision, which includes the ability to perceive, appreciate all relevant
facts and to reach a rational judgment upon such facts."68 The evidence
disclosed that the patient had no perception of the condition of her feet,
having denied that anything was wrong. Additionally, the court found that
the patient was unable to appreciate the fact that death would be the likely
result of her refusal to consent to the operation. 9 The appellate court,
stating that "this is not a right to die case," 0 fully accepted the principle
that, had the patient been competent, she would have the right to withhold
consent to the operation."

Obviously, if the right to refuse treatment in certain circumstances is
based upon the patient's constitutional right of privacy, special care must
be taken in overruling the patient's decision by a finding of incompetence.
It appears from the Lane and Northern decisions that a critical factor in
determining incompetence in these cases is the patient's comprehension of

63. 376 N.E.2d at 1234.
64. 376 N.E.2d at 1234-35.
65. 376 N.E.2d at 1236.
66. 563 S.W.2d 197 (Tenn. Ct. App. 1978).
67. Id. at 211-12. The court interpreted a Tennessee statute which authorized the Depart-

ment of Human Serivces to institute a proceeding to obtain a court order authorizing the
provision of protective services for elderly people who are in danger of death and lack the
capacity to consent to treatment. TENN. CODE ANN. § 14-2301-06 (Supp. 1979).

68. 563 S.W.2d at 209.
69. Id. at 210.
70. Id. at 207 (emphasis in original).
71. Id. See also Judge Drowota's concurring opinion. 563 S.W.2d at 42,
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the choice between death and treatment. Only when the court is satisfied
by sufficient evidence that the patient is unable to comprehend the effect
of his decision to refuse treatment should the court impede the patient's
right to decide by a finding of incompetence.

Since Quinlan, each of the decisions in the so-called right-to-die area has
been premised on the patient's constitutional right of privacy as formu-
lated by the Supreme Court in Roe v. Wade." A brief review of that
decision is necessary in order to fully appreciate the implications of extend-
ing that right to incompetent patients.

II. ROE V. WADE AND THE CONSTITUTIONAL RIGHT TO PRIVACY

In Roe, the Supreme Court held that the constitutional right of privacy
extends to a woman's decision whether to have an abortion, but that right
is not absolute.73 The Court noted that there is no mention of any right of
privacy in the Constitution," but cited a line of cases in support of finding
that the right exists.7" In extending the right of privacy to encompass the
abortion decision,76 the Court made a determination which ultimately in-
volved the allocation of decision-making power:" Under what circumstan-
ces should the individual's right of self-determination, as embodied in the
constitutional right of privacy, yield to the interests of the state?

The Court recognized two legitimate state interests which influence the
determination of who should make the abortion decision: an interest in
protecting the mother's health, and an interest in protecting the
"potentiality of human life.''7 The Court concluded that the state interest
in protecting the mother's health becomes "compelling" at the end of the

72. 410 U.S. 113 (1973).
73. Id. at 153-54.
74. Id. at 152.
75. The Supreme Court relied primarily on Griswold v. Connecticut, 381 U.S. 479 (1965),

for the proposition that the Constitution guarantees a right of personal privacy. In Griswold,
the Court invalidated a Connecticut statute proscribing the use of contraceptives by married
couples, finding a right of privacy in the penumbra formed by the Bill of Rights. Id. at 486.
The right was later extended to unmarried individuals in Eisenstadt v. Baird, 405 U.S. 438
(1972), under an equal protection analysis.

76. No attempt is made in this article to reconcile Roe v. Wade with previous cases in
which a constitutional right of privacy was found. The opinion has been severely criticized
for extending the right of privacy without constitutional authority. See Doe v. Bolton, 410
U.S. 179, 221 (White, J., dissenting) (companion case to Roe v. Wade): "I find nothing in
the language or history of the Constitution to support the Court's judgment." The purpose
here is to analyze the approach taken in the right-to-die cases which adopt the analysis of
Roe.

77. For a discussion of this analysis of the Roe decision, see Tribe, The Supreme
Court-1972 Term, Foreword: Toward A Model of Roles in The Due Process of Life and Law,
87 HARV. L. REV. 1 (1973). Tribe finds that Roe is constitutionally defensible under this
analysis of the decision.

78. 410 U.S. at 162.
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first trimester of pregnancy, because it is at that point that the risk of
injuring the mother's health from an abortion is greater than the risk of
normal childbirth.7" The Court held that from this point onward, the state
may infringe upon the woman's decision through regulation which
"reasonably relates to the preservation and protection of maternal
health." 0 The Court found further that the state interest in protecting the
potential for human life is "compelling" at viability, so that at this point
in the woman's pregnancy, the state may choose to proscribe abortion
without regard to the woman's decision.'

The determination in Roe, then, is that, unless there is a compelling
state interest, only the woman has the power to make the abortion deci-
sion. This determination was reaffirmed by the subsequent holding of the
Supreme Court in Planned Parenthood of Central Missouri v. Danforth.2

The Court in Danforth invalidated the section of a Missouri statute which
required the prior written consent of the woman's spouse in order to obtain
an abortion during the first twelve weeks of pregnancy. 3 The Court held
that "the State may not constitutionally require the consent of the
spouse''4 since "the State cannot 'delegate to a spouse a veto power which
the state itself is absolutely and totally prohibited from exercising during
the first trimester of pregnancy.' ,s

III. APPLICATION OF THE "RIGHT OF PRIVACY" TO THE RIGHT-TO-DIE ISSUE

The Court in Roe recognized that not all personal rights are constitution-
ally protected by the right of privacy, and limited application of that right
to those areas "that can be deemed 'fundamental' or 'implicit in the con-
cept of ordered liberty."' 8 The Court gave no indication of what some of
these other rights might be; nor did the Court indicate what criteria a right
must satisfy to be considered "fundamental." Nevertheless the Court con-
cluded that the right to decide whether or not to have an abortion is
fundamental. Professor Gerety suggests a characteristic of the right of
privacy which must be present before the right may be considered funda-
mental and therefore constitutionally protected is "an autonomy or control

79. Id. at 163. This conclusion was based upon the medical evidence presented to the
Court. Id. at 149.

80. Id. at 163.
81. Id. at 163-64.
82. 428 U.S. 52 (1976).
83. Id. at 67. The statute allowed an exception to this requirement if a licensed physician

certified that the abortion was necessary to preserve the mother's life. Id. at 67-68.
84. Id. at 69.
85. Id. The Court adopted the language of the dissent in the district court's opinion, 392

F. Supp. 1362, 1375 (E.D. Mo. 1975) (Webster, C.J., concurring in part and dissenting in
part).

86. 410 U.S. at 152, citing Palko v. Connecticut, 302 U.S. 319, 325 (1937).
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over the intimacies of personal identity.""'7 Under this definition, any deci-
sion which affects the very nature of an individual's identity should be
included in the right of privacy. Clearly, a patient's decision whether to
refuse medical treatment would come within this definition. As such, the
decision whether or not to refuse medical treatment can logically be in-
cluded as "fundamental" and "within the concept of ordered liberty."

One difficulty, however, in the application of Roe v. Wade to the right-
to-die cases is identifying the appropriate state interest to be balanced
against the right of the individual patient to make his own decision. In Roe,
the state interest was defined as protection of the "potentiality of human
life." ' There can be no doubt that in the right-to-die cases, more than
mere "potential" for human life is involved. Even in Quinlan, perhaps the
most drastic situation, the patient was considered "alive" under any recog-
nized legal standard. 9 Unlike the situation in Roe, in which the Supreme*
Court expressly found "that the word 'person', as used in the Fourteenth
Amendment, does not include the unborn,"9' the terminally-ill patient is
a "person" within that amendment and would appear to be entitled to the
protections established by it. The courts avoid facing this difficulty in the
right-to-die cases, however, by their characterization of the state's interest
in preserving life:

There is a substantial distinction in the State's insistence that human life
be saved where the affliction is curable, as opposed to the State's interest
where, as here, the issue is not whether but when, for how long, and at
what cost to the individual that life may be briefly extended."

The notion is that when the affliction is curable, greater weight is to be
accorded the state's interest in the preservation of life than when the
patient is terminally ill. In effect, the state's interest in preserving life is
redefined as an interest in protecting the potential for "cognitive, sapi-
ent" 2 life.

There is another difficulty in applying Roe v. Wade to the right-to-die
issue, when that issue arises in the context of an incompetent patient. The

87. Gerety, Redefining Privacy, 12 HARV. C.R.-C.L. L. REV. 233, 236 (1977).
88. 410 U.S. at 162.
89. 70 N.J. at __, 355 A.2d at 652.
90. 410 U.S. at 158. The Court reviewed the history of criminal abortion laws, id. at 129-

47, as well as the various uses of the word "person" in the Constitution, id. at 157, to support
their conclusion. The Court noted, however, that if the fetus were a person, the "fetus' right
to life would then be guaranteed specifically by the [Fourteenth] Amendment." Id. at 157.

91. Superintendent of Belchertown v. Saikewicz, __ Mass. at -, 370 N.E.2d at 426.
92. The court in Quinlan expressly conditioned authorization to remove the respirator on

a finding that "there is no reasonable possibility of Karen's ever emerging from her present
comatose condition to a cognitive, sapient state . . ." 70 N.J. at -, 355 A.2d at 671
(emphasis added). Similarly, the court in Satz found no compelling state interest in the
preservation of life where "the condition is terminal, the patient's situation wretched and the
continuation of his life temporary and totally artificial." 362 So. 2d at 162.
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constitutional right-of privacy as formulated in Roe v. Wade is an expres-
sion of the value of self-determination. It reflects a fundamental belief that
in certain circumstances, individuals must be permitted to make their own
decision. There is a conceptual fallacy in the extension of this right to
decide to the situation where the incompetent patient, by definition, is
unable to make a decision. Construction of a legal fiction, whereby the
right of privacy is guaranteed to an incompetent patient and exercised by
a court appointed guardian, misconstrues the premise upon which the
constitutional right of privacy is founded; namely, the value in self-
determination. Once the "self" is unable to "determine," the value under-
lying the constitutional right of privacy is neither preserved nor destroyed
by the state's assumption of the power to make this decision. Indeed, as
noted in Danforth, only once the state has the power to decide may it then
legitimately delegate that power to a third person. 3 Under the Quinlan and
Saikewicz approach, the courts delegated the decision-making power to a
guardian.

The delegation to a third party of the power to decide for the incompe-
tent patient raises another difficulty. Since the value in self-determination
is absent in the case of an incompetent patient, of what value is it to
restrict the guardian to the decision which he feels the incompetent patient
would make if the incompetent patient were able to decide? In other words,
having authorized the guardian to exercise the power of the state to make
the decision, it is imperative that the courts provide realistic guidelines for
the exercise of that power. The factors that the courts have used to deter-
mine the weight of the state's interest would be applicable to the issue of
what decision should be made: age, prognosis, expense of treatment, and
pain.

CONCLUSION

The question of whether a terminally-ill patient can refuse medical
treatment is as controversial and as likely to be influenced by one's reli-
gion, philosophy, and moral beliefs, as the abortion decision. The applica-
tion of the Supreme Court's analysis in Roe v. Wade to the right-to-die
issue is a logical extension of the right of an individual to make his own
decision concerning these moral questions when the patient is competent
to do so. In this way, the courts are able to avoid imposing one particular
moral determination on all of society; each member is free to arrive at his
own conclusion. However, when the patient is incompetent to make his
own decision, the courts have greater difficulty avoiding a determination
of what decision should be made. Extending the right of privacy to an
incompetent patient and appointing a guardian to exercise that right
appears to avoid the difficult task of determining what decision should be

93. See note 85 supra, and accompanying text.
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made. But in so doing, the constitutional right of privacy formulated in
Roe v. Wade is transformed into a legal doctrine which is no longer expres-
sive of the value which gave it birth: the fundamental value of private
decision-making.

TONY MCGINLEY




