
The Extent of Accommodation to Employees'
Religious Practices Under Title VII:

Developments Since Trans World Airlines, Inc. v.
Hardison

In 1977, in Trans World Airlines, Inc. v. Hardison, I the Supreme Court
addressed the issue of the extent of accommodation to employees'
religious practices required by Title VII of the Civil Rights Act of 1964.2
Although the Court took "a narrow view of a broad remedial statute,"3

this comment will attempt to show that the decision has not dealt "a fatal
blow to all efforts under Title VII to accommodate work requirements to
religious practices," 4 but instead has been appropriately limited to its facts
by some lower courts.

A duty of "reasonable accommodation" to employees' religious prac-
tices, without "undue hardship," was first articulated by the Equal Em-
ployment Opportunities Commission, in its 1967 guidelines for Title VII.5

Prior to the 1972 amendment, which incorporated the guidelines into the
Act,' the Sixth Circuit, in Dewey v. Reynolds Metals Co., ' declared that
"[t]o construe the Act as authorizing the adoption of Regulations which
would coerce or compel an employer to accede to or accommodate the re-
ligious beliefs of all of his employees would raise grave constitutional ques-
tions of violation of the Establishment Clause of the First Amendment.' 8

Dewey involved an employee who refused to work overtime on Sundays
because of his religious beliefs. His employer allowed employees to be re-
lieved from overtime by arranging for another qualified employee to serve
as a replacement. Dewey refused, on religious grounds, to obtain such a
replacement, and was discharged for being absent from work without rea-
sonable cause. The Sixth Circuit held that the district court had erred in
applying the 1967 regulation to the Act because it had not been in effect

1. 432 U.S. 63 (1977).
2. Civil Rights Act of 1964, Title VII, 42 U.S.C. §§ 2000e-2000e-17 (1976 & Supp. 11977).
3. The Supreme Court, 1976 Term, 91 HARV. L. REv. 1, 274 (1977).
4. 432 U.S. at 86 (Marshall, J., dissenting).
5. 29 C.F.R. § 1605.1 (1978). The guidelines are still in effect.
6. Equal Employment Opportunity Act of 1972, 42 U.S.C. § 2000e(j) (1976 & Supp. I

1977).
7. 429 F.2d 324 (6th Cir. 1970), aff'd by an equally divided court, 402 U.S. 689 (1971).

"Judgement entered by an equally divided Court is not 'entitled to precedential weight."'
432 U.S. at 73 n.8, quoting Neil v. Biggers, 409 U.S. 188, 192 (1972).

8. 429 F.2d at 334. U.S. CONST. amend. I: "Congress shall make no law respecting an
establishment of religion .... "
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at the time of Dewey's discharge The court further said that even if the
regulation were applicable, the employer had made a reasonable accom-
modation with the replacement system. 0

Partially in response to Dewey, Congress amended the Act in 1972 and
incorporated the Equal Employment Opportunities Commission guideline
into the definition of religion." The circuit courts' decisions remained un-
clear on the extent of required accommodation, however, as exemplified
by two Sixth Circuit cases: Cummins v. Parker Seal Co.'2 and Reid v.
Memphis Publishing Co. 3 In Cummins, the district court had dismissed
an employee's complaint which alleged that he had been illegally dis-
charged on the basis of his religion." Because the district court did not
specify why accommodating the employee was unreasonable, the Sixth
Circuit reviewed the evidence and reversed, holding that "objections and
complaints of fellow employees, in and of themselves, do not constitute
undue hardship in the conduct of an employer's business . . . . [Tihe
fact that Saturday Sabbath observance by one employee forces other
employees to substitute during weekend hours does not demonstrate an
undue hardship on the employer's business."'"

Reid involved a Seventh Day Adventist who alleged that defendant re-
fused to employ him as a copyreader because of his religion. The Sixth
Circuit reversed the trial court's judgment for plaintiff, and found that the

9. 429 F.2d at 330.
10. 429 F.2d at 331.
11. Equal Employment Opportunity Act, supra note 6. "The term 'religion' includes all

aspects of religious observance and practice, as well as belief, unless an employer demon-
strates that he is unable to reasonably accommodate to an employee's or prospective
employee's religious observance or practice without undue hardship on the conduct of the
employer's business."

The provision was offered as an amendment from the floor by Senator Jennings Randolph,
who indicated that it was designed to address the problems of Sabbatarians whose right to
accommodation was unclear because of judicial interpretations of the statute, including
Dewey. 118 CONG. REC. 705-706 (1972). The amendment was adopted unanimously by the
Senate on a roll call vote. 118 CONG. REc. at 731.

12. 516 F.2d 544 (6th Cir. 1975), aff'd by an equally divided court, 429 U.S. 65 (1976) (per
curiam), vac. and remanded on reh., 433 U.S. 903 (1977) (mem.). See also text accompanying
note 32, infra.

13. 521 F.2d 512 (6th Cir. 1975), cert. denied, 429 U.S. 964 (1976). See also 432 U.S. at 75
n.10, for examples of treatment by other circuits.

14. Cummins v. Parker Seal Co., No. 2432 (E.D. Ky., filed March 20, 1974), (mem.),
quoted in 516 F.2d at 545-46.

15. 516 F.2d at 550. In 1965, the plaintiff-employee was promoted to shift supervisor of
one of the defendant-employer's two departments. The plaintiff joined the World Wide
Church of God in 1970, which observes its Sabbath from sunset Friday to sunset Saturday.
Thereafter, for more than a year, the defendant accommodated the plaintiff by having a
single supervisor cover both of the departments on Saturdays. Complaints from another
supervisor resulted in defendant's requiring plaintiff to work on Saturdays or be terminated.
The court appeared to place great emphasis on the fact that an accommodation had been
made for over a year. Id. at 547..
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position of copyreader required work on Saturdays, and that to require
defendant to hire two copyreaders when it needed only one, or to require
it to assign senior copyreaders to substitute for plaintiff on Saturdays,
would be undue hardship."

Noting the conflict between and within the courts of appeal, the Su-
preme Court attempted to define the scope of an employer's obligation to
accomodate in Trans World Airlines, Inc. v. Hardison." In 1967, Larry
Hardison was hired by Trans World Airlines (TWA) as a clerk in the stores
department, which operated twenty-four hours a day, 365 days a year. All
employees were subject to a collective-bargaining agreement between
TWA and the International Association of Machinists and Aerospace
Workers (IAM). Through a system of bidding, senior employees had first
choice for job and shift assignments. In 1968, Hardison began studying the
religion of the Worldwide Church of God, and told his supervisor that his
religious convictions proscribed working between sunset Friday and sunset
on Saturday. The supervisor agreed that the union steward should seek a
job swap or a change of days off for Hardison, and he was transferred to a
shift which permitted him to observe his Sabbath. He later bid for and
received a transfer to a different building, where he was asked to work
Saturdays while another employee was on vacation. Because of the trans-
fer, Hardison had insufficient seniority to bid for a shift having Saturdays
off. The union was unwilling to violate the collective-bargaining agree-
ment; Hardison refused to work on Saturdays, and after a hearing he was
discharged.

Hardison brought suit against TWA and IAM, alleging that his dis-
charge constituted religious discrimination in violation of Title VII. The
trial court ruled in favor of both defendants, holding that the union's duty
to accommodate Hardison did not require it to ignore the seniority
system, and that requiring TWA to further accommodate Hardison
would be an undue hardship.'8 The Eighth Circuit affirmed the judgment
for IAM, but reversed the judgment for TWA." In its view, TWA had
rejected three reasonable alternatives: permitting Hardison to work a
four-day week, filling his Saturday shift with other available personnel,
or swapping Hardison and another employee either for another shift or
for Saturdays. TWA appealed. 2

16. 521 F.2d at 521.
17. 432 U.S. 63, 75 n.10 (1977).
18. Hardison v. Trans World Airlines, 375 F. Supp. 877, 883, 889 (W.D. Mo. 1974). The

court rejected TWA's contention that requiring accommodation was an unconstitutional
establishment of religion. Id. at 887.

19. 527 F.2d 33 (8th Cir. 1975).
20. See 432.U.S. at 70 n.5. Hardison did not seek a writ of certiorari in regard to the

judgment in favor of TAM. However, IAM did seek a writ of certiorari from the Supreme Court
on the ground that the Eighth Circuit judgment against TWA seriously involved union inter-
ests. The Supreme Court granted the writ to both IAM and TWA, but did not address the
status of the former because of the Court's disposition of the case against TWA.
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The Supreme Court noted that at the time of the alleged discrimination,
the Equal Employment Opportunities Commission guideline was in ef-
fect' but had not been incorporated into the Act. The guideline was ac-
cepted by the Court as "a defensible construction of the pre-1972 statute,
i.e., as imposing on TWA the duty of 'reasonable accommodation' in the
absence of 'undue hardship.' "22 The Court found that TWA had made
reasonable efforts to accommodate Hardison, and that the circuit court's
suggested alternatives would have caused undue hardship. It stated that
if TWA had arranged a swap, it would have violated the collective-
bargaining agreement with IAM, and that the alternatives either would
have caused other shop functions to suffer or would have required premium
overtime pay. "To require TWA to bear more than a de minimus cost in
order to give Hardison Saturdays off is an undue hardship. '2 3

The Court did not discuss TWA's contention that the court of appeals'
construction of the Act violated the establishment clause of the First
Amendment.24 In dissent, however, Justice Marshall concluded that the
Act was constitutional,"5 and criticized the majority for construing the
statute narrowly so as to avoid considering the constitutional challenge."
Prior to Hardison, the religious accommodation requirement had passed
constitutional muster in the Sixth Circuit Court of Appeals,2 although a
district court in California had held that it was an unconstitutional estab-
lishment of religion.28 It does appear that the requirement would pass the
three-prong test articulated in Committee for Public Education v.
Nyquist. 

21

The purpose of the reasonable accommodations rule, like Title VII as a
whole, was to prevent discrimination in employment. Its primary effect

21. See note 5 supra.
22. 432 U.S. at 76n.11.
23. Id. at 84.
24. Id. at 70. See also text accompanying note 8 supra.
25. Id. at 91 (Marshall, J., dissenting).
26. Id. at 89-90.
27. See, e.g., Cummins v. Parker Seal Co., 516 F.2d 544, 551-54 (6th Cir. 1975), aff'd by

an equally divided court, 429 U.S. 65 (1976) (per curiam), vac. and remanded on reh., 433
U.S. 903 (1977)(mem.); Reid v. Memphis Publishing Co., 468 F.2d 346, 350 (6th Cir. 1972).
For discussions of the constitutionality of the requirement, see Comment, Religious Discrimi.
nation and Title VII's Reasonable Accommodations Rule: Trans World Airlines, Inc. v.
Hardison, 39 OHIO ST. L. J. 639, 656-663 (1978); and The Supreme Court, 1976 Term, 91 HARv.
L. REv. 265, 271 n.47 (1977).

28. Yott v. North American Rockwell Corp., 428 F. Supp. 763, 767 (C.D. Cal. 1977). The
court in Yott stated that the first amendment's prohibition against establishment of religion
was "absolute," and that Congress' limiting the required accommodation to "reasonable"
did not save the statute. Id. at 765-66.

29. 413 U.S. 756 (1973). "[T]o pass muster under the Establishment Clause the law in
question, first, must reflect a clearly secular legislative purpose, . . . second, must have a
primary effect that neither advances nor inhibits religion, . . . and, third, must avoid exces-
sive government entanglement with religion .... " Id. at 773 (citations omitted).
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is neither to advance nor inhibit religion but rather to protect job security.
Nor does the rule excessively entangle government in religion; courts de-
ciding cases that concern the rule would have only to determine whether
an undue hardship would result.3 °

Hardison has been criticized as effectively precluding "accommodation
of Saturday Sabbatarians if it would entail temporary payment of over-
time wages to another employee, lost efficiency in the business operation,
or violation of a collective bargaining agreement."'" Indeed, on remand to
the Sixth Circuit, Cummins v. Parker Seal Co. 31 was reversed, and the de-
cision of the district court, which had dismissed the complaint of the Sab-
batarian plaintiff, was "affirmed on authority of Hardison."" Even more
extreme was one of the first post-Hardison decisions, Jordan v. North
Carolina National Bank, 31 in which the Fourth Circuit reversed a judg-
ment for a Seventh Day Adventist who unsuccessfully sought reinstate-
ment with defendant bank. Jordan had stipulated that her employment
be accompanied by a "guarantee" that she would never have to work on
Saturdays. The bank made no effort to determine whether it could
accommodate her religious beliefs, 35 but the court stated that "Jordan's
pre-requirement on its face was so unlimited and absolute in scope...
that it speaks its own unreasonableness and [is] thus beyond accommoda-
tion., '3

On the other end of the spectrum, courts of appeals have been interpret-
ing and distinguishing Hardison and not adopting "the very position that
Congress expressly rejected in 1972 . . . .-31 In McDaniel v. Essex Interna-
tional, Inc.," the plaintiff was a Seventh-day Adventist whose religious
convictions prevented her from paying union dues as required by the union
security clause in a collective bargaining agreement between her employer
and the union. The employee suggested that she contribute her dues to a
non-sectarian charity, but neither the union nor the employer responded,
and she was discharged. The district court found that foregoing plaintiffs
dues would work an undue hardship on the union and, consistent with
Hardison, held that the plaintiff's religious practices were subordinate to

30. Comment, Religious Discrimination and Title VII's Reasonable Accommodations
Rule: Trans World Airlines, Inc. v. Hardison, 39 OHIo ST. L. J. 639, 664 (1978).

31. Id.
32. See note 12 supra.
33. 561 F.2d 658, 659 (1977) (per curiam). See also Chrysler Corp. v. Mann, 561 F.2d 1282

(8th Cir. 1977), cert. denied, 434 U.S. 1039 (1978). Mann is unusual in that the means
available for accommodation were rejected by the Sabbatarian. The court held that an em-
ployee can not "shift all responsibility for acommodation to his employer." 561 F.2d at 1285.

34. 565 F.2d 72 (4th Cir. 1977).
35. Id. at 77 (Winter, J., dissenting).
36. Id. at 76.
37. 432 U.S at 87 (Marshall, J., dissenting). Justice Marshall was referring to Congress'

rejection of the position that accommodation should not involve some preferential treatment.
Id. at 89.

38. 571 F.2d 338 (6th Cir. 1978).
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the government's interest in collective bargaining agreements." Because
the district court made no specific finding that it would be undue hardship
for the employer to violate the collective bargaining agreement by refusing
to discharge the plaintiff, the Sixth Circuit reversed and remanded. 0 The
court cited Hardison only for the proposition that "some effort to accomo-
date an employee's religious needs"'" is required by Title VII, and further
stated that "[tlhe union security provisions of Taft-Hartley do not relieve
an employer or a union of the duty of attempting to make reasonable
accommodation to the individual religious needs of employees."" The
court indicated that the burden was on the employer and union to demon-
strate that undue hardship would result from possible accommodations
suggested by the employee. 3

The Ninth Circuit extended McDaniel when it held that the burden was
on the employer and the union to "undertake initial steps toward accomo-
dation."" The facts of Anderson v. General Dynamics Convair Aerospace
Division5 are quite similar to those in McDaniel. The employee was a
Seventh Day Adventist who was discharged for refusing to become a mem-
ber of or contribute to the union, as provided by the union security clause
in the collective bargaining agreement between the employer and union.
The trial court4" held that the employee's contribution of his dues to a
charity would be undue hardship, but the court of appeals reversed.
"Undue hardship means something greater than hardship. Undue hard-
ship cannot be proved by assumptions nor by opinions based on hypotheti-
cal facts. Even proof that employees would grumble about a particular
accommodation is not enough to establish undue hardships."'"

Neither McDaniel nor Anderson determined whether the loss to a union
of an employee's dues would be undue hardship, although Hardison dic-
tates this result. The Supreme Court in Hardison took into account the
likelihood that the employer had many employees in the plaintiff's situa-
tion, and held that the cost of accommodation would be more than de
minimus. 4 8 In Burns v. Southern Pacific Transportation Co., 9 however, the

39. Id. at 341.
40. Id. at 344.
41. Id. at 342.
42. Id. at 343.
43. Id. at 343-44. Plaintiff had offered to pay the union an amount equivalent to the

percentage of her union dues used for purposes that did not violate her religious beliefs. Id.
44. Anderson v. General Dynamics Convair Aerospace Division, 589 F.2d 397, 401 (9th

Cir. 1978).
45. Id.
46. 430 F. Supp. 418 (S.D. Cal. 1977).
47. 589 F.2d at 402. The hardship hypothesized by the employer and union was a "general

sentiment against free riders." Id.
48. 432 U.S. at 84 n.15.
49. 589 F.2d 403 (9th Cir. 1978), cert. denied, 439 U.S. 1072 (1979).
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Ninth Circuit refused to similarly speculate,N and held that "the loss of
dues to the Union is de minimus . . . . "I The Ninth Circuit narrowly
construed Hardison. To establish undue hardship, "[an employer or
union would have to show, as in Hardison, actual imposition on co-workers
or disruption of the work routine."52

In Redmond v. GAF Corp.,53 the employee, a Jehovah's Witness, was
appointed by the Body of Elders to teach a Bible study class. The class
met on Tuesday evenings for fifteen years, and there was no conflict with
the employee's job. In 1974, the class was changed to Saturday mornings,
creating a conflict with the required overtime infrequently scheduled on
Saturdays by the employer. Finding that the Bible study class was a reli-
gious practice protected by the Act,5 the Seventh Circuit affirmed the trial
court's decision that the employer had discharged the employee in viola-
tion of Title VII. Unlike the employer in Hardison, Redmond's employer
did not show that there would be lost efficiency or undermanning of an-
other operation if Redmond was excused from Saturday overtime. Nor was
a collective bargaining agreement with a union involved. 6 The Redmond
case demonstrates that Hardison can be limited to "cases where the bur-
den [on the employer] was caused by a neutral seniority or merit system
included in a collective bargaining agreement."57

In summary, the post-Hardison cases indicate a trend in the courts of
appeals to give meaning to Title VII and its reasonable accommodation
requirement. "The term 'reasonable accommodation' is a relative term
and cannot be given a hard and fast meaning. Each case involving such a
determination necessarily depends upon its own facts and circumstances,
and comes down to a determination of 'reasonableness' under the unique
circumstances of the individual employer-employee relationship." 58 An
accommodation should not be rejected simply because it involves preferen-
tial treatment. "[T]he reasonable accommodation rule reflects a legisla-
tive judgment that, as a practical matter, certain persons will not compro-
mise their religious convictions and that they should not be punished for
the supremacy of conscience."59

SUZANNE L. CASSIDY

50. "If, in the future, the expressed fear of widespread refusal to pay union dues on
religious grounds should become a reality, undue hardship could be proved." kd. at 407.

51. Id. (emphasis in original). The court also dismissed the contention that administrative
difficulties constituted undue hardship. Id.

52. Id.
53. 574 F.2d 897 (7th Cir. 1978).
54. Id. at 900-01.
55. Id. at 904.
56. Id.
57. The Supreme Court, 1976 Term, supra note 3, at 270 n.46.
58. 574 F.2d at 902-03.
59. 516 F.2d at 552-53.




