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A major theme throughout twentieth century theology hasbeen the issue
of the accountability of both church and state to underlying concepts of
justice, and the relationship between law and gospel in the experience of
the individual and the community. A major theme in twentieth century
jurisprudence has been the issue of the relationship between law and mo-
rality, and the validity of seeking to accomplish implicit or explicit moral
purposes through the law. At stake in both of these issues are questions of
the ultimate validity of law, and the proper functions of law. Far too
frequently debates over the validity and function of law, whether in the
context of theology or jurisprudence, reflect two positions: (a) a normative
and highly positive efficacious view of law in which the validity of law rests
on recognition and acceptance by a society; or (b) a limited and minimal
concept of law in which normative behavior is governed ultimately by
extra-legal standards and beliefs.

In a period during which there are extensive shifts in the traditional
structures and institutions of society which express the validity and func-
tion of law, these issues and debates magnify in intensity and complexity.
The concept of the rule of law becomes confused with the role of law, and
the righteousness of the state becomes confused with the ultimate purpose
of law. In such a context, the Reformation Doctrine of Usus Legis becomes
a valuable analytic tool for clarifying questions of the validity of law and
differing functions of law.

I. THE CONTEXT

From virtually every perspective, the first half of the sixteenth century
was for western Europe a period of cataclysmic change. Radical shifts in
every aspect of personal, communal, and religious life created an instabil-
ity and crisis in fundamental values and order of society. Political, legal,
and economic upheavals converged to produce a striking reorientation to
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concepts of authority and legitimacy. This is not to say that the dramatic
events of the early Reformation can be understood in simply a causal or
logical relationship to any set of sociological phenomena which preceded,
or followed, the Reformation. Indeed, seeds of the Reformation were laid
centuries earlier, with the buds still blossoming today. Rather, the Refor-
mation can be viewed as an experience of fundamental crisis of the role of
the law, and the rule of law. It is in being a part of this Reformation, this
reformulation of the function of law, that the Doctrine of Usus Legis sheds
light on twentieth century concepts of law.

Indicative of the rapid transformation in traditional concepts of author-
ity and legitimacy were the profound changes in both form and substance
of societal institutions which provided the structure, penultimately if not
ultimately, for belief in the authority and legitimacy of law. Three of the
primary areas of change which reflected this reorientation occurred in the
legal profession and formal concepts of law, the polity and authority of the
church, and the economic infrastructures of the society.

A. Law and the Legal Profession

The method and timing of the predominance of Roman law in western
European culture has been the focus of several recent scholarly works., One
of the major contributions of the research reflected by these works is the
realization that by the beginning of the sixteenth century the evolution in
the experience of law from customary law to cognitive juridical science had
taken firm hold. Three major characteristics of this change were the estab-
lishment in the twelfth century of the first formal system of legal education
at Bologna,2 the application of Justinian's Corpus Iuris Civilis to both
private law and public law functions,' and the development of juridical
science through the application of scholasticism to defined "bodies of
law."'

A corollary of these changes in concepts and methods of conceptu-
alization of law was the development by the beginning of the sixteenth
century of an intricate system of courts, culminating in the Reichskam-
mergerich-the imperial supreme court. The Reichskammergerich
became the vehicle for application of the new science of law to the Ger-
manic estates, and by 1556 its caseload exceeded five thousand cases.'

1. See, e.g., Berman, The Origins of Western Legal Science, 90 HARV. L. REV. 894 (1977),
and W. ULLMAN, LAW AND POLITICS IN THE MIDDLE AGES (1975).

2. The development of legal scholarship at the University of Bologna is generally dated
to the mid-twelfth century. See Berman, supra note 1, at 900; W. ULLMAN, supra note 1, at
93. See also, Berman, The Background of the Western Legal Tradition in the Folklaw of the
Peoples of Europe, 45 U. CHI. L. REV. 553 (1978).

3. See W. ULLMAN, supra note 1, at 58.
4. See Berman, supra note 1, at 908-30; W. ULLMAN, supra note 1, at 88.
5. See J. DAWSON, THE ORACLES OF THE LAW 190-97, 213 (1968).
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These changes in the legal system and in legal education had three
important effects on the perception of the role of law. First, the system of
legal education created a privileged elite in whose province rested primary
authority for interpreting the law.6 Second, the predominance of Roman
law elevated uniformity and generality over individuality and particular-
ity. A transnational law took hold at the expense of custom and authority
of localized estates. Third, the juridical system incorporated class struc-
tures, thereby increasing the fragmentation of groups under the rule of this
law. The exemption of clerics, nobility, and gentry from the jurisdiction
of the Reichskammergerich completed a vise in which the common person
became the object of the law, while the subject of the law was an educated
elite.7

B. Authority of the Church

By the end of the fifteenth century the role of the church as a legitimiz-
ing agent of law had begun to crumble. Over the course of the Middle Ages,
church councils had evolved as primary pronouncers of law and had estab-
lished the concept of rule of law. In the late Middle Ages the decrees of
these church councils

breathed the essential spirit of counciliarism which was based on three
strands of thought: the Marsilian view of the people's political sover-
eignty; the canonistic corporation thesis; and the Bartolist view of the
people's legislative sovereignty. The relevant decrees of the so-called Re-
form Councils therefore set out from the premiss [sic] that totality of
power rested in the Church Universal which acted through its
,representative' general council.,

Notwithstanding the rise in conciliarism from the Carolingian Renais-
sance through the Fourth Lateran Council, the concept of a governing
council which had the authority to determine the law collapsed in the face
of condemnation by Pope Pius II in 1460, and reassertion of full authority

6. This proposition is not intended to contrast the objective nature of Roman law with
the earlier concept of the ruler as law-giver and sole authority for interpreting law. See W.
ULLMAN, supra note 1, at 47-48, 56-63 (contrast of "ascending" and "descending" themes of
law and government). Rather, this argument points to the degree of participation by the lay
person in adjudication and legislation as evidenced by the contrast between application of
customary law versus application of the Justinian corpus. See J. DAWSON, supra note 5, at
151.

7. See H. HILLERBRAND, THE WORLD OF THE REFORMATION 182-83 (1973): "The peasants
resented the new way of life, the new taxes and obligations, the new laws, the new judicial
procedures, and, above all, the increasingly autocratic tendencies of the rulers. What evoked
their indignation was not economic need or social oppression, but a changing and alien legal
order." See also, Schapiro, Social Reform and the Reformation, 34 STUD. IN HIST. & ECON.
17 (1909).

8. W. ULLMAN, supra note 1, at 157.
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over all councils by Pope Leo X in the second decade of the sixteenth
century.

The decline in the authority of the church during this period is further
indicated by two seemingly unrelated events which occurred at the Diet
of Worms in 1521. On the one hand, Luther's confrontation with the church
burst into the open with the imposition by Charles I of an imperial ban on
Luther's works five months after the issuance of the Papal Bull excommun-
icating Luther.' On the other, the church's authority was simultaneously
challenged by secular authorities which presented at the same Diet a list
of over one hundred specific grievances, or gravamina, against the church
including "complaints about the reservation of certain lawsuits to Rome
[and] the exemption of clerics from ordinary jurisdiction."'' 0

By the Peace of Augsberg in 1555 upon the conclusion of the Schmal-
kaldian War, the collapse in the exclusivity of the power of the church had
become irreversible: Cuius regio, eius et religio-He whose region, his the
religion.

C. Economic Forces

Infuriated by certain claims made in the sale of indulgences by the Do-
minican friar Johann Tetzel, Luther drafted a set of ninety-five theses
... . On October 31 he sent a copy of his theses, together with a covering
letter, to Archbishop Albert of Mainz, asking him to stop Tetzel's preach-
ing . . . . What Luther did not know was that he had reached into a
hornet's nest: Tetzel was part of an elaborate financial and political
scheme that involved the Curia, Archbishop Albert, the banking house of
the Fuggers, and even the next German Emperor."

Facilitated by the emergence of Roman law as a transnational code
providing uniformity and predictability, commercial interests and trade
began to flourish in the early sixteenth century-but not without great
expense. Wealth and economic power became so concentrated in the hands
of a few that the Diet of Nuremberg in 1522-23 criticized monopolies for
"making a secret agreement with the king of Portugal to give them rebates
in order to enable them to control the market and raise prices."" Even

9. Charles' Edict, however, lacked the very authority of law which he sought to provide
in it, for he issued it after the adjournment of the diet and without the unanimous consent
of his electors which he claimed as evidence of support for the ban. See H. HILLERBRAND, supra
note 7, at 25.

10. Id. at 9.
11. Id. at 14.
12. Schapiro, supra note 7, at 25. The City of Augsburg responded: "Where there is no

business the country is of little account. Hence it follows that commerce is useful to kings
and princes, and good for the common weal. The more business a country does the more
prosperous are its people." Id. at 34. Luther attacked with specificity this "great filthy,
widespread business of trade and commerce." M. LUTHER, Trade and Usury, in 45 LUTHER's

WORKS 3, 231, 260 (J. Pelikan & H. Lehman eds. 1955) [hereinafter cited as LUTHER'S
WORKS 1.
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though the Diet of Trier-Cologne a decade earlier had formally prohibited
monopolies, this was never enforced.

Not the least of reasons for the failure of the campaign against monopo-
lies was the power of the largest banking house in Europe in the early
sixteenth century: the Fugger Empire. Having financed the election of
Charles I, Jacob Fugger was in a position to call for interest on his loans,
and in doing so quickly persuaded Charles to oppose any revitalization of
anti-monopoly moves in the 1523 Diet."3

Closely tied to the economic power of the Fugger Empire was the rapid
rise in the sale of indulgences by the church. Having acquired the threefold
title of Archbishop of Magdeburg, Bishop of Halberstadt, and Archbishop
of Mainz at a cost of more than twice the customary fees," young Albert
arranged as collateral for his Fugger loans the sale of plenary indulgences.
It was this sale of indulgences by the wealthy and shrewd salesman Johann
Tetzel that ultimately prompted Luther to deliver his Ninety-Five Theses
to Tetzel's stongest supporter - Archbishop Albert of Mainz.

The affirmation of the concept in Roman law of private ownership of
property directly conflicted with use of common lands by peasants, leading
to a series of peasants' revolts commencing with a peasant uprising in
Bohemia in 1476, and culminating in the Peasants' Revolt of 1525.11 In
addition to concentrations of wealth and property, taxes and usury were
rallying cries for persons disenfranchised by church and state alike: "In the
face of usury, taxes and rents no one can have faith."'

By the beginning of the sixteenth century the societal institutions which
legitimized the rule of law, and through which one experienced the role of
law, had collapsed. No longer sanctified by the divine authority of the
pope, the creation and application of law became vested in a small exclu-
sive group of law-givers trained in Roman law. Deprived of the security of
customary law, peasants and feudal lords of small estates were alienated
from the sources of law's validity, and their experience of the roles of law
became that of arbitrariness and exploitation. Within this context of the
crisis of law, the Doctrine of Usus Legis became one means of perceiving
the validity of functions of law.' 7

13. See J. STRIEDER, DAS REICHE AUGSBURG (1938), cited in 45 LUTHER'S WORKS, supra note
12, at 242 n.41.

14. Church canons prohibited holding more than one such position, and at age twenty-
three, below the canonical age, Albert paid handsomely for his titles. See, e.g., E. SCHWIEBERT,

LUTHER AND His TIMES 306-07 (1950).
15. Both G. WILLIAMS, THE RADICAL REFORMATION 61 (1962), and Schapiro, supra note 7,

at 66-67, see the peasants' rebellions as a primary reaction against exploitation fostered by
the replacement of customary law with Roman law.

16. G. WILLIAMS, supra note 15, at 56 (quoting Thomas Muntzer).
17. The thesis of this article is not that Luther's theology or jurisprudence constitutes a

systematic response to this crisis in the rule of law. Rather, the purpose is simply to present
the Doctrine of Usus Legis as a radical and valuable reformulation of the rule of law and the
roles of law individually and communally.

1980]



MERCER LAW REVIEW

II. THE FORMULATION

In its simplest form, the Doctrine of Usus Legis is the doctrine of differ-
ent functions of the law. In the Duplex Usus Legis there are two basic
functions of law: political-civil and theological. In the Triplex Usus Legis
there is added a third function, didactic. Both doctrines hold that law
serves different functions, some applicable to all persons, others applicable
to Christians alone. It is surprising that in most theological discussions of
the various doctrines, little emphasis is placed on the subject of the use of
the law, and to whom it is directed. Gerhard Ebeling'" and Dietrich Bon-
hoeffer'" are among the few who have dealt with this point, and both
emphasized that the subject of the use of the law is God, never man.

The concept of different uses of the law has been attributed to Martin
Luther, though there is strong disagreement among scholars as to the
extent he relied on it.s The concept never appears in Luther's early writ-
ings (prior to 1519), being first developed in his Commentaries on Gala-
tians during the period 1531-1535.

Hence one must know that there is a double use of the Law. One is the
civic use. God has ordained civic laws, indeed all laws, to restrain trans-
gressions. . . Thus the first understanding and use of the Law is to
restrain the wicked. . . .The second use of the Law is the theological or
spiritual one, which serves to increase transgressions. This is the primary
purpose of the Law of Moses, that through it sin might grow and be
multiplied, especially in the conscience.2 '

In this development of the concept of Duplex Usus Legis, the emphasis
is on the theological use of the law. In Luther's Second Disputation Against
the Antinomians, there are several passages which develop a third use of

18. See G. EBELING, WORD AND FAITH 75-76 (J.W. Leitch trans.) (1963).
19. See D. BONHOEFFER, ETHICS 303 (1975). See also Montgomery, Law & Gospel: Three

Functions of Law, 6 THE CHRISTIAN LAW. 23 (1976). In his summary of the function of law,
Prof. Montgomery makes two danger6us oversimplifications. First, he states that Christian
theology refuses to separate positive from revealed law. This is a misleading assertion, at least
in terms of Luther's theology, for positive law can never stand as the objective of justification
and positive law (civic use of the law) is such that it must be complied with by all persons.
Second, he asserts that the Christian lawyer should maximize good through the legal system.
This utilitarian view of the civil use of law, and the state, may carry an implicit premise that
the authority of the state-is self-justified by its actions, and ignores Luther's premise that
the civil use of law is derived from "divine" law, and intended to be used for limited purposes.

20. See, e.g., G. EBELING, supra note 18, at 73. In a recent work which is both insightful
and provocative, Karl Hertz discusses at length Luther's attitude towards law. Hertz, Luther
and the Law, 29 HAST. L. J. 1505 (1978). Curiously, Hertz never refers to a doctrine of the
uses of law; he only mentions in passing Luther's disdain for Melanchthon's development of
a third use of the law. Id., at 1521 n.37. Though he rejects any notion that Luther was a
systematic legal philosopher, Hertz carefully develops Luther's concepts of government, so-
ciety, and public institutions.

21. 26 LUTHER'S WORKS, supra note 12, at 308-11.
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the law,the didactic use of instructing the regenerate in obedience to God's
will.2 2 This passage which includes a third use of the law, however, is held
by Werner Elert23 and Gerhard Ebeling2 to be a forgery. They base their
assertion on the almost verbatim transcript of the passages found in the
Melanchthon's earlier Loci. In this work Melanchthon expressed the third
use as "the preaching of the law [which is] concerned with those saints
who are now believers, who have been born again through God's word and
the Holy Spirit. '25

A. Theological Use

Though there is disagreement between Ebeling and Elert as to the order
in which Luther expressed the different uses, 2 it is agreed that for Luther
the primary emphasis is on the theological use of the law. Referred to at
different times as the usus theologicus, elentichticus, spiritulis, and
pedagogicus, the theological use of the law is that which addresses the self-
righteousness of man and convicts him of sin. This is the lex semper
accusans, the law which always accuses and exposes one's sin. Luther
states without reservation:

Therefore the true function and the chief and proper use of the Law is to
reveal to man his sin, blindness, misery, wickedness, ignorance, hate and
contempt of God, death, hell, judgment, and the well deserved wrath of
God.27

Within this function of the law is found the pedagogical function. It
teaches man of sin, of the utter impossibility of his self-righteousness. That
this is the principal function of the law for Luther is strongly argued by
Ebeling: "[Tihe absolute center of gravity is located in the usus
theologicus, which really alone deserves to be called usus legis. "2' This
proper use of the law is essential for Luther in that it condemns man's
hubris, and hence makes room for the gift of the Gospel. 2'

22. See 47 LUTHER'S WORKS, supra note 12, at 103 n.8 (introduction).
23. See W. ELERT, LAW AND GOSPEL 38-43 (E. Schroeder trans. 1967).
24. See G. EBELING, supra note 18, at 67.
25. MELANCHTHON ON CHRISTIAN DOCTRINE: Loci COMMUNES 1555 127 (C. Manschreck

trans. 1965). In an unpublished manuscript entitled "The Doctrine of the Uses of Law," Prof.
James L. Adams summarized the three uses of law: "The law is useful in the first place as
providing the criterion by which man's sinfulness becomes evident. The second use of the law
for Luther is that through the law man is driven to Christ. He is not left in despair; the law
drives him to that which can deliver him. Thirdly, the law provides also for the regenerate
Christian who continues to be a sinner though justified that he might have guidance for his
activity."

26. Compare G. EBELING, supra note 18, at 76, with W. ELERT, supra note 23, at 74.
27. 26 LUTHER'S WORKS, supra note 12, at 309.
28. G. EBELING, supra note 18, at 70. Elert shares the view that this is the primary use of

the law for Paul also. See W. ELERT, supra note 23, at 37.
29. See 26 LUTHER'S WORKS, supra note 12, at 313: "When the law is being used correctly,
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B. Civil Use

The second use of the law described by Luther is the usus civilis, or usus
politicus. 1 The function of this civil use of the law is to restrain sin and
order relationships among individuals in society. Referred to by others as
the primus usus legis,3' this use of the law has, as did the theological use,
God as its subject. It presupposes, and is addressed to, the individual in
relation to his neighbor. Bonhoeffer expressed this use of the law as that
which addresses man in relation to works, and to society, while the theolog-
ical use of the law is addressed to the sin of the individual.2 This civil use
of the law can be known by all persons, and does not imply a salvific
function of the state. It does not function as a means for justification of
persons before God, but as a means for providing structures for a peaceful
world .33 Insofar as the civil use of the law is said to be for the preservation
of the world, of God's creation, then it can indeed be said to have a positive
function; and insofar as God is the subject of this use of the law, then
obedience to the state is commanded by natural law and reason. 3' The civil
use of the law, however, is never used by Luther to give the state unre-
stricted authority outside of reason, or to develop an ultimate theology of
institutions.

it does nothing but reveal sin, work wrath, accuse, terrify, and reduce the minds to the point
of despair. And that is as far as the law goes. On the other hand, the Gospel is a light that
illuminates hearts and makes them alive. It discloses what grace and the mercy of God are,
what foregiveness of sins, blessing, righteousness, life and eternal salvation are; and how we
are to attain to these. When we distinguish the Law from the Gospel in this way, we attribute

-to each its proper use and function."
30. Ebeling states that Luther's terminology was always usus civilis and that later revi-

sion inserted usus politicus.,See G. EBELING, supra note 18, at 69.
31. Compare D. BONHOEFFER, supra note 19, at 305 with G. EBELING, supra note 18, at 280-

81.
32. D. BONHOEFFER, supra note 19, at 308.
33. See 1 H. TmEIUCKE, THEOLOGICAL ETmICS 144 (1966)] "[Alt issue is the technique of

exercising power, the mechanics of operating the government and preserving the form of rule
or organization-only in this sphere does the usus politicus possess a universally 'rational'
character in terms of which it is the same among Christians, Turks, and other groups." To
this extent, one could ascribe a natural law foundation to the civil use of the law. See also D.
BONHOEFFER, supra note 19, at 308, 317; G. EBELING, LUTHER: AN INTRODUCTION To His
THOUGHT 139 (1972).

34. Though it is central to many of the issues raised in this article, an exploration of the
role of natural law in either Luther's thinking or a systematic formulation of the Doctrine of
Usus Legis is beyond the scope of this work. Though there is little agreement on the extent
of the use of natural law by Luther, there is consensus that it does play a crucial role in his
understanding of law. See, e.g., 45 LUTHER'S WORKS, supra note 12, at 127-28; 46 LUTHER'S
WORKS, supra note 12, at 25-27. On the concept of natural law in Luther's writings, see
generally P. ALTHAUS, THE ETHICS OF MARTIN LUTHER 25-32 (R. Schultz trans. 1972); McNeill,
Natural Law in the Thought of Luther, 10 CHURCH HIST. 211 (1941); E. TROELTSCH, THE SOCIAL
TEACHINGS OF THE CHRISTIAN CHURCH 499-533 (0. Wyon trans. 1931). See also, notes 39 & 40
infra.
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God made the secular government subordinate and subject to reason,
because it is to have no jurisdiction over the welfare of soul or things of
eternal value but only over physical and temporal goods, which God places
under man's dominion."

The development of this argument of the limited realm of the civil use of

the law is what enables Elert to assert that Luther never attributed peda-

gogical significance to the usus civilis, but only to the usus theologicus."

The civil use of the law is wholly dependent upon the primacy of the

theological use of the law. If viewed apart from the usus theologicus and

its pedagogical role, the usus civilis may be viewed as the very means for

justification. It is the very nature of the usus theologicus that the fulfill-

ment of the law is an impossibility, for the law stands as one"that accuses.

In contrast, in the usus civilis the role of the law is such that it can be,

and must be, fulfilled. This assertion can be made, however, only in light

of the stronger assertion that the latter use of the law never stands as the

objective of justification. 7

Similarly, for Luther the civil use of the law implied neither unrestricted

authority of the state, or pure utilitarian expediency of the role of the state.

Despite numerous passages in which Luther condemned disobedience to

the state 3 and affirmed the "divine" authority of the state,39 Luther also

stressed that there are limits to the authority of the state, and circumstan-

ces in which civil disobedience is not only permitted, but required.'0 To

permit the civil use of law to stand independent of the theological use of

the law would lead either to a state with absolute authority, or to interpre-

tations of a dualistic morality with strict distinction between the "secular"

nature of a person, and the "spiritual" nature."

Luther insisted that limitations on the civil use of the law were derived

both from natural reason, and from the theological use of the law.'2 Equally

35. 13 LUTHER'S WORKS, supra note 12, at 198.
36. See W. ELERT, supra note 23, at 38.
37. It is in this sense that Bonhoeffer can rightly speak of the role of the primus usus legis

as being the preaching of works, and the role of the usus theologicus as that of preaching the
acknowledgment of sin. See D. BONHOEFFER, supra note 19, at 318. See also G. EBELING, supra
note 18, at 76, 280-81; Hertz, supra note 20, at 1520.

38. See, e.g., 45 LUTHER'S WORKS, supra note 12, at 51; 45 LuTrrHER'S WORKS 75.
39, Id., 45 LUTHER'S WORKS supra note 12 at 99. "[Ilt is better for the tyrants to wrong

[the mob] a hundred times than for the mob to treat the tyrant unjustly but once. If injustice
is to be suffered, then it is better for subjects to suffer it from their rulers than for the rulers
to suffer it from their subjects." 46 LUTHER'S WORKS, supra note 12, at 105-06. See also P.
ALTHAUS, supra note 34, at 117; E. TROELTSCH, supra note 34, at 503-31.

40. See, e.g., 45 LUTHER'S WORKS, supra note 12, at 111, 125.
41. Troeltsch finds just such a dualistic ethic in Luther's separate emphases on the first

and second tables of the Decaloge. See E. TRoELTSCH, supra note 34, at 504-11, 526. Althaus
and Thielicke, however, strongly reject any such duality in Luther's writings. See P. ALTHAUS,
supra note 34 at 70; H. THIELICKE, supra note 33, at 362.

42. See 45 LUTHER'S WORKS, supra note 12, at 119-25. Thielicke, Althaus, and A. Nygren

1980]



MERCER LAW REVIEW

important for Luther is the proposition that if the state is recognized as
unlimited authority and the sole source of law, then fulfillment of the laws
of the state becomes a means of justification. If the law of the state is to
be accepted or recognized either because it possesses power (coercion) or
because it claims authority (obligation) then the fulfillment of the civil use
of the law becomes righteousness. 3 At this point the concept of law trans-
gresses the bounds of the usus civilis and assumes the pedagogical function
of usus theologicus. It is this danger that Luther sought to avoid in main-
taining a clear separation of a pedagogical use of the law and a civil use of
the law. When the state's use of law no longer is accountable to the theolog-
ical use of law which always accuses, then the state becomes God's final
word, and works become righteousness.

D. Didactic Use

Built upon these two uses of the law is the third use of the law, a didactic
function serving to provide Christians with guidance and moral instruc-
tion, and serving as a reminder, an anamnesis, of sin. As already indicated,
Elert and Ebeling deny any specific formulation on the part of Luther of a
separate 'third' use of the law, and attribute its development to Melan-
chthon." Ebeling, despite this, does indicate that Luther used the term
"three-fold use of the law" in his 1522 exposition of Galatians.15 It only
occurs once, however, and only in the context of how an individual re-
sponds to the law."

In contrast to Luther, John Calvin quite readily adopted Melanchthon's
delineation of Triplex Usus Legis, and in his Institutes expressed the third
use of the law as that of a rule for life.' 7 Its use is for those who are

all agree that Luther is not glorifying power for its own sake, for any act of the law can only
adhere to justice and glorify the law of love. See H. THILICKE, supra note 33, at 365, 368; P.
ALTHAUS, supra note 34, at 114; Nygren, Luther's Doctrine of the Two Kingdoms, 1
ECUMENICAL REV. 301 (1949).

43. This is the fallacy of Troeltsch's attribution to Luther of a political theory which is
utilitarian at best, and absolutist at worst. See E. TROELTSCH, supra note 34, at 529, 530. In
contrast, Hertz insists that Luther's fundamental objection was to any form of absolutizing
authority. Hertz, supra note 20, at 1522-26.

44. See notes 23 & 24 supra.
45. See G. EBELING, supra note 18, at 64.
46. This possible singular use of a tertius usus legis by Luther in the context of forms of

response to the law provides an insight into Bonhoeffer's willingness to assert a triplex usus
or a quadraplex usus. "The old Lutheran dogmatics hesitated between duplex, triplex, and
quadraplex usus legis because it mixed together all these questions regarding the law; the
question of its form requires treatment under three headings, that of its validity under two,
and that of its effects under four." D. BONHOEFFER, supra note 19, at 319.

47. See J. CALVIN, INSTITUTES OF Ti-E CHRISTIAN RELIGION (J. T. McNeill ed., F. Battles,
trans. 1960). In Book H of the INSTITUTES, Calvin explicitly describes the three uses of the law:
the moral law of Moses which shows sin in man, and the inability to fulfill the law (Bk. II,
ch. VII, Pars. 3-6); the use of law, based on reason, to curb sinners and protect the community
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regenerate, and functions for them "like a whip to an idle and balky ass,
to arouse it to work."4 In closer affinity to Melanchthon rather than Lu-
ther, Calvin described this didactic use of law as the principal use of law.
This was accomplished in part by delineating the object of this use of law
as Christians who have experienced the theological use of law and known
the grace of the gospel. Thus for Calvin, the didactic use is heard by
believers only, and functions as a source of instructions for life's work.
Primary emphasis on this use of law is also derived from a shifting of the
pedagogical function of law from the theological use to the didactic use.
The theological use is more narrowly reconceived as law which only accuses
and reveals sin in the first instance, while the didactic use serves as a
constant reminder of sin in the justified sinner.

The ultimate significance of deciding whether or not one adheres to the
concept of the third, didactic, use of the law as the primary use of law is
that it reflects the distinction between the doctrine of justification as a
context for ethics, and a doctrine of legal codes, of strictures, as the context
for ethics.

III. IMPLICATIONS

Though it is far beyond the scope of this brief article to explore in depth
all, or even some, of the possible implications of the Doctrine of the Uses
of the Law, it is important to note some of the essential areas of theology
and jurisprudence in which this Doctrine has a profound impact. As a
teleological formulation of the validity and function of law in the midst of
a crisis in the rule of law, this conceptualization offers ways of rethinking
some of the contemporary debates in theology and jurisprudence.

A. Law and Gospel: Doctrine of Two Kingdoms

Pretending no attempt at developing a systematic political philosophy,
Luther nevertheless fell headlong into a series of political debates which
have lasted for centuries by virtue of his expression of two governments,

(Bk. II, ch. VII, Pars. 10-11); and, the use of law as exhortation for believers (Bk. II, ch. VII,
Par. 12). "The third and principal use, which pertains more closely to the proper use of the
law, finds its place among believers in whose hearts the Spirit of God already lives and
reigns."

48. Id., at Bk. II, ch. VII, Par. 12 Paul Althaus insists that it is impossible to retain the
concept of a third function of the law, and prefers to speak of a formulation of law, gospel
and command. P. ALTHAUS, THE DIVINE COMMAND: A NEW PERSPECTIVE ON LAW AND GOSPEL
45-47 (1966). Though an argument can be made contra Althaus that his disagreement with
Calvin is of form rather than substance, it is clear that Althaus maintains with Luther the
sharp distinction between law and gospel which Calvin blurred. See CALVIN, supra note 47,
at Bk. H. ch. IX, Par. 4: "Hence we infer that, where the whole law is concerned, the gospel
differs from it only in clarity of manifestation."
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two kingdoms, which govern the righteous. 9 Developed most clearly in his
essay, On Temporal Authority: To What Extent It Should Be Obeyed,
Luther stated:

For this reason God has ordained two governments: the spiritual, by which
the Holy Spirit produces Christians and righteous people under Christ;
and the temporal, which restrains the unChristian and wicked so that-no
thanks to them-they are obliged to keep still and to maintain an outward
peace ....
For this reason one must carefully distinguish between these two govern-
ments. Both must be permitted to remain; the one to produce righteous-
ness, and the other to bring about external peace and prevent evil deeds.
Neither one is sufficient in the world without the other5

In lieu of interpreting this as an affirmation of mutually exclusive realms
or jurisdictions, this must be viewed in the context in which Luther found
himself. Confronted with the disintegration of spiritual and secular unities,
this expression of a regnum mundi and a regnum Christi is a statement of
the teleological significance, of different experiences of the rule of law.
Perhaps influenced by his own education in Roman law and scholasticism,
and exposure to Aristotelian concepts of society prior to his entering the
monastery, Luther chose to distinguish the nonjustificatory, yet positive,
civil use of law from the condemning theological use of law. The distinc-
tion, however, is not one of the jurisdiction or the validity of these different
authorities, but one of the relationship of the individual to the rule of law.

The major conceptual problem which has emerged from this doctrine of
two kingdoms has been the misplaced emphasis on a duality of existence
for Christians and a loss of any sense of accountability.' Such a bifurcation
would permit the rule of law in the regnum mundi, and its necessary
reliance on natural reason, to escape the condemnation of sin and injustice
inherent in the theological use of law and to become lawless authority.2

49. For detailed examination of the use and development of the "two kingdom" concept
in Luther's writings, see generally, Cranz, An Essay on the Development of Luther's Thoughts
on Justice, Law, and Society, 19 HARv. THEOL. STUD. (1959); H. BORNKAMM, LUTHER'S Doc-
THINE OF THE Two KINGDOMS (1966); G. EBELING, The Necessity of the Doctrine of the Two
Kingdoms in WORD AND FAITH, supra note 18, at 386; Nygren, supra note 42.

50. 45 LuTHER's WORKS, supra note 12, at 91, 92.
51. As a consequence of such a duality, one also confronts dangers of "bifurcation, secular-

ization and harmonization." See, H. THIELICKE, supra note 33, at 364. An additional danger
lurking in an overemphasis on separate kingdom theology is individual piety. See, e.g., the
careful analysis of Rudolf Sohm's writings on law and gospel in Adams, Law and the Religious
Spirit: Rudolf Sohm, reprinted in J. L. ADAMS, ON BEING HUMAN RELIGIOUSLY (1976) at 188-
206.

52. The theological implications of "lawless authority" are developed by William String-
fellow in AN ETHIC FOR CHRISTIANS AND OTHER ALIENS IN A STRANGE LAND (1973), and
CONSCIENCE AND OBEDIENCE: THE POLITICS OF ROMANS 13 AND REVELATION 13 IN LIGHT OF THE

SECOND COMING (1977).
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The role of law in the regnum Christi would lose the imperative for the
individual to be accountable to and accountable for the civil use of law.
What is ultimately at stake in this debate over the two kingdom theory is
fundamentally the question of the relationship of law and gospel: account-
ability of the law, accountability before the law, and inability to fulfill the
law. This in turn is the, question of the source of validity of a rule of law
and the function or roles of law within that rule. The Doctrine of Usus
Legis provides needed clarity to the confusion surrounding this relation-
ship.

That Luther envisioned a clear distinction between law and gospel is not
debated. What is debated by many theologians is the question of whether,
and at what point, law and gospel differ in the experience of the believer.
An overemphasis on the separation of law and gospel may lead to an
abdication of responsibility of the Christian to the world and a loss of any
didactic use (or pedagogical use in Calvin's sense) of law, while an overem-
phasis on the unity of law and gospel may lead to absolutizing of law, and
justification through works.1

Insofar as the focus is on the relationship of the civil use of law to the
theological use, law and gospel must stand in a dialectical relationship.
Insofar as the focus involves the didactic use, law and gospel become one
expression.

In the context of the Duplex Usus Legis, the necessity of maintaining a
sharp distinction between law and gospel occurs by virtue of the relation-
ship between the theological and civil uses of law. The civil use reflects a
positive function of the state for and among all persons, and all persons
are expected to fulfull this law. In contrast, it is not possible for any person
to fulfill the law in its theological use; hence, the theological use reflects
the gift of the gospel. To merge in any way the gospel with either the civil
or theological uses of law would lead to a justification through fulfillment
of law and an attribution of a salvific function to the state.

On the structural or institutional level such a merger of law and gospel
would remove all limits to the rule of law of the state." No longer could a

53. In ignoring the civil use of law which can be fulfilled, Thielicke states the distinction
more categorically:

[Ilt is a mistake to understand the Law as Gospel, for this is to confuse the two
spheres of meaning rather than keeping them distinct. This is what would happen
if we were to see in the very fact of the Law's existence a guarantee that it can also
be fulfilled-in the sense of Kant's axiom, "You can, because you ought"-and were
to regard the keeping of the law as identical with the winning back of fellowship
with God.

H. THIEICKE, supra note 33, at 95.
54. The issue of institutional and structural sin is one of the prime focal points in debates

among Catholic theologians on the role of the law and gospel in social (in)justices. Compare
Henroit, Social Sin and Conversion: A Theology of the Church's Social Involvement, 11
CHICAGO STUD. 3 (1972), Rahner, The Sinful Church in the Decrees of Vatican IL, 6
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theological use of law serve as a critique of the righteousness of the state
and a soteriological condemnation of the rule of the civil use of law. The
gospel as the justificatory act would be lost, and the civil use of law would
necessarily be self-justifying.

On the personal and interpersonal level, a merger of law and gospel
would eliminate the indicative of the condemnation of self-righteousness
and allow it to be replaced by a call for righteousness in fulfilling the civil
use of law. The expectation of fulfillment of the civil use of law stands in
stark contrast to the gospel which is given and received because of the very
inability to fulfill law. To lose this distinction would result in a justifica-
tion by works in fulfillment of law's demands and a denial of justification
sola gratia sola fida.

Hence, the Duplex Usus Legis reflects, and requires a strict distinction
between law and gospel, and the lack of emphasis by Luther on a third use
of law is entirely consistent with his separation of law and gospel. Insofar
as his "two kingdom" formulation was based on an eschatological vision
of the function of the law, then indeed the role of law and the role of gospel
must not be confused. It is in the development and expression of a third
use of law, the didactic use, that it is possible to conceptualize the simulta-
neous functions of law and gospel. It is at this point that the doctrine of
Usus Legis becomes a most valuable tool in sorting through issues at stake
in historical and contemporary theological debates.

At issue in the didactic use of law is the question of a continuing function
of law, one which supplements the civil use of law, and one which presup-
poses knowledge of the gospel in light of the theological use of law. It is
the question of justification of the sinner, yet condemnation of sin in the
face of an imperative to fulfill the law. In being spoken to, the person is
condemned by the law, and justified in light of the gospel. This didactic
use thus contains the joining of law and gospel. The difference between law
and gospel becomes one of form rather than substance, for in both law and
gospel God speaks the same word, and that word is a word of grace. 5

The third use of law, like the second use, is one in which the demands
of the law are expected to be fulfilled. The civil use of law, however, is
based on the necessary coexistence of persons while the didactic use is
based on the essential coexistence of persons. In the former a rule of law is
of necessity; in the latter the rule of law is the recognition of complicity.
In this sense, the didactic use of law is command while the civil use of law
is demand.

THEOLOGICAL INVESTIGATIONS 270 (1969) and G. GUTIERREZ, THE THEOLOGY OF LIBERATION

(1973).
55. This is the theme emphasized in K. BARTH, Gospel and Law, in COMMUNITY, STATE

AND CHURCH: THREE ESSAYS By KARL BARTH (W. Herberg ed., 1960). But see, Thielicke's
criticism of Barth's "obliteration of the antithesis between Law and Gospel [which] leads
to timelessness, the elimination of salvation history, and hence a philosophical world view."
H. THIELICKE, supra note 33, at 107.
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Similarities and distinctions in the substantive requirements of these
two uses of law will always be a source of constant debate, and will always
be in a state of flux. It would be incorrect to describe the civil use of law
as merely descriptive of minimal requirements for all persons, and the
didactic use as prescriptive of higher normative requirements for Chris-
tians. To do so would lead back to a fallacious dualism of "two kingdoms."
The civil use is itself a normative and positive use of law. The difference
lies in the existential question of "Why?" and the teleological question of
"For what purpose?". In the didactic use of law the answer to both ques-
tions is the gospel. Law and gospel function simultaneously in this third
use of law in providing the ability to fulfill the law while at the same time
being the source of legitimacy of the law.

For this simultaneous expression of law and gospel to be maintained,
however, two premises of the Doctrine of Usus Legis must not be obliter-
ated. First, the didactic use must always be dependent upon the theologi-
cal and civil uses of law. The theological use condemns legalism while the
civil use affirms lawful authority. Hence, there is no room in the didactic
use for creation or assertion of a separate substantive body of moral codes
or legal precepts. In this sense it is argued that the didactic use of law does
not provide an independently valid law, but is an expression of the realm
of law's validity.5" Second, if in the didactic use of law one ceases to empha-
size that fulfillment of law is possible only through the gospel, the law,
though legitimized by God for Christians, may become the source of au-
thority and empowerment for one's acts. The consequence is that the con-
viction of sin in the theological use, and the cost of the grace of the gospel
are soon forgotten.57 This isolation of the didactic use of law from the
theological use of law is precisely the issue of the ability of persons both
to perceive the law, and then to fulfill the law.58 If one posits that natural
law and reason may serve as the basis for recognition and acceptance of

56. "If we still wish to continue to use the concept [of a didactic use] in theology, it must
be applied as it is in the Formula of Concord only for answering the question of the realm of
the law's validity, but not for indicating a special function of the law. The third use of the
law then designates its significance for the regenerate in his earthly empirical existence, but
not in some imagined earthly perfection which does not exist." W. Elert, supra note 23, at
43.

57. "This is what we mean by cheap grace, the grace which amounts to the justification
of sin without the justification of the repentant sinner who departs from sin and from whom
sin departs. Cheap grace is the grace we bestow on ourselves." D. BONHOEFFER, THE COST OF

DISCIPLESHIP 47 (2nd ed. 1959).
58. See G. EBELING, supra note 18, at 77; D. BONHOEFFER, supra note 19, at 304. In both

of these discussions there is a willingness to view a third effect or realm of the law, and the
expression of this in preaching. The need for this position is derived from the necessity of
realizing the difference between the "old I" of being in Adam and the "new I" of being in
Christ, and simultaneously the need for Christians to be aware of their sin. This is consistent
with the rejection by these theologians of any confusion of the distinction between law and
gospel.
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the validity and function of the civil use of law, in what manner does this
perception and fulfillment of law affect the didactic use? When the gospel
is not viewed as one with the law in the didactic use, the context becomes
the very context of the debates between Augustine and the Pelagians," and
between Luther and Erasmus on the issue of original sin and free will.60

The Doctrine of Usus Legis thus points out that insofar as one's concern
is with the theological and civil uses of law, law and gospel stand in a
dialectical relationship by virtue of the eschatological significance of these
two uses of law. In the context of the didactic use of law, law and gospel
are teleologically one and the same, they are the spoken word of God.

B. Positivism, Law, and Morality

Insofar as the Doctrine of Usus Legis was a response to a fundamental
crisis in the rule of law and the role of law, it is a valuable conceptual
framework through which to increase our understanding of some of the
primary issues at stake in post-World War U jurisprudence. Following the
turn of the century collapse of traditional natural law theories and in face
of legal realism, jurisprudential theorists have focused on the issues of the
concept of law itself: the manner in which law is recognized as law, the
normative elements which compose law, and the limits of application of
law. The ostensible object of this jurisprudence has been the form and
substance of the laws of a legal system, and the parameters of positive law.
By placing this object of jurisprudence in the context of civil, theological,
and didactic uses of law, the Doctrine of Usus Legis elucidates the perspec-
tives and concerns of theorists in developing concepts of positivism, moral-
ity, and rights.

Any interdisciplinary leap is fraught with dangers, and this is particu-
larly the case in the application of what is primarily and essentially a
theological concept to jurisprudential theories."' It is with three significant
caveats that this analysis is offered. First, given the tremendous theologi-

59. See 6 AUGUSTINE: EARLIER WRITINGS 113-217 (Baillie, McNeill, & VanDusen eds. 1953).
On the Grace of Christ, and On Original Sin and On Grace and Free Will in NICENE AND POST-
NICENE FATHERS OF THE CHRISTIAN CHURCH (1887)(R. Schaff ed. 1887) at 214, 436. See gener-
ally, E. PORTALIE, A GUIDE TO THE THOUGHT OF ST. AUGUSTINE (R. Bastian trans. 1960); J.P.
Redding, The Influence of St. Augustine on the Doctrine of the U1 Council of Orange Concern-
ing Original Sin (unpublished dissertation, Catholic Univ. of Am. (1939)).

60. See, 33 LUTHER'S WORKS, supra note 12, at 3; Erasmus, The Free Will, in ERAsMuS-
LUTHER DISCOURSE oON FREE WILL 394 (E. Winter ed. 1961).

61. The development of jurisprudential concepts within any asserted systematic theology
is certainly no less difficult. Indicative of some of the diversity of thinking about jurisprud-
ence within the context of theology during the post World War II period are the articles of
M. Barth, H. Berman, J. Ellul, W. Katz, P. Lehmann, A. T. Mollegen, and J. A. Pike in A
Symposium on Law and Christianity, 12 OKLA. L. REv. 1-146 (1959), and articles by W. Ellis,
W. Katz, F. B. MacKinnon, W. Stringfellow, and S. E. Stumpf in A Symposium on Law and
Christianity, 10 VAND. L. REV. 879-968 (1957).
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cal connotations of the term "law," as indicated by the foregoing discus-
sion on Christian doctrines of law and gospel, one must exercise great care
to discover the jurisprudential connotations of "law" in the context in
which it occurs. Second, for this very reason, it is important to avoid the
fallacious conclusion which is often a premise of any such interdisciplinary
investigations-that concepts of law and morality are concepts of law and
gospel. Third, this discussion of selected jurisprudential theorists and their
arguments in light of the Doctrine of Usus Legis is necessarily limited to
certain major themes. In partial contrast to the preceding analysis of theo-
logical concepts of law, the succeeding analysis is suggestive and descrip-
tive of certain correlations rather than exhaustive and prescriptive of
themes within concepts of law.

For purposes of this analysis, essential works by H.L.A. Hart,"2 Lon L.
Fuller,63 and Ronald Dworkin"' suffice to reflect disparate approaches to
law. Each is devoted to identification of sources of the validity of law, and
explication of the experience of the role of law." Within the context of the
Doctrine of Usus Legis these perspectives reflect marked differences in
emphases and interrelationships among the civil, theological, and didactic
uses of law: Hart's concern is with the identity and authority of the civil
use6 of law; Fuller's response is to insist on the dependency and accounta-
bility of the civil use to a theological use 7 of law; and Dworkin's concern
is to integrate the civil use of law with normative precepts and "extra-
legal" principles and standards.

Hart's essay demonstrates the need for a clear separation of law and
morals. His purpose is to defend positivism and its utilitarian foundations
in the face of legal realism and a revival of natural law following the
"lawful" atrocities of the Third Reich. This distinction between law and
morals arises by virtue of a distinction between the law as it is, and the
law as it ought to be. To lose this distinction, Hart argues, would result in
either a loss of authority of law, or a loss of moral criticism of law:

62. Hart, Positivism and the Separation of Law and Morals, 71 HARv. L. REv. 593 (1958).
63. Fuller, Positivism and Fidelity to Law - A Reply to Professor Hart, 71 HARv. L. REv.

630 (1958).
64. R. DWORKIN, TAKING RIGHTS SERIOUSLY (1977).
65. Use of these works for purposes of this analysis is not intended to imply necessarily

either that these scholars are representative of general schools of jurisprudence, or that these
essays are reflective of more fully developed theories held by these persons. See, e.g., H. HART,
THE CONCEPT OF LAW (1972), L. FULLER, THE MORALITY OF LAW (1964).

66. The term "civil" use of law is used throughout the present discussion to represent
essentially the corpus of civil law referred to by Luther, see text and note 34 supra, in contrast
to theological and didactic functions of law. It is also intended to include both public and
private law in the context of community governance and personal interrelationships.

67. The term "theological" use of law is used here only in a very loose sense for purposes
of contrasting the validity and function of different uses of law. The question of correlation
of Fuller's concepts of "internal morality of law" and "external morality of law" to theological
concepts or natural law theories must be addressed in great detail and with great care. See
Sturm, Lon Fuller's Multidimensional Natural Law Theory, 18 STAN. L. REv. 612 (1966).
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There are therefore two dangers between which insistence on this distinc-
tion will help us to steer: the danger that law and its authority may be
dissolved in man's conceptions of what law ought to be and the danger
that the existing law may supplant morality as a final test of conduct and
so escape criticism.6"

On a functional level, the dangers to be avoided by insistence on this
distinction parallel the dangers to be avoided by insistence on a strict
separation of law and gospel: the danger of absolutism in the authority of
the state, and the danger of justification by works through fulfillment of
the civil use of law. 9 In both cases the premise is that the [civil use of]
law is limited by its essence in what it is intended to or can accomplish.
Normative purposes are served by such law, though certainly not all purpo-
sive norms.,

Having insisted on this distinction, Hart moved in his later work to a
systematic development of his positivist concept of law.70 This concept of
law is devoted to identification of the nature of validity of law. The validity
of primary rules of obligation are authoritatively identified through "rules
of recognition," and the validity of rules of recognition rests on their ac-
ceptance. Hence, a law or rule is binding either because it is accepted
(rules of recognition) or because it is valid (primary rules of obligation).7

At risk of great oversimplification of Hart's intricate theory of positivism,
two points can be made for purposes of this analysis.

First, Hart's concept of law is essentially a descriptive and functional
analysis of validity of the civil use of law. He expressly, and carefully,
rejects the attribution of a teleological foundation to law, preferring to rest
the question of validity of law on accepted rules of recognition.72 Second,
in this positivist conception of law, a rule is either applicable to a given
factual situation, in which it controls, or no rule applies, in which case
"extra-legal" standards or principles may be considered. The result in any
given situation cannot be determined by resort both to a rule which ap-
plies, and to standards or principles which may appear to have a bearing
on the situation. 73

68. Hart, supra note 62, at 598.
69. See discussion of the distinction between law and gospel, at III, A. in text, and

accompanying notes. To draw any more of an analogy between these concepts in jurisprud-
ence and theology than one of function of law would be counter to the caveats on which this
tentative analysis is based.

70. H. Hart, supra note 65.
71. This is Dworkin's summary of Hart's concept of rules, R. DWORKIN, supra note 64, at

20.
72. See H. HART, supra note 65, at 181-207. This chapter is primarily a systematic refor-

mulation of the differences between "Legal Positivism" and "Natural Law" in light of Prof.
Fuller's earlier criticism. See Fuller, supra note 63.

73. Prof. Hart does affirm the "open-texture" of rules which permits consideration of
standards, principles, and policies in reaching a decision concerning application of a rule.
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Fuller's critical response to Hart's concept of law is directed to Hart's
deontological approach" and description of the validity of the civil use of
law apart from nonlegal principles or standards. In contrast, Fuller's prem-
ise is that "law becomes possible only by virtue of rules that are not law."'"
Fidelity to law involves a recognition and affirmation of an internal moral-
ity of law (morality of order) and of an external morality of law (moral
authority to make law)."6 To deny either would result in a loss of the
necessary conjunction between law and morality in those many situations
in which they appear to stand in conflict. Fuller's problem with positivism
is not that he rejects the dangers which Hart sees through a loss of distinc-
tion between law and morality, but that from his perspective the dangers
can be dealt with only by affirming something more than the positivist
concept of law.

Viewed in the context of the Doctrine of Usus Legis, there are two issues
at stake in this debate. First, in moving from the separation of law and
morality to a functional definition of law, Hart has severed the civil use of
law from its relationship to the theological and didactic uses. One conse-
quence of this shift is that the civil use of law is no longer accountable to
and condemned by the theological use of law. Positivism of the Nazis
means their law is nonetheless valid, regardless of whether one thinks it is
"good" law or "bad" law. Fuller's concept of internal morality of law which
was lacking in German jurisprudence is the dependency of the civil use of
law upon the theological use in the Usus Legis. Second, in isolating the
application and binding nature of rules from other principles and stan-
dards which may influence the outcome of a decision, Hart removes the
normative significance of law from questions of law's validity, which must
rest only on acceptance or obedience. For Fuller, this rejection of the teleo-
logical aspects of law is "a fear of a purposive interpretation of law and
legal institutions."" In the context of the Usus Legis, this is the issue of
the civil use of law having a positive function, and being a use of law such
that the subject of that use is always God.

Dworkin's critical response to Hart's concept of law derives from a very
different perspective than that of Fuller, yet ultimately concerns many of
the same issues. While Fuller's concern was with the validity of a concept
of the rule of law, Dworkin's concern is with the role of law. Two of Dwor-

Nevertheless, the law consists of application of determinate rules. H. HART, supra note 65,
at 132.

74. The distinction between the deontological theory of law of Prof. Hart and the teleologi-
cal approach of Prof. Fuller is referenced in D. Sturm, Three Contexts of Law 47 J. OF

RELIGION 127-145 (1964). Compare Prof. Dworkin's conclusion that Rawl's theory of justice
ultimately rests on a deontological rather than teleological understanding of law. R. DWORKIN,

supra note 64, at 169.
75. Fuller, supra note 63, at 642.
76. Id., at 645.
77. Id., at 669.
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kin's criticisms of positivism which may be clarified through the Doctrine
of Usus Legis focus on the issue of relationship between rules and princi-
ples, and on the issue of identification of substantive effects of principles.

For Hart, the rule of recognition defines primary rules of obligation
which are binding upon a situation. Though principles may be indirectly
reflected in such primary rules, principles themselves are not subject to the
rule of recognition. Principles are relevant to the role of law only when
there are no rules which determine the "answer" to any given question.
Dworkin's response is that adherence to a notion of a "fundamental and
commonly-recognized test" for determination of obligations, rights, and
duties is to miss the significant role of principles and standards in deter-
mining obligations. 8 In recognition that principles do play a role in deter-
mination of obligations, positivism leaves open a theory of judicial discre-
tion - a loophole which Dworkin finds to be fundamentally inconsistent
with the basic notion of a master rule for identification of determinate
rules." Dworkin's second concern is with the identification of principles
which may be binding, and the aspect of "weight" of principles." Insofar
as principles themselves are not subject to any general or special rule of
recognition, Dworkin develops his rights thesis which essentiially asserts
that certain fundamental rights are essential to any concept of law, or the
experience of the roles of law.8

Dworkin's first area of criticism of the positivist theory of law is ad-
dressed to the teleological significance of the civil use of law in the context
of the Doctrine of Usus Legis. The usus civilis is a use of law for limited
normative purposes. For Luther, its function is to maintain order and
peace in society, rather than define the nature of the human condition or
precepts of interpersonal responsibility. Insofar as positivism is a theory
of identification of this use of law, then it is entirely consistent with the
Usus Legis. However, this limited and narrow function of law is not what
is encompassed in Hart's concept of law, and Dworkin's argument is that
either law must be redefined broadly to include principles, standards, and
policies as determinate factors, in which case a rule of recognition cannot
suffice to define binding rules, or the rule of recognition must be restricted
to a narrow nonexclusive category of binding rules, in which case Hart's
concept of law asserts far too much.

The pivotal point in Dworkin's own theory is ultimately the Rights The-
sis, and this parallels the form of the relationship between the civil and

78. R. DWORKIN, supra note 64, at 47.
79. Id., at 31-39.
80. The concept of judicial discretion, limits of the law and the weight of principles forms

the core of Prof. Raz's criticism of Dworkin. See, Raz, Legal Principles and the Limits of Law,
71 YALE L.J. 823 (1972). Prof. Raz, however, goes much further than Hart in his willingness
to recognize that "fundamental principles" may prevail over legislation, and at times, over
judicial decisions. Id., at 840.

81. R. DWORKIN, supra note 64, at 184-205, 266-77.
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didactic uses of law in the Doctrine of Usus Legis. The ontological charac-
ter of one's relationship to a community in the experience of the role of law
is expressed in the didactic, not civil, use of law. Fulfillment of the require-
ments of the civil use of law provides neither justification of one's self, nor
a definition of the character of one's relationship to another person. Dwor-
kin's response is the assertion of fundamental rights in the form of a right
to equal treatment and a right to treatment as an equal."2 Luther's re-
sponse was the belief that personal and interpersonal relationships are
defined in pro nobis Sein- Christ being-there-for-us-which is the gospel
indicated by the theological use of law, and acted upon in the didactic
use."

CONCLUSION

The Reformation Doctrine of Usus Legis does not offer a new jurisprud-
ence of refined natural law; nor does it offer a neo-orthodox theology. What
it does offer is a way of conceptualizing the critical issues at stake when
one confronts the question of the validity and function of law. In a period
in which traditional structures and institutions of society, be they sacred
or secular, no longer provide the security of establishing the rule and role
of law, the Usus Legis presents a conceptual framework through which to
perceive the implications of alternative assertions about law.

In such a time of personal or societal reformulations of law, the Usus
Legis is several statements. First, there is a normative, though limited,
function to a civil use of law. Second, the civil use is limited in that it can
never serve a salvific function, or be ontologically descriptive. Third, fun-
damental statements of the human condition are made in a separate use
of "law" which reveals the inability to fulfill the law and the accountability
of the civil use of law. Fourth, being freed soteriologically from the necesity
of fulfilling the law, one is free to respond to the eschatological commands
of law for the rights, duties, and obligations of individuals in community.
Fifth, neither the community nor the individual is the subject of the use
of law.

82. Id., at 227.
83. Heavily dependent upon Luther's theology, the pro nobis Sein is the ontological state-

ment forming the essence of Bonhoeffer's christology. D. BONHOEFFER, CHRIST THE CENTER 47
(J. Bowden trans. 1960, 1966).
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