American Legal Realism and the
Covenantal Myth: World Views in the

Practice of Law
By Douglas Sturm*

G. K. Chesterton is said to have observed that the most important
question to ask about a new landlady is not how often does she change
the sheets, does she allow guests in her rooms, or when must the rent be
paid, but instead, what is her world view?' What does she really believe?
What does she think the world is all about? That kind of question gets
down to fundamentals. That kind of question gets under all other kinds of
questions and gets at how the landlady will act and react in all kinds of
circumstances.
What is true of the landlady is true of other kinds of people as well. In
everyday activity with everyday kinds of people, it is the world view that
matters in the final analysis. Each person is a whole world of meaning.
That is what having a world view is all about. Each person is and participates in a world that locates personal identity and that is constitutive of
one's mode of perception, interpretation, action, and reaction to the whole
buzzing, booming confusion that comes to attention. Each person is, if you
will, a microcosm. Landladies, in this sense, are no different from the rest
of us. That's what makes them so interesting. But then, lawyers, in this
sense, are no different from the rest of us either, and that's what makes
them so interesting as well.
No one wants his world view to be considered unrealistic, least of all
practical people, including landladies and lawyers. They are down-toearth. They've got to get things done, both for themselves and for other
people. Who would rent from a landlady who neglected dripping faucets
and leaky roofs? Who would consult with a lawyer unable to draft a simple
lease or unwilling to admit that one's legal rights might be viewed quite
differently by different judges? Lawyers and landladies want to be realistic
for they want to be successful. Even lawyers and landladies who have an
idealistic streak want to be realistic, for realism is the effort to overcome
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deception. The reality principle is the hard rock that, sooner or later,
shatters illusion.
The problem is that there is much difficulty in identifying the hard rock
of reality. The reality principle is more elusive than we sometimes might
think. Things are not always what they seem. What appears to be illusion
may be in fact vision. What seems at first blush hallucination may be on
closer examination fresh insight. One who seems to be dreaming strange
dreams may be probing more deeply into the actual conditions and possibilities of our human reality than one whose sights are delimited by the
pressures and parameters of immediate affairs.
Thus, landladies and lawyers want to be realistic. They would have
world views that are in touch with the world as it is. They would be
genuinely practical people. But therein lies a problem. What is it to be
realistic? That's the fundamental theme of these reflections. In particular,
what is it for persons engaged in the practice of law to be realistic?-What,
if you will, is the sort of world view of law that should inform one's thinking
and acting in the legal process?
Talk about world views is philosophical talk. To some, it is religious talk.
In law, it is jurisprudential talk. Few people, of course, are concerned about
jurisprudence these days. It seems impractical and unrealistic. But the
truth of the matter is that jurisprudence is unavoidable. Merely because
one is not concerned directly with it does not. make it go away. One may
not think about breathing, but one breathes anyway. One may not deliberate about the economic system of a country, but one nonetheless fulfills
some role in it. One's jurisprudence, however unsophisticated or subliminal, is nonetheless played out in one's conduct at law.
There was a movement in American jurisprudence some years ago that
prided itself on its realism. It was so sure of itself that it adopted the term
realism as-its very name. A major portion of these reflections is devoted to
a dissection of its character because legal realism is alleged to be the
actual, living, operating jurisprudence of the average lawyer in modern
American society. Legal realism is not dead. It lives. It is, by claim, the
dominant world view of legal practice in the present day. But this movement in practical jurisprudence will be contrasted with another kind of
realism, one that may be, in the final analysis, more encompassing and
more adequate than American legal realism. The alternative form of realism derives from religious sensibilities about the character of the world in
which we live. As a thesis for these reflections, one should consider the
meaning of Moses' action as legislator as expressive of a realistic world
view for legal practices more profound than that of American legal realism.
Moses, it should be remembered, acted very much like a lawyer in his role
during the effectuation of a covenant between the Lord God and the people
Israel. Covenant is a familiar legal term but it bears a burden of meaning
that goes far beyond its current legal usage. It is itself a world view. It is a
world view that is being rediscovered today. It might put us in touch with
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dimensions of our life that we have neglected and forgotten, but neglected
and forgotten to our peril and to the peril of those about us.
The heyday of American legal realism was in the 1920's and the 1930's.
It was a thriving and active movement at the time. It was an effort to
provide judges, lawyers, and laymen with a world view that was stark and
candid. It was part of a larger movement among the social and political
sciences away from descriptive institutional history toward empirical
causal analysis. It was presented as not only a new way of understanding
the legal process, but also as a way of controlling and using law for personal
and social purposes. It was an attempt to get behind the rhetoric of law to
the reality of law. It instructed us to attend not to stated rules, but to
actual conduct, and it instructed us very well. At least that's what George
Christie tells us when he writes, "[tihere is no question that a realist
philosophy is often most attractive to a lawyer who wants to win a close
case, or who is called upon to counsel a businessman about to enter a
complex commercial transaction." 2
Why does the spirit of American legal realism continue to live? Why does
it seem useful in practice even though its heyday in theory seems to be
past? What is its compelling character? Is it perhaps an expression of
certain qualities, strains, and tensions that are currently characteristic of
American culture more generally? To answer these questions we must see
what American legal realism is.
Skepticism is one of the key terms often used to characterize the realists.
Harry W. Jones writes of the various forms of legal realism, "[tihe common feature that justifies bringing them all under one tent is a shared
skeptical temper towards legal generalizations, a shared conviction that
the processes of law administration involve operations far more complex
than the search for and logical application of pre-existing doctrine." 3 Realists are skeptical about some of the traditional ways of understanding law,
and their skepticism is well-placed. When, for instance, "Rule of Law" is
honored on Law Day, it is a fiction that is exalted, a fiction that has little
to do with the actual legal processes in this country. It is presumed that
there is a clear distinction between those societies governed by rule application and those societies governed by personal decision. But realistically,
that distinction is not so clear at all. The dimension of personal decision
with all its vagaries and biases is inescapably a part of the law.
In a more complex statement, Karl Llewellyn summarizes the diverse
forms of American legal realism as a perspective, a set of attitudes, a
common core of trends, "present to some extent whenever realistic work
is done: recognition of law as means; recognition of change in society that
may call for change in law; interest in what happens; interest in effects;
2. G. CHRISTIE, JURISPRUDENCE 644 (1973).
3. H. JONES, Legal Realism & Natural Law, in
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recognition of the need for effort toward keeping perception of the facts
uncolored by one's views on Ought; a distrust of the received set of rules
and concepts as adequate indications of what is happening in the courts;
a drive toward narrowing the categories of description." 4
Karl Llewellyn was one of the leaders and foremost proponents of American legal realism and one whose writings are well worth exploration by
those who intend a realistic world view for the practice of law. On the basis
of an analysis of Llewellyn's work, the determining principles of the movement can be cast in a set of five statements: First, since the meaning of
law is problematic, the effort of legal realism is to drive beyond law's
superficial manifestations into its inner significance and sense. Second,
law is a process of interaction between officials and subjects in which the
actions and attitudes of both parties are constitutive. Third, law, as a
process, is open-textured' and open-ended. Fourth, law is instrumental.
Finally, the relationship between law and morality is ambiguous, although
in its most fundamental aspect, the legal process is profoundly moral. Each
of these statements will be explored in turn, the final statement provoking
a series of questions that will force consideration of the profounder realism
of religious sensibility.
Thus, in the world view of American legal realism, the meaning of law
is problematic. It is not self-evident. It is not certain. It is not simple.
Ordinarily, if one were asked, what is law in this country, one might refer
to the U. S. Code, or to the Supreme Court Reports, or to the local city
ordinances. But anyone sophisticated in legal matters will know that there
is much more to law than appears in codes and in judicial opinions. Indeed
it is misleading to point to them as law. The legal realist would have us
go beyond these appearances of law to the reality of law.
It should be noted that the understanding of law as problematic is not
unique to American legal realism. Indeed, prior to and concomitant with
the development of American legal realism there were several movements
of thought breaking open hitherto suppressed, ignored, or forgotten levels
of social reality and human behavior. From a Marxist perspective, for
instance, laws and legal processes are expressions of the history of class
struggles. Law and politics are evidences of conflict within the social structure. To be a social realist is to discern legal forms as representations of
tensions between the "Haves" and "Have Nots," oppressors and oppressed, those in control of the basic means of productivity of a society and
those whose lives are shaped and determined by forces beyond their control. One, of course, need not be a Marxist to see that there is merit to this
understanding. In a simplification of the point, a wealthy white business
executive would most likely have a better day in court than an unemployed
4. K. LLEWELLYN, JURISPRUDENCE: REALISM IN THEORY
[hereinafter cited as JURISPRUDENCE].
5. See H. HART, THE CONCEPT OF LAW 121-132 (1961).

AND

PRACTICE

68-69 (1962)

AMERICAN LEGAL REALISM

19801

black man on welfare. 6
Similarly, from a Freudian standpoint, to understand law one must look
beyond rules and ordinances to the psychodynamics of judges and lawyers,
policemen and commissioners. The shrewd trial lawyer has learned this
lesson well when it comes to the selection of a jury. One no longer looks
for "twelve good men and true." The suspicion is that one could not find
them if one looked for them. One looks instead for jurors whose motivational orientations are favorably disposed to one's client.
Like the Marxist and the Freudian, the legal realist would have us go
beyond the appearance of law to the reality of law. This is what lies behind
Karl Llewellyn's distinction between a more traditional and a more realistic approach to legal analysis. The distinction is between rules and actions,
words and practices.
The traditional approach is in terms of words; it centers on words; it has
the utmost difficulty getting beyond words. If nothing be said about behavior, the tacit assumption is that the words do reflect behavior, and if
they be the words of rules of law, do influence behavior, even influence
behavior effectively and precisely to conform completely to those words.7
It is common to view law as a set of rules laid down by state officials,
enforced by sanctions, and addressed to the ordinary citizen.8 But it is
deceptive to view law that way. Statutes in code books and rules in judicial
opinions may assist one in guessing what law is, but they are not themselves law, at least not exhaustively so. Without ignoring the role words
and rules play in the legal process, Llewellyn insists that the final meaning
of law is found in behavior, action, praxis. In what may be Llewellyn's most
famous sentence, "[wihat

. .

. officials do about disputes is, to my mind,

the law itself."9
To know what law is, therefore, one should look not at rules on the books,
but rather at judges' and other officials' actions. To know how law will
apply to a particular case, one should look not only for relevant statutes
and judicial opinions, but more importantly at how officials might react
to the case. Thus Llewellyn distinguishes between paper rules and "real
rules." The latter term he always couches in quotation marks, for so-called
"real rules" designate the actual practices of a court or of an administrator
rather than rules of law as ordinarily understood. In a realistic approach
to the meaning of law, paper rules are only helpful when and if they might
influence officials. In Llewellyn's words, "rules take on meaning in life only
as they aid one either to predict what officials will do, or to get them to do
something. .
6.
7.
8.
9.

.

. [The] heart and core of living law is how disputes are in
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fact settled . . . rules take on live meaning only as they bear on that."' "
The implications of this perspective for legal education are far-reaching,
for the development of a realistic world view of law should include a careful
study of methods of behavioral and social analysis. A study of law limited
to the casebooks might not be wholly useless, but would certainly be limited and shortsighted.
A second feature of the world view of American legal realism is that there
are two sides to the behavioral meaning of law. To see what law means,
one should look not only at the actions of officials, but also at the effects
of official action on the citizenry. A few sentences from Llewellyn make
this point nicely:
Law without effect approaches zero in its meaning. To be ignorant of its
effect is to be ignorant of its meaning. To know its effect without study of
the persons whom it affects is impossible. . . . To know law, then
we must proceed into those areas which have traditionallP been conceived
• . . as not-law. Not only what courts do instead of what courts say, but
also what difference it makes to anybody that they do it."
More broadly, we might say that law is a process of interaction. Not only
judges make the law what it is; people make the law what it is. In fact, in
a certain sense, people make judges what they are. That may sound
strange, but the point is critical for a realistic understanding of the dynamics of law. A judge, a chief, a president, an assemblyman, a gendarme is
designated to serve as an official by rules of appointment, or election, or
of tradition. Yet, certainly, traditions have been broken; elections have
been nullified; and appointments have been rendered void. The efficacy
of office depends to some extent on coercion or the threat of coercion, but
the legitimacy of office depends on acknowledgement. Without acknowledgement, there is no office as such. Revolution is the extremity of nonacknowledgement. Hard cases may often make bad law, but extreme circumstances such as revolution may divulge dimensions of social reality
glossed over in the ordinary routines of human existence.
To say that official action depends on acknowledgement and acceptance
is to say that the meaning of law includes not only the impact of official
action on people, but also the effect of the people's reaction on the construction and maintenance of office. Law rests in a significant sense on the
consent of people. Another way to phrase this same insight is to say that
law is inextricably located within a social and cultural matrix and cannot
exist or be understood apart from that matrix. Laymen's behavior is an
integral part of law, for:
the word 'official' tacitly presupposes, connotes and reaches out to include, all those patterns of action (ordering, initiative) and obedience
10.
11.

Id, at 75-76.
JURISPRUDENCE,
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(including passivity) on the part both of the official and all laymen affected which make up the official's position and authority as such ...
[T]he official exists as such precisely insofar as such patterns of action
and obedience prevail."
This point is not sheer pedantry. Prohibition was a classic case. Was it
official action or wasn't it? Was it a law or wasn't it? Certainly the eighteenth amendment to the United States Constitution never mustered the
authority from the citizens that the seventeenth amendment did. As a
second case, somewhat different, one might cite Brown v. Board of Education of Topeka.'3 The very fact that an implementing order was delayed
for almost a year following the basic decision can be seen as an acknowledgement that law is a process of interaction. Engel v. Vitale, 4, the school
prayer case, is presumably the law of the land, but one might easily find
at least a community or two in the United States where that is not quite
true. A lawyer with a realistic world view will know not only the needs and
practices of the .client, the pertinent rules of law and how those rules might
bear on court action, but also the expectations, interests, and power structure of the community. All of these features in a complex interactive relationship constitute law.
This brings us to a third part of the realist's credo, namely, that law is
open-textured. Its meaning is not fixed absolutely in rules. It is constantly
open to reinterpretation and re-evaluation. Law is an open-ended process.
Its future direction is not predetermined. Its forms and shapes are always
subject to remolding. This is obviously true of congressional action. The
legislative process is a complicated interplay of forces-some much more
powerful than others, none wholly giving up the legislative struggle even
following the enactment of a bill. But open-endedness is a quality not only
of congressional bodies. It is also a quality of law enforcement bodies and
administrative agencies. Policeman and prosecutors, administrators and
bureaucrats enjoy wide areas of discretion. Any lawyer with a realistic
sense knows that. Yet again, open-endedness is a quality of judicial decision as well. Need the point be argued? Even a "strict constructionist" has
made a determination, namely, to be a "strict constructionist." No one is
required to be a strict constructionist. Judicial creativity, however it is
used, even if to maintain some status quo ante, is a fact of judicial life.
The legal system could not work without repeated acts of human judgment. At every level, persons are determining what shall or shall not be
done, to whom, and how. As Lon Fuller has put it, "[tihe complex undertaking we call 'law' requires at every turn the exercise of judgment, and
that judgment must be exercised by human beings for human beings. It
12. Id. at 31-32.
13.
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cannot be built into a computer."' 5
The doctrine of precedent presumably limits the play of judicial discretion. But does it? It does to some extent, perhaps, but Justice Douglas took
delight in pointing out how often the Supreme Court overruled itself.,'
Even when a justice presumes to follow a line of preceding opinions, there
is something elegant in the manner in which the precedents are shaped,
formed, and carefully distinguished toward the conclusion of the case at
hand. Remember Justice Cardozo's creative genius in MacPherson v.
Buick?'7 More generally, as Llewellyn carefully argues, to adopt the doctrine of precedent as binding leaves ample room for judgment, for there are
two distinctive views one may assume of a prior case-a strict, orthodox,
restrictive view and a loose, open, inclusive view. The restrictive view
confines the authority of the prior case to certain selected facts, which is a
nice way to set an unwelcome rule aside. The inclusive view pulls out any
and all features of the prior case, whatever seems useful to make a point.
Indeed, this view carries often over into dicta, and even into dicta which
are grandly obiter. .

.

. This is a device for capitalizing welcome

precedents. And both the lawyers and the judges use it so. And judged by
the practice of the most respected courts, as of the courts of ordinary
stature, this doctrine of precedent is like the other, recognized, legitimate,
honorable.'"
Llewellyn discerns two period-styles in the history of American law-the
Grand Style and the Formal Style. He favors the former for two reasons:
It represents a more accurate understanding of the open possibilities of
legal judgment and it provides a more reasonable method of approaching
legal decisions. The Grand Style is "our rightful heritage." By contrast, the
Formal Style, adopting the strict view of precedent, assumes that rules
determine decisions and thereby ignores the open-textured reality of legal
processes. But it does not, for it cannot, itself avoid judgment. 9
It is this emphasis on the open-textured quality of law that led Llewellyn
to his striking proposal that natural law jurisprudence (at least in a certain
version of that tradition) and legal realism are compatible. According to
him, through every person who wrestles with the intricacies and frustrations of issues at law "there pulses an urge for right, or decency, or justice:
a drive toward an ideal attribute which men may well conceive as a proper
and indeed the proper ultimate objective of all law and all legal instituL. FULLER, ANATOMY OF THE LAW 66 (1968).
W. Douglas, Stare Decisis, in ESSAYS ON JURISPRUDENCE FROM THE COLUMBIA LAW
REVIEW 18-41 (1963).
17. 217 N. Y. 382; 111 N. E. 1050 (1916). See E. LEvI, AN INTRODUCTION TO LEGAL
REASONING 14-18 (1948).
18. BRAMBLE BUSH, supra note 8, 68.
19. Id. at 157-160. See also K. LLEWELLYN, COMMON LAW TRADITION 34-45 (1960).
15.
16.
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tions. The concept of Natural Law seems to me an expression of this
urge." 0 Both natural lawyer and realist labor
for the utilization of the greater leeways afforded by legislation, and the
lesser leeways afforded by. . .case-law system. . . to produce a finer and
more effective set of guides for conduct and for judging. And it is difficult
for me to conceive of the ultimate legal ideals of any of the writers who
have been called realists in terms which do not resemble amazingly the
type and even the content of the principles of a philosopher's Natural
Law.2"
Thus there are leeways in law, and within those leeways, one may chart
a variety of courses. The law does not itself chart a course independent of
human judgment and human action. Within a realistic world of law, therefore, law is instrumental. The legal process may be manipulated, used,
exploited, pushed and pulled to serve a wide variety of purposes. Law is a
means. It is a tool. It is a technology. It is part and parcel of a technologically oriented culture. The one who knows the workings of the agencies and
officials of law is the one most likely to get his (or her) way. The grand
precept of the realist to the lawyer is: Study "how to make the official do
what you would like to have him [do]." 2
The realist is a utilitarian, maybe not in the strict philosophical sense
of the term, but still a utilitarian. A utilitarian weighs benefits and costs,
and takes the path of action that seems, on balance, most beneficial or
least costly. The utilitarian will approach law much like Justice Holmes'
famous "bad man." The bad man does not look at law as telling him what
is right and what is wrong. He looks at law as simply part of the environment in which he does his business. He may break a contract, pay the
assessed damages, and think little of it, so long as, on balance, his selfdefined welfare has been served. A little tort liability might not hurt too
much so long as one has correctly calculated the benefits that might result.
Maybe even a criminal fine, especially if paid for by the corporation, can
be accepted as part of the costs of doing business. Thus, even where the
law goes against one, so to say, it may work for one. Law is a neutral object
to be used where it might benefit, to be avoided where it might hurt, and
to be put into the balance of calculations as one sets out one's policies for
the future. That's realism. And that's the sort of understanding of law that
the lawyer with a realistic world view serves. Such a lawyer is a technician,
at best a very good technician, able to assist anyone or any group that has
a problem in mind and a retainer in hand.
In this connection, Llewellyn makes it clear that a conflict model of
society is more realistic than a consensual model:
20.
21.

22.
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law in particular presents . . . the phenomenon of clashing interests of
antagonistic persons or groups, with officials stepping in to favor some as
against others. . . . Hence the eternal fight for the control of the machinery of law, and of law-making, whereby the highly interested As can
hope partially to force their will upon equally but adversely interested Bs,
and to put behind that control the passive approval and support of the
great body of Cs-who happen to be disinterested, or, what is equally to
the point, uninterested.23
Yet to be fair, one must note that Llewellyn qualifies this view of law
as instrumental and society as conflictual with a wistful comment that
appears in various forms here and there among his writings. Amidst the
struggle among contending groups to turn their respective interests, whatever they are, into legal rights, there persists a haunting sense of and drive
toward the common good. Indeed, without the presence to some degree of
a quality of wholeness, there could be no society and no law in any intelligible sense of those terms." "No man," he asserts in one place, "sees law
whole who forgets that one inherent drive which is a living part of even the
most wrong headed and arbitrary legal system is a drive . . . to make the
system . . . realize an ideal of justice."2 5 Throughout law there endures a
yearning for civilization, an urge for human decency, a nisus toward justice
and common good.
Is this sort of wistful comment on Llewellyn's part sheer rhetoric? Is it a
yearning that maybe, just maybe, through the complicated workings of
law, justice and decency might be served? Or is it something that is and
must be incorporated within any realistic world view? Is there, realistically
speaking, a good for law that goes beyond the "bad man's" utilitarian
calculus and that lawyer, judge, and citizen must take into account as part
of the real world in which they live and move and have their being?
This question presses us to the fifth statement about the character of
American legal realism: the relationship between law and morality is ambiguous. On the one hand, the realist would urge that we not cloud our
vision of what law is with our yearnings of what law ought to be. This is a
helpful, albeit trivial, methodological point: to act effectively we must
understand accurately, and to understand accurately we must discern the
world for what it is apart from our wishes and desires. Granting the sophistications of the sociology of knowledge and phenomenology of interpretation, prudence nonetheless aims to discount the distortions of historical
location and personal desire. Objectivity, in some absolutist sense, may be
a will-o'-the-wisp, but objectivity in some sense is a licit mandate in the
pursuit of understanding. It is this point that underlies the realists' re23.
24.
25.
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peated insistence on a disentanglement of "Is" from "Ought."
On the other hand, this does not mean that the lawyer can avoid moral
decision. For beyond the methodological point, there are at least three
senses in which morality is intrinsic to the practice and interpretation of
law. On the professional level, it must be remembered that law is opentextured and open-ended. Human judgment is an intrinsic part of the
process. Some sort of decision about what ought or ought not to be done is
being made at every point. In this sense, at least, as Harry Jones asserts,
the legal is and the legal ought to be are . . . inseparable. The legal is,
here, is not a command but an authorization of alternative decisions. The
choice between or among alternatives-the selection of a path to be pursued-is controlled by the ought to be. This is not a matter of theory but
of realist analysis."'
Professional decisions are never merely technical. Whether to litigate, how
to argue a case, what sentence to mete, what damages to impose, whether
to appeal, what fee to charge, or whether to prosecute-these everyday,
nitty gritty matters are not without their moral dimension. On the professional level, value judgments are indispensable both in the selection and
formulation of problems for legal inquiry and in the determination of direction for legal policy. However, Llewellyn also insists that "as we move into
these value judgments we desert entirely the solid sphere of objective observation, of possible agreement among all trained observers, and enter the
airy sphere of individual ideals and subjectivity."" This assertion of the
subjectivity of value judgments, characteristic of American legal realism,
was never developed by Llewellyn, and, in fact, seems not wholly applicable to the other senses in which legal processes are discerned as profoundly
moral. The issue of the grounding of value judgment and moral principle
is indeed one of the most critical and most difficult tasks that any realistic
world view should undertake.
On the institutional level, law and morality are intermixed as well.
There are certain basic institutional functions (Llewellyn calls them "lawjobs") that a legal process performs, certain contributions law makes to
society, such that if the society is good, so also is law. Law resolves conflicts
(adjudication); it invents means of cooperation (incorporation); it controls
behavior of individuals and corporations (administration); it promotes
basic principles of social organization (constitution). An enlightened jurist
with a realistic world view will be aware of these social and political values
of law, or what Llewellyn calls the "Good-in-law." 2' But an enlightened
jurist will also know that, in some cases, the professional good, that is, the
good of the client or, just as likely, the good of the lawyer, may not agree
26.
27.
28.
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exactly with the good of society. With sufficient resources, both corporation and criminal lawyers can find many ways in which to circumvent the
intention of law and to do so legally. Furthermore, although law may fulfill
diverse social functions, a society as a whole may be structurally unjust.
A racist society may be served quite well with efficient and inventive legal
machinery. All the "law-jobs" the realist can list may contribute to a social
order that is, in its basic cultural and institutional character, oppressive
and unjust. Rule of law on this level does not always serve the causes of
liberty and justice.
In that light, we must recall Llewellyn's wistful comment which suggests
that there is, beyond the professional and institutional levels, a teleological
level on which law and morality are conjoined. There is an inherent drive
in law, he asserts, toward justice, human dignity, and civilization. He
argues that the "idea of self-sanation" is part of law. Sanation is the act
of making whole, the process of making healthy. Self-sanation is a process
of self-correction, self-healing, self-purification. Law purifies itself.
"[Liaw . . . by its own weight calls its own concept to its own perfection." 9 There is a drive, in and through law, toward the enrichment of the
life of all. Llewellyn seems to affirm that this drive is part of the meaning
of law understood realistically.
Is Llewellyn still the legal realist at this point? Where does he discern
the inner drive of law? We may grant, realistically speaking, (1) that the
meaning of law is problematic, (2) that law is interactive, (3) that law is
open-ended, (4) that law is instrumental, and (5) that law is ambiguously
intermixed with moral considerations. But what are we to make of this idea
of self-sanation as part of law? Must the idea of self-sanation be incorporated in any realistic interpretation or scientific description of law? How
can the notion that inherent in law is a drive toward social justice possibly
be grounded?
Llewellyn himself seems unsure, but he has an answer. He quotes Augustine, "credo ut intelligam," which he translates as meaning: "as a result
of my faith I grasp it with my mind. '" In this affirmation, Llewellyn seems
to have reached the end point of his realist perspective. He may even have
gone far beyond his realist perspective.
Or has he? Maybe not. Maybe he has an intimation of a profounder
realism that most of us would admit to in our more skeptical moments.
Maybe he has an intimation of a realism that is neglected in the ordinary,
everyday practice of law in this country. Maybe he has an apprehension
of reality in the absence of which American legal realism, which has been
proclaimed as the prevailing jurisprudence of legal practitioners, results in
a strictly technological, narrowly utilitarian approach to life and law ac29.
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cording to which law is but a technique to be employed, manipulated,
exploited, avoided, or controlled in accordance solely with one's subjective
interests or principles. Maybe Llewellyn discerns through the eyes of faith,
a context of meaning which, realistically, we ignore to our detriment. Indeed, if Llewellyn's thesis that there is an informative telos of law that, in
some fashion, constitutes the basic dynamic and meaning of law itself, can
be supported, then one's understanding of and approach to legal process
must assume a radical turn from what is ordinarily thought of as legal
realism. Support for Llewellyn's thesis might conceivably be found in what
Bernard E. Meland has called "the new realism in religious inquiry.""
There is a new realism within certain strains of religious inquiry in this
country-a new realism that opens up the possibility of a critical perspective on the meaning of law in our common life. Granted, we are accustomed
to think of law and religion as occupying distinct places in our lives. We
are led to think that one may be law-abiding without having to be particularly religious. One may be a good lawyer or expert judge without any
particular religious affiliation or religious interest. Even if a jurist is religious, that has no necessary bearing on professional practice. One suspects
that most, if not all of us, would be incensed, properly incensed, if there
were some sort of religious test required to pass the bar. Such a test would
be a flagrant violation of constitutional principles if nothing else.
Nonetheless, serious consideration must be given to the import of religious sensibility as it is presented by the great religions of the world.
Religious sensibility is wholistic. It is encompassing. It includes within its
frame of reference our whole life. It bears on all we are and all we do. The
religious world cannot be divorced from other aspects of our existence,
personal or professional, private or public. The question of the relationship
between this affirmation and the principles of free exercise of religion and
non-establishment lies beyond the scope of these deliberations. Suffice it
to say, there is no inherent contradiction between them.
With that background, the new realism in religious inquiry can be characterized in four statements. First, religious language is symbolic of the
most elemental dimensions of human experience. Second, the myth of the
covenant is a formative metaphor of Western religious traditions. Third,
the covenantal myth discloses a relational understanding of the human
person. Finally, such an understanding of the person forms a critical and
realistic ground for viewing the meaning of law.
The first statement, that religious language is symbolic, is analogous to
the insistence of American legal realism that the meaning of law is problematic. To get at the meaning of law, one must go beyond surface manifestations to the deeper sense and significance of legal process. Legal realists
are critical of the traditional view that law is a set of rules for conduct.
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They would have us distinguish between rules and actions, words and
behavior, precepts and processes. So as not to deceive ourselves into thinking that the legal process is something that it is not, we must attend to
the actual behavior of people, to processes of interaction between officials
and citizens. To be sure, the rules, words, and precepts of law are of some
value; they are symbolic of happenings in the world of practice. They are
efforts, however crude or even misleading, to communicate something important about the social world we inhabit. But the words must be interpreted in the light of the world. Or perhaps, to express an alternative never
fully explored by American legal realism, words and world must, in circular or dialectical fashion, be interpreted in light of each other.
This is one of the primary theses of the new realism of religious inquiry.
The new realism entails a turn toward lived-experience. To get at the
meaning of religious language, one must go behind and beyond the words
of religious tradition. Language is a necessary means of thinking, inquiring, communicating, even acting. It is a resource for theoretical understanding, practical action, and creative production. But language is limited. Its forms are abstract and fallible. Language is suggestive of experience that is always richer and more complex than the words through which
it is expressed (although it must be acknowledged that words themselves
are an essential dimension of human experience). Interpretation of the
meaning of language is a difficult task, for meaning is not always obvious
or self-evident. But interpretation is a fruitful task; its intention eventuates in a disclosure of the wider context of lived-experience out of which
language emerges, to which it points, and within which it participates.
Furthermore, interpretation is a needed task lest words become, wittingly
or unwittingly, deceptions, rationalizations, and tools of false consciousness.
In a way, this insight is nothing new. One need only recall the dramatic
outburst of the prophet Jeremiah at a critical point in the history of ancient Israel:
Trust you not in lying words, saying, The temple of the Lord, The temple
of the Lord, The temple of the Lord are these. For if you thoroughly amend
your ways and your doings; if you thoroughly execute justice between a
man and his neighbor; if you oppress not the stranger, the fatherless, and
the widow, and shed not innocent blood in this place, nor walk after other
gods to your hurt; then I will cause you to dwell in this place in the land
that I gave to your fathers, for ever and ever. You trust in lying words,
2
that cannot profit.
The people could speak the words, but they did not know the meaning. The
meaning was not in the speaking. The meaning was not in the words
themselves. The words were symbolic of deeper realities. The words indi32.
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cated a mode of being in and relating to the world. To speak the words
without embodying their meaning was, in effect, to lie.
As literalism in law is deceptive for it neglects the realities of the legal
process, so literalism in religion is deceptive for it neglects the experiential
ground to which religious language points. The question to ask of any
religious symbol, story, ritual, or act is-what does it signify about human
experience? What does it communicate about the character of the world?
What does it divulge about the nature and destiny of mankind? What is
the structure of life that it represents?
Religious language is mythic, but in this context, myth does not mean
illusion or fairy tale. A myth is a story about the gods, about the sacred,
about the holy. As Meland notes, "[mlyth is the elemental response of a
people to what is ever present as an ultimate demand and measure upon
human existence (sense of destiny, sensus numinous, idea of the holy,
ultimate concern, etc.). 13 Religious myth is two-sided. On the one side, it
is a presentation of the structure of the real world. On the other side, it is
a judgment and a demand upon the world. Religious myth has a creative
intent. It intends to shape both psyche and society. It frames a critical
perspective from which to view, understand, interpret, and judge one's self,
one's institutions, one's society, and one's surroundings. "All human existence takes place within a particularized orbit of meaning. 1 ' The fundamental myths of a people give articulation to that orbit of meaning, its
structure and direction.
A second point of the new realism of religious inquiry is that among the
most powerful myths of Western religious traditions. Hebraic and Christian, and of Western civilization more generally, is the myth of the covenant. It is not the only myth of those traditions, but it is clearly a central
one, one that has been invoked again and again throughout the religious
and political history of the West. But what does the myth of the covenant
mean? What is the reality it symbolizes? What modes of being and acting
in the world does it indicate?
To initiate a response to these questions, we might focus on one of the
paradigmatic cases of the covenantal tradition out of ancient Hebraic history, the Exodus story. In the Exodus story, the covenantal relationship
was inaugurated through the liberating action of the Holy One. Beginnings
are, in the strict sense of the term, critical in the formation of political
communities and legal structures. Beginnings mark a turning point and
constitute an authority. It is important to note that the beginnings of this
covenantal relationship were initiated by the Holy One, creator and preserver of all life, and had the character of liberation. As religious writers
from the Third World, especially in Latin America, have pointedly reminded us, liberation is a central quality of the myth of the covenant, a
33.
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quality of profound political and legal significance. 5 Liberation is a quality
that is initiated by the Holy One but that translates into obligation. Wherever persons are enslaved and oppressed, as were the Hebrews in the land
of Egypt, the mandate is to liberate.
In the Exodus story, the Hebrew people were gathered under the leadership of Moses and brought into a new land. In the midst of these dramatic
events, a bond of mutual loyalty and trust, that is, faithfulness, was effected between the Holy One and the people, and among the people themselves as well. They were formed into a people through the covenantal
interchange. The covenant was a creation, a calling into being of a new life,
the life of this people. They were pledged to be faithful to one another, that
is, to sustain one another, to care for one another, to serve one another.
They were held together by promise. Thus faithfulness is to be added to
liberation as a quality of covenantal existence.
This new community was obliged to be a people of justice and peace.
To do justice is to honor the rights and to fulfill the needs of all the
members of the community, but especially the widow, the fatherless, and
the stranger within the gates. (A restrictive covenant, it might be noted,
is a contradiction in terms.) Peace is the quality of cooperation, coordination, harmonious action. Where justice attends to the needs of each individual member of the community, peace is the quality of belongingness
that holds them together as a whole. There are thus four qualities of a
covenanted community-liberation, faithfulness, justice, and peace.
It is significant to note that the law codes of the ancient Hebrews are
cast within the framework of the covenant. In the Torah, the laws are
placed within the context of the formation or the reformation of covenanted people. Laws about crime, property, torts, family relations, judicial
procedure, as well as laws about sacred days, priests, and religious rituals,
are all located within the structure of the covenant. Thus the meaning of
the laws derives from the covenant. They are interpreted in light of the
covenant. Their violation is understood as a betrayal of the covenant. They
are changed and amended as the covenanted people discern the shifting
needs of changing times. What remains constant as the overarching reality
and demand is the covenant itself and its qualities and obligations.
Curiously, a covenant is honored even in its breach, for a broken covenant is just that, a broken covenant. The covenantal qualities and obligations-liberation, faithfulness, justice, peace-persist as the basis for interpreting and judging the people's condition. A rift in a relationship does
not totally destroy the relationship, otherwise it could not be rendered as
a rift. Under the conditions of a broken covenant, a people stands in contradiction to itself. Its identity is a judgment against its existence.
The myth of the covenant is not merely a story about times past. That
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is the third point I wish to present about the new realism in religious
inquiry. The myth of the covenant is a communication about the real
world, the world of human existence. It is a statement of ontological and
anthropological significance. The claim of a myth is that it divulges important truths about our own reality, truths that we should understand if we
would be indeed realistic. The myth of the covenant is cast in narrative
form. It has the appearance of historical description. But it is more than
historical description of a unique set of events that occurred in past times.
It is, in addition, a paradigmatic statement. The narrative should be comprehended as a presentation about the structure and dynamics, the meaning and import of the world. It is a world view.
What is the alleged truth symbolized in and conveyed through the myth
of the covenant? Negatively, it is a rejection of both individualism and
corporativism as understandings of human association. That is, according
to the myth of the covenant, we are not and cannot adequately understand
ourselves as essentially isolated individuals who may make and break social relations at will. Furthermore, we are not and cannot adequately understand ourselves as simply members of corporate bodies that dictate our
identities and destinies. Rather we are and should understand ourselves as
responsible participants in a whole host of relationships-natural, social,
political, economic. On the one hand, these relationships constitute the
given context of our individuality. On the other hand, these relationships
bear the imprint of our personal creativity. Life is a constant give and take.
We receive and we give. How we receive and how we give make all the
difference in the world. Some ways of receiving and giving enhance life.
Other ways of receiving and giving degrade, delimit, and destroy. That is
the narrative of human life. That is the narrative of a covenantal way of
looking at and living in the world. If in our receiving and in our giving we
are constituted by the qualities of liberation, faithfulness, justice, and
peace, then life is enhanced. If, on the contrary, in our receiving and in
our giving we are constituted by the qualities of oppression, disloyalty,
injustice and alienation, the result is the destructiveness and degradation
of life.
Although the idea of the covenant has recurred repeatedly throughout
Western religious, political, and legal history, and although it is a fundamental motif in the mythos of Western culture, the full import of its
meaning has been subdued in the modern era. Forms of individualism,
utilitarianism, technical rationality, and contractualism have become paramount in modern patterns of thought and action. Indeed, it might be
argued that American legal realism is, in large part, an expression of these
patterns. Yet, according to Bernard Meland, the modality of thought present in the covenantal way of looking at the world has never totally been
lost and has tended to come increasingly to the fore in diverse movements
of thought in the twentieth century. Holism, Gestalt psychology, field
theory, process philosophy, and radical empiricism have, in Meland's
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terms, broken open a "new frontier of realism." Although the myth of the
covenant derives from the tradition of the ancient Hebrews and thus this
modality of thought is not wholly new, these movements of thought stand
in striking contrast to the dominant trends of modern Western culture. The
shift in these twentieth century movements has been "from an atomistic
conception of reality to the ontological notion of the individual in community. '"3 6 Meland depicts this new "realism of a relational sort" in this
way:
what separates the present generation of thought in the West from that
of previous periods of the modern era is the realism with which it views
the nature of man. . . .Present-day thought upon the nature of man
partakes of a depth of being which is comparable in its range to that of
the imagery of classical Christianity, say in medieval realism. . . .That
it is a new frontier of realism means simply that it has become alerted to
realities outside of and other than self-experience, existing independently
of it, though engaging it both continuously and in intermittent encounters. One insistent theme of our present way of thinking about man is that
the breadth and depth of our ultimate meaning are immediately apprehended in the momentary events of day-to-day existence. I do not say that
man consciously knows this in the detached way that we are accustomed
to speak of the mind attending the object; but he knows he is aware of
himself as existing in, participating in, and belonging to a cluster of interrelated events which makes up his life and the lives about him, and which,
at the level of creation itself, gathers in all lives that have ever existed.
Here we begin to get a glimpse of the complexity of man's existence at its
37
ultimate ground.
Form, relationship, context, fields of association, and structures of meaning are central images of this emergent mode of viewing reality. They are
images of a relational mode of thought and of action.
In documenting this emergent mode of thought and action, Meland has
attended primarily to trends in modern physics, biology, psychology, and
philosophy. Given the focus of the deliberations of this article, we must
inquire whether there is any counterpart in legal thought. I would argue
that there is such a counterpart in the recent jurisprudential work of Roberto Mangabeira Unger. In his reflections about certain issues of jurisprudence, their interconnections, and the customary types of solutions offered
to them, Unger was led to consider a radical form of critique, a "total
criticism," of the prevailing modern orientation in jurisprudence, namely,
liberalism. He argues that liberalism, in its psychological and political
expressions, is faulted by irresolvable antinomies. There are, however, current movements of thought and action that suggest and provide support
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for an alternative to liberalism. The alternative understanding of self and
society as it is developed by Unger is a representation of a relational doctrine of person and covenantal doctrine of society2 8
In Unger's alternative construction, human life is intrinsically relational. It is lived in three intersecting arenas-the natural, the social, and
the productive. We are constituted by our relations with nature, with other
persons, and with our work. Each of these relations is a given. We cannot
escape it. It is part and parcel of our being and of our world. It is constitutive of our reality. But each relation is also a problem. It is a task to be
taken up. A relational understanding of the self and its constitutive relations is simultaneously descriptive and prescriptive. "Moral discourse,"
writes Unger, "always presupposes the acceptance of humanity and the
authority of the striving to be and to become ever more fully human."3
Even if unwittingly, how we perceive, interpret, act, and react within these
three arenas affects the texture and quality of those relationships and of
our own identity. By virtue of what we are and what we do, the life of the
self and of the world is either intensified or diminished. Each arena presents its own problem for solution, its own task to be undertaken. The
problem in the ecological relation is how both to use and to respect nature.
The problem in the social relation is how to draw diverse persons and
groups, both within our nation and throughout the community of nations,
into an association of equity and shared ends. The problem in the productive relation is how to provide for everyone forms of creative work that will
give expression to one's individuality and contribute to the community.
The technical resolution of these problems is a complicated, laborious,
unending task. But there is a direction, albeit a general direction, provided
for their resolution. According to Unger, the direction for our relations with
nature is indicated by the norms of symbiosis and natural harmony. The
course for our relations with other persons is plotted by the need for sympathy and a sharing of ends. The orientation for our relation to work is
specified in the need to create for everyone a concrete and specialized role
that at the same time will do justice to one's full humanity. Without
symbiosis, either self or nature is destroyed. Without sympathy and a
sharing of ends, either self or nature is degraded. Without humane and
creative work, one's role is demeaning.
The four qualities of covenantal community can be construed as applying to each of these three arenas. Liberation is the drive to overcome those
structures in each arena that diminish life. Justice is the precept mandating that the needs of all parties in these relationships be honored.-Peace is
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the quality of cohesiveness that binds the parties together in a community
of belonging. Faithfulness is the characteristic of loyalty that sustains the
commitment of each party to the relationship even through times when
that relationship is threatened and the lines of connection are strained to
the point of breaking. At appropriate times and appropriate places, it is
faithfulness that drives one to liberation and to a revitalization of justice
and peace.
In sum, to the extent to which the qualities of liberation, justice, peace,
and faithfulness characterize our relations with nature, with other persons
and associations, and with work, human life is enhanced. To the extent to
which those qualities are profaned, human life is diminished and degraded.
To let justice roll down like waters and righteousness like a mighty stream0
is not an archaic and artificial mandate that one may accept or reject with
indifference. It is a realistic requirement of the kind of world in which we
live. Our very destinies and identities are caught up with that requirement.
The myth of the covenant thus discloses a world, our world, a world that
presents us with basic problems that we must in some fashion take up and
fundamental directions in which we must in some fashion go. If we would
live in that world of relations, we must, realistically, be responsive to the
obligations of liberation, faithfulness, justice, and peace.
This comment introduces the fourth and final point. The world view that
is symbolized by the myth of the covenant provides a critical perspective
on the meaning of law. Recall that, according to American legal realism,
one cannot comprehend the meaning of law without comprehending its
effects. One must see who is doing what to whom. But therein lies a difficulty. How are we to interpret effects? With what terms are we to describe
and to evaluate what legal action does to people?
This is the central problem raised by John T. Noonan, Jr., in his provocative study of PERSONS AND MASKS OF THE LAW. 4 Noonan is as skeptical as
the American legal realists of interpreting law as simply a set of rules. To
be sure, rules are an important part of law. "But the [legal] process
consists in the interplay of the persons forming the rule with the persons
applying it and the persons submitting to it. ' ' 12 The tragedy, perhaps the
inevitable tragedy, of law is the distortion of reality by the use of rules.
When distortion occurs, rules become masks. Masks are "ways of classifying individual human beings so that their humanity is hidden and disavowed. 13 A mask disguises, deforms, and may ultimately destroy. The
paradigm of legal masking is the legal institution of slavery. To classify
individuals as slaves, and therefore as property, is to falsify their reality.
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Similarly, to classify states as sovereign and corporations as persons may
have the same deceptive, destructive effect. A profound realism, a realism
that acknowledges the reality of persons as persons is thus a critical basis
for the interpretation, evaluation, and transformation of law. But the principle of evaluation is a principle of reality. The principle of criticism is
grounded in what is. Noonan's critical jurisprudence, constructed on a neoThomist base, would have us remove the masks from both those who make
law and those affected by law. It would have us see both these classes of
persons engaged in a complicated interchange in which the destinies of all
are involved.
Similarly, the new realism of religious sensibility, which testifies to a
depth in the structure of human experience that is often ignored though
never wholly absent in everyday life, would have us discern legal processes
as occuring within a wide-ranging relational context. Legal processes find
their meaning not merely in rules of law or in judicial decision. They find
their meaning in their articulation of and contribution to those relations-natural, social and political, economic and productive-that are
constitutive of our lives and our destinies as persons. There are two sides
to the critical perspective of the new realism. On one side, the question is
what do particular forms and actions of law manifest about prevailing
conditions within those relations? It is in the spirit of this question that
Lois Forer, Judge of the Court of Common Pleas in Philadelphia, wrote her
book, The Death of the Law.
I . . .have written this book to help myself, after days in court in which

I find myself a participant in a mindless, archaic system which produces
results that have little to do with justice. I see that law as a principle by
which people conduct their lives is dead, that the entire legal system
corrodes any sense of trust or truth. It is a juggernaut laying waste lives,
businesses and social order."
On the second side, the question is what transformations in the process and
practices of law would more nearly result in the enrichment of life within
the arenas of human existence? What is required to bring the actual operations of law to manifest the qualities of liberation, justice, peace,
faithfulness? Again quoting Lois Forer, "[e]ssential to the revitalization
of the law is the recognition that the business and purpose of law is justice."
George Christie says that American legal realism is the world view of the
practicing lawyer. Maybe so. But, one may ask, how realistic is that form
of realism? How adequate is its vision of the meaning and effect of the legal
process? Does it result in a manipulative, technological, narrowly utilitarian approach to law? Or does it provide a grounding for what Llewellyn
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perceived within law as a dynamic toward self-sanation, a drive toward
social justice and the enrichment of life?
What I am suggesting is that the realism of religious sensibility, in
particular the realism expressed in the myth of the covenant, does provide
such a grounding. From its critical perspective, the realistic question is not
how law might be manipulated to allow persons and groups to get whatever
they want. It is rather how law might be an instrument to liberate the
oppressed, to do justice for the widow and fatherless, to realize peace for
the community, and thus to be faithful to the demands of the covenant of
existence. Fidelity to law goes beyond keeping the rules; it requires that
we attend to the agonizing crises that confront us in the ecological, social,
and economic arenas of our common life. Whatever our professional role,
whether we be lawyers or citizens, what we do will have an effect on the
quality of that life. A realistic world view would have us never forget that.
That's why I suggest that Moses-a liberator, lawyer, judge, and
prophet-may have a point worth considering as one ponders what sort of
world view is most realistic for legal practice.

