
A.A.L.S. Law and Religion Panel:
Law as our Civil Religion

INTRODUcTION

The following article is part ofa panel discussion held under the auspices
of the Association of American Law Schools in Atlanta in December of
1977. The participants were Sanford Levinson, Robert Bellah, Suzannah
Lessard, Harold Berman, and James Laney. Only the comments of profes-
sors Levinson and Bellah are included here.

The basic format and subject matter of the panel is very similar to that
of the foregoing Symposium, and the basic questions underlying the panel
discussion are the same as those of the May, 1979 Symposium.

SANFORD LEVINSON*

I would like to reflect on some of the implications of what Professor
Bellah, in a seminal article now some ten years old,' referred to as Ameri-
can civil religion-that set of beliefs, self-understandings, ceremonies,
symbols, and rituals by which people recognize themselves as members of
a distinctly political community. One function of that civil religion, of
course, is to give some notion of purpose and meaningfulness to that com-
munity. Something that intrigued me then, and that remains a great
source of interest to me now, is the role of law and legalism within civil
religion. That role has not, I think, been discussed adequately; my belief
that such a discussion is necessary was further encouraged by the repeated
emphasis, during the whole Watergate period, on the centrality of the
notion of rule of law to our collective understanding of the American expe-
rience.

It seems to me, in terms of a civil religion, that James Madison's wish
that the Constitution be venerated2 has been achieved. In Irving Brant's
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A much more elaborate discussion of this subject will appear in an article by Professor
Levinson, The "Constitution" in American Civil Religion, SUPREME COURT REviEw (Kurland
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1. Professor Bellah's.1967 essay, Civil Religion in America, can be found in AMERICAN CIVIL
RELIGION 21 (R. Richey and D. Jones ed. 1974), together with several other reflections on the
concept.

2. THE FEDERALIST 340 (J. Cooke ed. 1961). Madison was arguing in opposition to'propos-
als, among them Jefferson's, that regularly scheduled revisionary conventions be held in order
to repair defects in the Constitution drafted in Philadelphia. "[Firequent appeals would in
great measure," said Madison, "deprive the government of that veneration .. .without
which perhaps the wisest and freest governments would possess the requisite stability."
Immediately afterward, Madison speaks of the desirability of "reverence for the laws."
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book, The Bill of Rights, he states, "[tihe written Constitution stands like
a tablet on Mt. Sinai, reading 'This is the law.' The problem is to keep
the law in the custody of prophets who know how to read the language of
liberty."' 3 Brant's comments are a bit excessive, but not, I think, wildly
atypical of a whole approach to the American Constitution. I think it is
no coincidence that Justice Black titled a volume of his lectures A Consti-
tutional Faith,' nor that Representative Barbara Jordan in her very mov-
ing comments at the time of the impeachment hearings spoke of her
"faith" in the Constitution she was vindicating.' And, of course, I think it
is significant that Theodore White titled his assessment of the impeach-
ment controversy A 'Breach of Faith: The Fall of Richard Nixon.'

The rule of law, in this country at least, is synonymous with adherence
to a tradition of constitutionalism, defined even more specifically as fidel-
ity to the United States Constitution. To believe in the possibility of "the
rule of law" requires belief that it is possible to define central elements of
that tradition. But what does it mean to take seriously the notion of a
constitutional tradition as a civil religion? It appears to me that even the
slightest acquaintance with the great historical religions of the
West-Judaism and Christianity, in both its Catholic and Protestant di-
mensions-highlights the difficulty of analyzing the notion of a tradition
and, therefore, of being able to recognize fidelity to tradition.

To write a history of Judaism, for example, would require identifying
who is a Jew and what minimal fidelity to a Jewish tradition requires. To
write a history of the Baptist church would raise perhaps even more diffi-
cult questions, for example, the question of how to determine exactly who
is or who is not within the church, for the very interesting and important
reason that there is no central institutional authority that defines what it
means to be a Baptist. One can, of course, always write a history (and I
stress a history rather than the history) of Catholicism by talking about
papal encyclicals and the decisions of certain councils through history
because within that tradition there is a central institutional authority. But
the central claim of Protestantism is that adherence to the authoritative
document (that is, the Bible) required overthrow of the false tradition of
the Catholic Church. So, if we talk about tradition and we try to talk about
analogies of constitutionalism to religion, I suggest that there are some
extremely interesting and complex issues generated by how we approach
this problem.

3. I. BRANT, THE BILL OF RIGHTS 8 (1965).
4. H. BLACK, A CONSTITUTIONAL FAITH (2d ed. 1969).
5. "My faith in the Constitution is whole, it is complete, it is total, and I am not going to

sit here and be an idle spectator to the diminution, the subversion, the destruction of the
Constitution." B. Jordan, quoted in Levinson, The Specious Morality of the Law, May 1977
HARPER'S 35. This article had been widely distributed prior to the AALS panel meeting, and
remarks of the panel members were prepared with this article in mind.

6. T.H. WHITE, BREACH OF FAITH: THE FALL OF RICHARD NIXON (1975).

[Vol. 31



A.A.L.S. LAW AND RELIGION PANEL

Maintaining fidelity to the Constitution, even if we stipulate for the
moment the desirability of doing so, requires, I would argue, answering the
same questions that arise in any serious analysis of one's stance vis-a-vis
a particular religious tradition. First, what were the assumptions of the
persons who "founded" the religion or wrote down the initial documents
central to defining the faith? And, certainly no less importantly, how are
these assumptions connected to an ability to venerate the document as a
guide for our own lives? Hegel states what is at stake with uncharacteristic
lucidity:

How blind they are who may hope that institutions, constitutions, laws
which no longer correspond to human manners, needs, and opinions, from
which the spirit has flown, can subsist any longer; or that forms in which
intellect and feeling now take no interest are powerful enough to be any
longer the bond of a nation!7

Hegel is an appropriate source, not only because the statement is so
cogent, but also because he represents a tradition of historical analysis
which emphasizes the jumps and changes that occur in history. After
Hegel, it is very difficult to view history smoothly-as a process in which
we maintain a common universe of discourse and a common set of under-
standings. What Hegel and the whole historicist tradition make us all too
familiar with is that history proceeds by quantum jumps or indeed perhaps
simply disintegrates, rather than being a smooth connection where we all
share a common world.

What then were the "manners; needs and opinions" which led people to
write and to ratify the Constitution? How many of those assumptions do
we share, and from how many has the spirit flown, so that we must recog-
nize ourselves to be living in a fundamentally different age?

George Haskins once wrote of our concept of the ideal of the rule of law
as "an enduring heritage of our legacy from the Middle Ages.",, But few of
us (and we may very well wish to discuss what one means by we and us in
this context) believe, I suspect, in medieval doctrines of angeology or in
other now discarded remnants of medieval thought. We would regard it as
slightly strange to refer to these beliefs as part of our heritage from the
Middle Ages. Indeed, it is only since the kind of historicist break-
through-if one sees it that way-of the tradition represented by someone
like Hegel that we can really identify the Middle Ages very clearly; after
all, that requires identifying an age that is different from our own, and that
had a fundamentally alien way of viewing the world, rather than being part
of a common dialogue with us.

James Madison had a distinctly unmodern notion of history; he viewed

7. F. HEGEL, HEGEL'S POLITICAL WRITINGs 244 (T.M. Knox trans. 1964).
8. Haskins, Executive Justice and the Rule of Law, 30 SPECULUM, A.J. OF MEDIAEVAL

STUD. 529, 538 (1955).
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it as basically a grab bag of exemplary events that could be studied for
their moral edification. For better or for worse, I suggest that we do not
have that notion of history and that speaking of our history becomes dis-
tinctly more problematic. Why then do we have any more confidence that
notions of the rule of law are translatable into the assumptions of intellec-
tual modernity?

But a second question as well-that of authority-is raised by the recog-
nition of the Constitution as a quasi-religious document. It is clear that one
of the fundamental questions of any serious theology involves who is to be
granted authority to interpret the sacred text. One would not now presume
to write a history of, Christianity which focused exclusively on Catholic
Church councils and Papal encyclicals. Yet, I would argue that we have
adopted a theory of constitutional history that involves just that. We have
defined constitutional history, the authoritative constitutional tradition,
as decisions from the United States Supreme Court, so that if one picks
up a book on constitutional history, constitutionalism in America or what-
ever, one can bet with a certainty of at least 98.98% that it will be a study
of Supreme Court decisions. A few non-Supreme Court justices might be
thrown in for some reason or another, but the notion of a genuine dialogue
between the Court and other participants in the polity simply does not
exist in a single major constitutional law book used in contemporary legal
education.

There is a wholly unexamined assumption that to learn what the Consti-
tution means is to read Supreme Court decisions. Even if there are chal-
lenges to the decisions, it is unclear where the bases of the challenges come
from because the books simply do not supply the kind of scaffolding neces-
sary to examine seriously the notion, for example, that John Marshall
might have been incorrect in McCulloch v. Maryland. I That certain settled
decisions might have been wrongly decided and that, consequently, we
should not feel bound to continue obeying them any more than we feel
bound to maintain fidelity to false religious teachings, are subjects not
raised in the standard books. Constitutionalism may be a civil religion, but
we certainly should decide what kind of religion we wish to analogize it to;
for that makes a very big difference.

Let me consider first the question of our sharing the assumptions of the
eighteenth century founders of the American polity. However much in
retreat from the Puritan sensibility of John Winthrop they might have
been, few eighteenth century Americans, I think, would fundamentally
have challenged his assertion that the "liberty which is the proper end and
object of authority . . .is a liberty to that only which is good, just, and
honest." Opposed to this notion of Christian liberty were "your natural
corrupt liberties," where you do only "what is good in your own eyes."' 0

9. 17 U.S. (4 Wheat.) 316 (1819).
10. Winthrop, The Journal of John Winthrop, in PURITAN POLITICAL IDEAS, 1558-1974, 139-
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The eighteenth century faith in the rule of law, I would argue, was predi-
cated on a whole conception of republican governance which was built in
turn around the possibility of people subordinating their individuality,
their natural selfishness if you will, to felt membership in a common enter-
prise. Even those who were attracted by the notion of individual rights and
self-interest-and it is obvious that many eighteenth century Americans
were attracted to these notions-did not radically reject the notion of a
common moral universe and the capacity of people to be virtuous.

Those who, like the John Birch Society, say that we were originally a
republic rather than a democracy are, of course, absolutely correct, be-
cause what that meant in eighteenth century discourse was that people
could discipline themselves to the common good. A democracy, according
to a radical revolutionary like Benjamin Rush, was merely a junta of self-
interested individuals, and he pointed out that he did not fight the Revolu-
tion to create such a junta. He fought, instead, so that one could create a
republic of citizens and not simply an aggregation of self-interested indi-
viduals." The famous juxtaposition of the rule of law against the rule of
men implies that the law reflects transcendant norms, however derived, of
the common good. Law must, that is, be seen as incarnating some notion-
of what Rousseau called "the general will," as opposed to the mere cumula-
tion of partial individual wills seeking only "what is good in your own
eyes."' 2 If we do not share the assumption about the existence of a general
will-and the ability of human beings to discipline themselves to its re-
quirements-then I suggest that we do not share one of the fundamental
assumptions of the constitutional tradition.

I suggest, moreover, that unless we have some notion of the reality of a
common good and public interest, we cannot really come to terms with the
extent to which a whole group of past national leaders felt free to diverge
from the rules of law (that is, written rules of legalism) when they thought
it necessary. The very "founding" (and that word, of course, is extremely
rich) of the constitutional order makes us aware of the necessity to go
beyond legal authority when the public good requires it. This point was
made most clearly by Edmund Randolph of Virginia, who later became
Washington's first Attorney General.

When Randolph was challenged as to the legitimacy of the Constitu-
tional Convention's repudiation of the Articles of Confederation by going
on to design a new frame of government, he rather blandly replied,
"[t]here are great seasons when persons with limited powers are justified
in exceeding them, and a person would be contemptible not to risk it.""

40 (E. Morgan ed. 1965).
11. Rush, 1745-1813 was an American physician, educator, political leader and author

[ed].
12. Winthrop, supra, note 10.
13. Yates, Saturday, June 16, 1787, in 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787

at 262 (M. Farrand rev. ed. 1937). Madison's report of the same speech is at 255.
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Jefferson made a similar argument answering those who correctly pointed
out that he went beyond notions of limited presidential authority in the
Louisiana purchase:

A strict observance of the written law is doubtless one of the high duties
of a good citizen but it is not the highest. The laws of necessity, of self-
preservation, of saving our country when in danger, are of higher obliga-
tion. To lose our country by a scrupulous adherence to written law, would
be to lose the law itself, with life, liberty, property and all those who are
enjoying them with us; thus absurdly sacrificing the end to the means. 4

Professor Bellah correctly places Abraham Lincoln at the very center of
what any notion of the American civil religion would have to be, but
Lincoln, of course, is a richly ambiguous figure in this respect. In answering
those who challenged his unilateral suspension of habeas corpus, he said,

The whole of the laws which I was sworn to [execute] were being resisted
• . . in nearly one-third of the States. Must I have allowed them to finally
fail of execution? Are all the laws but one to go unexecuted, and the
Government itself go to pieces, lest that one be violated? 5

Lincoln's very centrality to the tradition exposes the ambiguity of the
meaning of fidelity to the rule of law within the tradition. Did Randolph,
Jefferson, and Lincoln violate "the rule of law" or not? At the very least,
does the question not suggest that the American political tradition, and
the civil religion based on that tradition, must do far more than was done
during the time of Watergate in the way of self-analysis? What we too often
saw was the blind invocation of the notion of "the rule of law" as if it were
self-evident what adherence to that notion entailed.

The deterioration of the Nixon Presidency was such that by the end of
his reign no respectable body of sentiment was left to say that he had a
legitimate claim to his office. But a number of very important analytical
questions remain to be confronted in regard to exactly which of his deeds
violated the tradition of the rule of law.

There is not time to consider fully the second dimension of constitutional
religion mentioned above, relating to the presence of an authoritative insti-
tution recognized as dispensing binding interpretations of disputed consti-
tutional passages. Let me conclude by noting, though, that what came
forth in United States v. Nixon" is a papalist conception indeed of the role
of the Supreme Court. Chief Justice Burger seemed to say that disobedi-
ence of the Supreme Court or rejection of its views regarding the Constitu-

14. Letter to John Colvin (Sept. 20, 1810), reprinted in G. STOURZH, ALEXANDER HAMILTON
AND THE IDEA OF A REPUBLICAN GOVERNMENT (1970).

15. J. RANDALL, CONSTITUTIONAL PROBLEMS UNDER LINCOLN 122 (1951). See also Levinson,
Fidelity to Law and the Assessment of Political Activity (Or, Can a War Criminal Be a Great
Man?), 27 STAN. L. REV. 1185 (1975).

16. 418 U.S. 683 (1974).
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tion is equivalent to repudiation of the Constitution itself. I suggest that
this is a dubious theory of constitutional interpretation, and I suggest as
well that a much more "Protestant" notion is available by which there are
multiple interpreters of the Constitution, with no one institution being
definitive. If one analogizes our constitutional faith to protestantism, the
most crucial question is, must one move toward radically individualized
interpretation characteristic of the more militant Protestant sects? I reiter-
ate that this whole notion of civil religion, which Professor Bellah has
brought to our attention, exposes some extraordinarily interesting ques-
tions with which we must strive to come to terms.

ROBERT N. BELLAH**

Professor Levinson poses for us a grave dilemma. In the face of religious
pluralism and growing doubt about the intellectual cogency of traditional
religions and philosophies, we are again forced into making the law our
ultimate morality and religion. However, because law has been separated
from its traditonal moral and religious foundation, it cannot justifiably be
viewed as our ultimate authority. We speak of the rule of law, yet Justice
Holmes tells us that law is nothing but "conformity to the wishes of the
dominant power" in society. 17 We speak of faith in the Constitution, yet
there is no timeless essence to the Constitution; its meaning changes drast-
ically, perhaps totally, with changing historical circumstances. Professor
Levinson offers us no alternative view around which to rally. Rather he
calls upon us to contemplate seriously the degree of incoherence and disin-
tegration of the tradition upon which our republic rests.

The gravity of the charges can hardly be exaggerated, at least for anyone
who cares about republican government and free institutions. Professor
Levinson tells us that, "[wihatever rhetoric might be heard about the
duty of others to adhere to the common good, most of us certainly believe
that our primary duties are to ourselves and our families."'" If that is true
then the republic is already dead in opinion, and it is probably close to
being dead in institutions as well.

A republic can survive only where there is public virtue and concern for
the public good. Where private interests prevail, despotic government is
required to maintain order. Frank Coleman has described Philadelphia,
itself a symbol of American cities and of what American society in general
is becoming, as "a collection of hermetic individuals loosely presided over
by police authority."' 9 That is the description of a despotism - perhaps a

** Ford Professor of Sociology and Comparative Studies, University of California, Berke-
ley. Harvard (B.A. 1950); Harvard (Ph. D., Sociology and Far Eastern Languages, 1955).
Chairman Center for Japanese and Korean Studies, University of California, Berekely 1968-
74. Author, THE BROKEN COVENANT: AMERICAN CIVIL RELIGION IN TIME OF TRIAL (1975).

17. Quoted in Levinson, The Specious Morality of the Law, HARPER'S 35-37 (May, 1977).
18. Id. at 36.
19. F. COLEMAN, HOBBES AND AMERICA 42-43 (1977).

19801



MERCER LAW REVIEW

loose despotism, perhaps even a benevolent despotism, but still a despot-
ism and not a free republican society based on citizen participation and
citizen responsibility.

I would agree with Professor Levinson that our situation is grave, but I
would argue that it is not hopeless. Let me suggest some of the grounds
for hope. The collapse of belief that Levinson describes, though it infects
all of our society, is not as general as he and most of our intellectuals
believe. That is because the collapse of belief is above all a phenomenon
of the intellectuals themselves - whom Peter Berger calls the "cognitive
elite" - especially of the university professors and those who run the mass
media. In truth, the grounding of our free institutions in religious faith and
practice survives - shaken but not wholly corroded. Alexis de Tocqueville
saw this grounding as the greatest source of strength for our republican
government. It would seem, therefore, that the one aspect of our national
life that the professors and the mass media understand least is our religious
life, a life that I am convinced is the key to the nature and health of our
society.

But my grounds for hope are not wholly confined to a world foreign to
the cognitive elite. Often, even among intellectuals, instincts and actions
are better than theories and beliefs. Even young people, who believe that
humans live by a creed of self-interest, are capable of self-sacrifice for
moral ends that no concept of self-interest could justify.

Yet it is still true that intellectual incoherence and disintegration are
serious threats, even when descriptive neither of the society as a whole nor
of the intellectuals who evince them. If we do not have reasons for what
we are, if we cling to law but have no belief in the morality and faith that
must always ground the law, then we are in trouble. The existence of the
republic in opinion is being undermined, and when assaults on our free
institutions come, as they have come and will come because of the preca-
riousness of our political life in the late twentieth century, that weakening
of opinion could prove fatal.

In this situation, it seems that the intellectual as citizen, and here I
think Professor Levinson would stand with me, must fight for the republic
in opinion, and must use reason and persuasion to recover the coherence
and integrity of our institutions. The problem is to determine how this is
to be done. Honesty about the seriousness of our situation is the first step.
For that I congratulate Professor Levinson.

The second step is harder, but for me crucial. It involves questioning
whether some of the assumptions of our modern ideology are either inevita-
ble or true. One of these assumptions is radical historicism. Does moral
truth change? I am not so sure. It is certainly true that the apprehension
of moral truth changes with changing circumstances, but I am not sure
that fundamental morality is any different for primitive or ancient peoples
than it is for us today. Levinson sets up his argument in a historicist
fashion that can be challenged. He shows us that the eighteenth century
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founders were grounded in natural law but that our modern jurists such
as Holmes and Frankfurter propounded a legal positivism or realism. But
is Holmes's view new? Isn't it as old as Western civilization itself?. Wasn't
it Thrasymachus in the Republic who told us that justice is the rule of the
stronger? And wasn't Thrasymachus reborn in Thomas Hobbes and John
Locke who told us that the only human motive worth taking seriously is
self-preservation, that there is no such thing as the "Good," that there are
only desires and appetites, and that a good society can be created by the
right articulation of self-interest? Those ideas did not originate from the
writings of Justice Holmes; they existed at the time of America's birth,
albeit in tension with more classical philosophical and religious ideas.
American society has not been simply a movement from traditional moral-
ity to modern chaos but has always involved a conflict of moral interpreta-
tions.

Just as we have had heirs of Thrasymachus all through Western history,
so have we had heirs of Socrates, and usually both are inside us at once.
Socrates envisioned such a thing as the "Good;" however, we can never
describe it completely, for, like the sun, it blinds us when we look at it
directly. Socrates also envisioned a heavenly city; a model or archetype
toward which we aspire on this earth, even though we shall never com-
pletely attain it. If these ideas have grown faint in our minds because of
the rise of modem positivism, reductionism, and relativism - all fore-
shadowed by sophists such as Thrasymachus - that does not mean they
are not true. It only means that we as intellectuals have the task of appre-
hending them and articulating them anew for our own time, and persuad-
ing our fellow citizens of their truth and cogency. I am convinced that in
the midst of the incoherence and disintegration that Professor Levinson
describes, there are vague intimations of universal and transcendent
truth. Especially where that truth can be embodied and symbolized in
action, as it was for a moment by Martin Luther King, Jr., it overcomes
our doubts and confusions and gives us moral and political vision.

We cannot leave the interpretation of our tradition to the experts,
whether they are legal scholars or specialists in "American Studies." The
most profound interpretation of our tradition is its appropriation and rein-
terpretation in actual social practice. We need saints and we need states-
men, but we also need intellectuals who can rise above the tribal beliefs
of their own peers to contemplate and articulate for us today the common
moral experience of the human race. In that movement, contemplation
becomes practical and practice becomes an expression of the living tradi-
tion.
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