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decisions and to restate the principles that, in the view of an American Law
Institute committee, may be most worthy of predominating, it would also
be valuable to assess the common religious values that appear in judicial
opinions and assess their appropriateness directly. It would not suprise me,
as an anthropologist, to find great similarity in these orientations. Nor am
I terribly fearful, as a lawyer or a citizen, that common values inform many
judgments, because religious concepts tend in our society to be rather
general views of life and not programs for specific action. To bring out more
directly what our religious orientations do to our legal decisions would be
ethnographically intriguing and might allow us to confront the relation of
law and religious values from a more informed base.

Biblical Religion and Constitutional
Adjudication in a Secularized Society

By Edward McGlynn Gaffney Jr.*

In introducing this symposium on the secularization of law, Professor
Samuel Abbott suggested that law in its origins, functions, and inner dy-
namic is inherently secular, and that this conclusion is reinforced in the
American experience by what is loosely referred to as a constitutional
commitment to separation of church and state. One could quarrel with
each of these statements, arguing that much of Western law finds its origin
explicitly in religious values,' and that our constitution does not commit
us to total separation of church and state,2 and still less to a total cleavage
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1. For example, the foundational notion of our commercial law that contracts are enforce-
able arose from the moral conviction in church law or canon law that promises should be kept.
See Berman, The Religious Foundations of Western Law, 24 CATH. U.L. REV. 490(1975).

2. The text of the first amendment merely prohibits Congress from enacting legislation
which would impose a unitary federal -establishment of religion. Since the passage of the
fourteenth amendment, this provision has, of course, been applied to the States as well. See
M. HOWE, THE GARDEN AND THE WILDERNESS, RELIGION AND GOVERNMENT IN AMERICAN CONSTI-
TUTIONAL HISTORY 1-31 (1965).

Professor Laurence H. Tribe has argued persuasively "that there are necessary relation-
ships between government and religion; that government cannot be indifferent to religion in
American life; and that, far from being hostile or even truly indifferent, it may, and some-
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between religion and law.' But Professor Abbott has clearly focused our
concerns in this symposium by sketching the process of secularization of
law in three successive, if hypothetical, stages: from theocratic rule where
there is little or no differentiation between religious and legal duty,
through a stage of natural rights constitutional democracy in which reli-
gion plays a residual role of supporting the dignity of the human being to
a stage of utilitarian democracy where religion is tolerated but rarely, if
ever, appealed to as the source, guide, or goal of the legal and political
order.

This third stage might better be described as secularism than as secular-
ization, for it is not merely an assertion of the "this worldly" character of
law and politics but an attempt to do without religion or religious catego-
ries at all. This distinction is more than an academic quibble, the first
section of this article will show that a biblical person might readily ac-
knowledge the fundamental legitimacy of secularization, but must reject
secularism as but another form of the absolutizing tendency known in
biblical tradition as idolatry. In the second section of the article I suggest
ways in which reflection on the biblical religion may be helpful in constitu-
tional decision-making.

Finally a troubling question has been raised concerning the impact of
secularization on our legal system and its processes. Does the lack of shared
values formerly provided by religion undermine the legitimacy of law, its
coherence, its function, and its stability? The third section of this article
will briefly respond to this important question, in the form of a comment
on American civil religion and a citation on the general problem of the role
of religion in the public order, taken from a recent address by the Lutheran
pastor, Richard John Neuhaus.

It is necessary at the outset to state a point of clarification which may
serve to avoid possible misunderstanding about the role which it is claimed
religion might play in constitutional adjudication in our society. The
claims made here about the importance of biblical religion are not made
by way either of suggesting that the views of nonbelievers or of persons
subscribing to a non-biblical religion are irrelevant to the structure and
content of our law, and still less that those in our country who do not share
the beliefs central to biblical religion should be compelled to do so. Neither
the restoration of the Inquisition nor the holding of an auto da fe is the
fond desire of the author's heart.

The historian David Little warned that one must be careful in advocat-
ing a role for religion in the public order, because in our past this role has
not taken seriously the diversity of religious views. Reference to biblical
religion is but a way of heeding the suggestion of another participant in

times must, accommodate its institutions and programs to the religious interests of the
people." L. TRIBE, AMERICAN CONSTITUTIONAL LAW 822 (1978).

3. See H. BERMAN, THE INTERACTION OF LAW AND RELIGION (1974).
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this symposium, the anthropologist and lawyer Stephen Rosen, that specif-
icity in this dialogue is preferable to vague, amorphous generalizations
about religion; but not so much specificity as to impinge on the freedom
of others. Because my faith structure arises within a Jewish and Christian
context, reference to biblical religion is an attempt to speak with the
graphic language of autobiography, but without the arrogance of exclusiv-
ity or of contempt for the experience of others.' In short, the attempt here
is both to shed some light on aspects of law perceived in biblical religion
and to invite similar reflection on the grounding of law from other perspec-
tives.

A. The Legitimacy of Secularization and the Problem of Secularism.

Much of the debate about secularization has been obfuscated by the
intractable desire on each side of the debate to shout half-truths loudly and
then to heap anathemas on one another more loudly still. By focusing
exclusively on passages which appear to condemn the world,5 religionists
sought to define redemption or salvation in terms of a flight from this world
to an external order. As Robert Capon puts it:

[Tihe world-deniers developed a version of Christianity that was too
spiritual to be true. Redemption consisted of unloading the nasty old
world as quickly as possible and flying off to a distant heaven. The good
news of Jesus Christ was proclaimed to be the promise of an eventual
sacred lollipop to make up for the loss of a secular toy. They elaborated
diagrammatic Oriental theologies, and anti-material asceticisms, they
filled the world with Gnosticisms and Manicheisms of all sorts, and they

4. Indeed, I should like to make explicit that as a Roman Catholic Christian I accept
without reservation the teaching of the Second Vatican Council in Declaration on the Rela-
tionship of the Church to Non-Christian Religions:

The Catholic Church rejects nothing which is true and holy in these religions. She
looks with sincere respect upon those ways of conduct and of life, those rules and
teachings which, though differing in many particulars from what she holds and sets
forth, nevertheless often reflect a ray of that Truth which enlightens all men.
Indeed, she proclaims and must ever proclaim Christ, "the way, the truth, and the
life" (John 14:6), in whom men find the fullness of religious life, and in whom God
has reconciled all things to Himself (cf 2 Cor. 5:18-19).

The Church therefore has this exhortation for her sons: prudently and lovingly,
through dialogue and collaboration with the followers of other religious, and in
witness of Christian faith and life, acknowledge, preserve, and promote the spiritual
and moral goods found among these men, as well as the values in their society and
culture.

THE DOCUMENTS OF VATICAN II, 662-63 (W. Abbott and J. Gallagher eds. 1966); see also The
Declaration on Religious Freedom at 674-96.

5. See, e.g., I John 2:15-17; 3:1,13; and 4:5; but see 4:9, 14. For a careful analysis of these
passages, see E. MALATESTA, INTERIORITY AND COVENANT: A STUDY OF 'EINAI EN' AND 'MENEIN

EN' IN THE FIRST LETrER OF SAINT JOHN (1978). See also R. BULTMANN, THE JOHANNINE EPISTLES

(1973).
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had their perfect work in the standard cartoon picture of heaven: a lonely
figure in a white sheet with two useless wings, a hopelessly inadequate
harp and nothing better than a cloud to sit on. They explained heaven,
you see, at the cost of earth. They made man's eternal home a monumen-
tal irrelevancy in which no sane man would willingly spend five minutes.,

But if the world-deniers fail to appreciate the beauty of God's creation,
the secularists' exclusion of a Creator as an explanatory cause of the uni-
verse is no less shortsighted. For in Capon's phrase, "[w]hen the world
ceases to be the gift of the delight of God, it has only two ways to go: it
will become either a curse or an idol." 7 One problem with naive exaltation
of the world as an absolute good is the inability of this exuberance to
explain much of the world's history. To quote Capon again:

Remember that no matter how we praise the secular city, it is, in fact, the
secular city that killed the prophets, incinerated the Jews and is currently
stumbling along into something less than the best of all possible
worlds. . . . []t is hard to see (on the basis of the record thus far) that
the world is going to turn into an eschatological unmixed blessing in our
day. We can talk all we want about man['s] com[ing] of age, and throw
all the stones we like at the gloom of orthodoxy and neo-orthodoxy, but
by George, we are still building ghettoes and we are still learning rather
effectively how to hate one another. The world needs loving, to be sure,
but it is not ipso facto the first thing in which to put our trust.8

Capon notes the myopia both of the sacralist who ignores this world and
of the secularist who insists on its self-sufficiency: '

The one abandoned the independence of the world for the sovereignty of
God, and the other abandoned the mystery of the divine support of crea-
tion for a world that was supposed to be self-caused. The one lost the
creation, the other, the Creator.'

The attempt of modern biblical theology is to avoid both of these ex-
tremes. The perspective of biblical religion on secularization of law might
well begin with an analysis of the covenant between God and Israel inaugu-
rated on Sinai. This assertion requires some explanation, for on the face
of it, the Sinai experience looks like the prime example of the model of
theocratic rule alluded to by Professor Abbott. It is described in terms of
a theophany or an encounter with the divine.'" Recent scholarship, how-
ever, has demonstrated persuasively that the category of covenant (b'rith)
which is central to biblical law was not primarily a religious category, but
rather that it originated in the secular legal experience of the ancient near

6. Capon, The Secular and the Sacred, 116 AMERICA 307, 308 (1967).
7. Id.
8. Id.
9. Id.
10. Ex. 19.
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East, or, more specifically, in the international law of the Hittites ex-
pressed in the form of suzerainty treaties with their vassals." Implicitly at
least, those who imported this secular legal tradition into Israel's theology
were making an important statement about the relationship between law
and religion: that secular legal history should not be viewed with hostility
by religionists, but as one of the voices used by God to describe his relation-
ship with his people and his world. It is no accident (or if so, a happy one)
that the Hittite covenant forms on which Israelites reflected were not
parity treaties or agreements of strict justice among equals, but suzerainty
treaties or agreements of friendship between a petty kingdom or city-state
and a vastly superior imperial ruler. Reflection on this reality apparently
led Israel to the important theological insight that it had been chosen as
God's people not by virtue of its own strength or moral perfection but
because of God's unmerited and undeserved love.' 2

Second, it is important to situate the Sinai event in the context of the
larger historical event within which it occurs. This event is known as the
Exodus, and because of the ritualization of the blessed memory of that
night so different from all of Israel's nights, we are inclined to think of the
Exodus primarily in sacred rather than secular terms. Focusing on the core
meaning of the story commemorated as the Exodus, however, discloses a
pattern familiar in secular history as insurrection or rebellion against a
duly constituted monarch. That is, at least, what the Exodus looked like
to the Egyptians. To be sure, Israel's memory of the event is shot through
with the notion, derived once again from its reflection on the nature of the
covenant, that the Lord is revealed historically as a potent force liberating
captives from their bondage and enabling individual slaves to become a
community of free persons. Once again, a theology of grace emerges from
reflection on what looks like the rather commonplace secular problem of
the legitimacy of law.

Third, the insight on the centrality of the covenant led not only to a
theological interpretation of the massive civil disobedience known as the
Exodus, but also to a theological statement of utmost importance in the
history of religion; the doctrine of creation. For if God had called Israel into
existence as his covenanted people, and if history was thereafter shot
through with revelatory meaning for his people, then it was a small, if
momentous, step for Israel to conclude that the Lord had called not only
his people but all things into existence. Hence, when the tenth century
author known as the Yahwist begins his history of Israel in Genesis 2 with
a powerful, if primitive, story of the creation of the man (ha adam) and

11. G. MENDENHALL, LAW AND COVENANT IN ISRAEL AND THE ANCIENT NEAR EAST (1955);
Covenant, I INTERPRETER'S DICTIONARY OF THE BIBLE, 714-23 (1962); D. MCCARTHY, TREATY AND
COVENANT: A STUDY IN FORM IN THE ANCIENT ORIENTAL DOCUMENTS AND THE OLD TESTAMENT

(1963); and OLD TESTAMENT COVENANT: A SURVEY OF CURRENT OPINIONS (1972).
12. Deut. 7:7.
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the woman (ha ishshah), the theology of secularity had come full circle.
Israel began by reflecting on its own creation as a people, by reflecting on
secular legal instruments known as covenants, and it wound up exalting
the goodness of the history of this world, viewed as the work of the hands
of its Lord. And when the sixth century authors known as Deutero
Isaiah,'3 and the Priestly Author" writing in the context of the Babylonian
exile, went on to affirm more explicitly the connection between covenant
and creation, it was another step forward in the development of a theology
of secularity. For now the world was affirmed as the result of God's word,
as a place marked from its origins with the divine blessing "tov meod;"'5

this blessing may adequately be translated not by the prosaic, literal
equivalent, "very good," but by the more expansive terms, "marvelous,
terrific, fantastic." It is as though "the world exists by virtue of the divine
applause . . .because [God] likes it-because He shouts an ever-present
bravo to the bravura of its continuous being."'

When ancient Near Eastern literature, such as Enuma Elish was first
discovered, there was a tendency among some nineteenth century scholars
to disparage the originality of the Torah by emphasizing the similarities
between the two creation stories found in Genesis and other ancient Near
Eastern creation myths. This sort of superficial criticism ignored the sig-
nificant differences between Israel's versions of cosmic origins and those
of her pagan neighbors. One such difference is that where pagan cosmolo-
gies are colored by a dualism according to which matter is evil and spirit
is good, the stories of Genesis account for the presence of evil in the world
by ascribing it etiologically to a primal infidelity to the covenant, or an
original sin."

At least the broad outline of the story of Adam and Eve eating the
forbidden fruit is familiar to most of us. Perhaps it is a sign of our general
innocence of the text itself that we generally identify the fruit as an apple,
a detail added to the story by Milton. More significantly, the central
message of this story, that the world itself is not bad or evil, is often
overlooked by the devoutly religious and the staunch secularist alike. For
Israel, evil in the world is not the result of a fall of a demigod into matter;
it comes about through the conscious and free choice of Israel (and of all
her fellow human beings) to reject the offer of a covenental relationship
with the Lord. This theological conclusion is reflected not only in the
version of original sin found in the Yahwist account in Genesis 3, but also
in the accounts of Israel's original sin narrated in the later accounts in
Deuteronomy, where, for example, the primal or archetypical sin is por-

13. Is. 44:24, 45:11-13, 18.
14. Gen. 1.
15. Id. 1:3, 10, 18, 21, 25, 31.
16. See Capon, supra note 6, at 308.
17. Gen. 3.
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trayed as a lack of nerve, a failure of courage in the face of the people's
enemies.'

Some of the points stated above are open to dispute, or at least would
require further elaboration before general scholarly consensus could be
attained. But it can confidently be stated that even this hasty sketch of
four categories central to Old Testament thought (covenant, exodus, crea-
tion, and sin) demonstrates that in ancient Israel a radical separation
between religion and law, according to which the former is sacred and the
latter secular, was unheard of. Indeed, there was more integration of secu-
lar law and sacred theology than many of our own contemporaries would
be comfortable with. But at least it seems clear that biblical religion de-
rived some of its most significant thinking from secular legal experience.

This statement can likewise be verified in New Testament thought. For
example, a new covenant between God and humankind is said to be ef-
fected in the very person of Jesus, or in his "body" and "blood," to use
the language of the Last Supper, which describes the self-donation of Jesus
in categories of Semitic anthropology."0 Second, the early Christians were
not content to fix the memory of the death of Jesus as the nonsoteriological
death of a prophet, but moved beyond this first formulation to a soteriolog-
ical understanding of this event derived from the secular juridic or legal
experience of ransom. 0 And third, the goodness of creation is stressed in
the proclamation of the Easter victory of Jesus. This event is described not
as the triumph of an immaterial principle nor as the immortality of the
soul, but as the resurrection of the body or of the total person of Jesus, as
a "new creation," as the first fruits of a rich harvest to come, and as the
ultimate liberation of humankind, indeed of the entire cosmos, into its
glorious destiny.2 1

Once again, this condensed theological statement requires more detailed
and careful analysis than is possible here. Indeed, each of these themes is
the subject of booklength studies. Suffice it to say here that the Jewish and
Christian scriptures are in accord in assigning positive meaning to this
world, which, in the words of the Gospel according to John, "God loved so
much as to send his only son. '22 As in the Old Testament, so also in the
New Testament the world is not viewed as inherently evil. Rather, the
mystery of evil is ascribed to personal human choice, to rejecting the saving
presence of the light of the world shining in its midst. "God did not send
the Son into the world to condemn the world, but that the world might be
saved through him. . . . The judgment of condemnation is this: the light
came into the world, but men preferred the darkness to the light because

18. See, e.g., Deut. 1:26-40.
19. See, e.g., Luke 22:14-20.
20. See, e.g., Rom. 3:25.
21. See, e.g., I Cor. 15:12-28; Rom. 8:18-25.
22. John 3:16.

[Vol. 31



SYMPOSIUM

their deeds were wicked. '2

Relying in part on the biblical themes sketched above, theologians in the
1960's, notably Harvey Cox, 2' elaborated a theology of secularization which
enjoyed both a phase of extraordinary exhilaration and then one of sober
analysis and critique. It might be helpful to summarize this effort briefly
here.

Cox, a Baptist professor at the Harvard Divinity School, to a great
extent relied on and popularized some of the prison letters of Dietrich
Bonhoeffer, the famous Lutheran pastor who was executed by the Nazis
in 1944 for his resistance to their lawless authority. Bonhoefferian phrases
such as "religious Christianity" and "man come of age" recurred as themes
in Cox's book. Some critics challenged Cox's sociology, arguing *that Cox
was naively euphoric about the virtues of urban living, at least for lower
income people. In fairness to Cox, it must be pointed out that he wrote
before the eruptions of black rage in Watts, Detroit, Newark, and Wash-
ington called to the nation's attention the deplorable conditions of the
urban poor.

Other critics, such as the French evangelical theologian, Jacques Ellul,
challenged Cox on theological grounds, asserting that the prison letters of
Bonhoeffer, are full of "fuzziness and conceptual uncertainty," were writ-
ten at a time of "crisis of discouragement, uncertainty and perhaps even
panic," and therefore provide no solid formulation for the elaboration of a
theology of the relation between the believer and his world. 5 To the con-
trary, in Ellul's view, the later Bonhoeffer offers "a diagnosis of our society
and a Christian orientation which appear to me [Ellul] fundamentally
false." 6 Cox appears to have recanted some of his earlier enthusiasm about
the secular city; in any event, he moved his family from a difficult neigh-
borhood in Boston back to the relative security of Cambridge to write
about playfulness in The Feast of Fools.2'

Although seriously flawed in some respects, Cox's work was a significant
attempt to demonstrate that our secularized world can be an authentic
self-manifestation of God for our time. Although Cox did not attend to
legal structures explicitly, one might conclude from his effort that a be-
liever might find some gospel in the law, and that at the very least one
must be skeptical about the traditional Lutheran view of law and gospel,
according to which the chief function of law is to provide an experience of
being miserable so that we can then turn to the gospel for the grace of
redemption.

23. John 3:17, 19.
24. H. Cox, THE SECULAR CITY: SECULARIZATION AND URBANIZATION IN THEOLOGICAL

PERSPECTIVE (1965).
25. J. ELLUL, THE NEW DEMONS 216 (1975).
26. Id. at 215.
27. H. Cox, THE FEAST OF FooLs: A THEOLOGICAL ESSAY ON FESTIVITY AND FANTASY (1969).
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Whatever shortcomings there were in Cox's effort,2 s it did not partake
of the careless reductionism that characterized much of the writing of the
so-called "death of God" theologians, notably Paul Van Buren, Thomas
J. Altizer, and Gabriel Vahanian. 5 Friedrich Nietzsche (as well as Marx
and Proudhon) saw that a god who stifles human creativity and freedom
or who hamstrings mankind's responsibility in this world must be de-
throned. Nietzsche, therefore, proclaimed the death of this god. Like the
highly exaggerated reports of Mark Twain's early demise, this proclama-
tion has been overdone, for a Jewish or a Christian believer in fact should
welcome the destruction of such a god on the ground that it bears little or
no resemblance to the challenging Lord of history disclosed in the Exodus
or to the Father of Jesus. The First Commandment of the Decalogue sug-
gests as much:

I am Yahweh your God who brought you out of the land of Egypt, out of
the house of slavery. You shall have no gods except me. You shall not
make yourself a carved image or any likeness of anything in heaven or
earth beneath or in the waters under the earth; you shall not bow down
to them or serve them.3

In The New Demons, Jacques Ellul has, once again, provided a deft and
devastating reply to those who would expand Nietzsche's critique into a
general attitude toward a world without any transcendent reality:

So we must be iconoclasts, but not of the statue of Jesus Christ nor of
God. For the destruction of those statues, a conjunction of forces is at
work. On the one hand, as we were saying, the word of God is taking the
matter in hand, but the world is also on the attack. We can only applaud
the destruction of the divine idol fabricated by Christian traitors, a de-
struction wrought by Nietzsche and Bakunin, but we don't have to resume
their accusations or dance a scalp dance around the true God of Jesus
Christ. That the God evisaged by Voltaire and that envisaged by Bakunin
are dying is well and good, but we have to take into account that his in
no way refers to the God who created the cosmos, the God working mira-
cles in answer to prayer, the God of Sinai, God the Father, or the Almighty
God, transcendent and sovereign. To claim to do away with that God in
the name of Nietzsche's critique is, on the one hand, to apply that critique
where he did not apply it, and on the other hand, to confuse this God, who
is the God of Jesus Christ, with the rationalized idol of Christian luke-
warmness.

28. For a critical analysis of THE SECULAR CITY, see R. RICHARD, SECULARIZATION THEOLOGY

(1967), and THE SECULAR CITY DEBATE (D. Callahan ed. 1966).
29. T.J. ALTIZER, THE GOSPEL OF CHRISTIAN ATHEISM (1966); G. VAHANIAN, WAIT WITHOUT

IDOLS (1964); and P. VAN BUREN, THE SECULAR MEANING OF THE GOSPEL (1963). For a critique
of these writings, see RICHARD, supra note 28, and E. MASCALL, THE SECULARIZATION OF

CHRISTANITY (1966).
30. Ex. 20:2-4.
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Iconoclasts, yes. That really means destroying the gods of the world
which Christians see without observing them. It means standing up to
them while taking them for prince charmings - gods of the stadium, of
speed, of consumer goods, of utility, of money, of efficiency, of knowledge,
of delirium, of sex, of folly, of revolution, of agnostic learning, of politics,
of ideologies, of psychoanalysis, of class, of race, gods of the world calling
for unheard-of holocausts. The person who attacks the Biblical God in
order to demythicize him, instead of attacking these divinities, is giving
millions of people over to death, not only to spiritual death but also to
physical death. That is where Christian responsibility rests.2 '

What may be concluded from the foregoing is that a case can be made
from within the biblical tradition supporting the legitimacy of seculariza-
tion, but not of secularism which would rid the world of any transcendent
authority besides itself. As Enda McDonagh has written, "Secularization
[may] be treated as a process of differentiation and therefore as poten-
tially of great positive value."32 This statement is helpful first because it
describes secularization as a process of differentiation. Christianity might,
for example, have much to say about politics, family life, and economics,
but one can be a Christian and a Republican, a Democrat, or a Socialist;
married or unmarried; rich, poor, or middle-class. Second, McDonagh does
not naively assume that secularization is itself eternal bliss but is
potentially of great positive value. Third, McDonagh notes that for secu-
larity to be acceptable to a believer, there must be a degree of openness
within it which is uncharacteristic of secularism, which is typically closed
to the experience of faith:

It is when the differentiation is distorted or restricted and one relatively
autonomous context such as the political or economic (more insidiously)
constitutes itself the absolute, subordinating if not eliminating all others
that the objectionable "secularism" occurs, and it is a form of idolatry,
the worship of a false absolute or God.1

In 1966 the late Cardinal Archbishop of Boston, Richard Cushing, better
known as an affable, gregarious pastor than as an intellectual, astonished
the academic world by issuing an important pastoral letter entitled The
Servant Church.34 In this document Cardinal Cushing incorporated the
language of secularization theology (Bonhoeffer and Cox) and concluded
that secularization but not secularism is compatible with Catholic Chris-
tian thought as freshly elaborated in the Second Vatican Council. One
passage in this document may serve as a summary of this section of the
article:

31. ELLUL, supra, note 25 at 224-25.
32. E. McDONAGH, DOING THE TRUTH: THE QUEST FOR MORAL THEOLOGY 111 (1979).
33. Id.; see also M. MARTY, VARIETIES OF UNBELIEF 145 (1964).
34. R. CUSHING, THE SERVANT CHURCH (1966), as cited in RICHARD, supra, note 28 at 179.
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In a sense, the Christian of today is being called upon to adopt what some
have called a 'religionless Christianity'. This is certainly not a Christian-
ity without God, or Christ, the Church, or worship, or the sacraments, or
prayer. But it does mean leaving behind that narrow concept by which
'religion' is often known in our time. This is the notion that religion is
purely 'other-wordly', that it has nothing to do with the 'secular city', that
it is simply a matter of individual taste and preference, that it is con-
cerned only with the sphere of private morality and ethics, that it has no
place in the social, political, or cultural areas of life. This is a 'religion'
incompatible with true Christianity. It is in this sense that some modern
theologians, on both sides of the Reformation-divide, have called for a
'religionless Christianity'-and it is in this sense that we can agree with
them. For the Gospel comes uncomfortably close to life. It is addressed to
this world and it is meant to be applicable to the needs of this world. The
Gospel calls upon us to heal and to reconcile, to serve and to bear witness,
here-and-now, in this world.15

B. The Connection between Biblical Religion and Constitutional Law

In the felicitous phrase of Harold Berman, the relationship between law
and religion is an interaction. This suggests that religious believers have
much to learn from American law. This aspect of the interaction has been
the focus of the prior section of this article, which attempted to set forth
the proposition that secularization of law is potentially valuable from a
religious perspective. If Freidrich Gogarten has voiced a concern that the
gospel of Jesus must be preserved from the danger of being dissolved into
a privatized myth irrelevant to the social demands of our age, he was no
less cautious about preserving the gospel from the twin danger of being
ossified into a code of rigid and inflexible legal commands. If the gospel
can preserve religion from irrelevance and ossification, perhaps it might
perform an analogous function for secular law. The mutuality of the inter-
action on law and religion suggests that there is much that American law,
even in its relatively autonomous, or "religionless" stage of development,
can learn from authentic biblical religion. It is on this aspect of the rela-
tionship between law and religion that the discussion will now focus.

Since clarification often occurs by contrast, it might be helpful to state
what is not meant by the phrase, "connection between biblical religion and
constitutional law." The term does not imply a boastful claim that reli-
gious believers may smugly announce that the biblical word of God con-
tains a detailed blueprint for history; nor does it imply that the Bible is
an armory of truths sufficiently specific to be relied on in the resolution of
knotty contemporary constitutional questions. For example, the royalist
attempt to derive from the contingency of the existence of monarchical rule
for four centuries in Israel a divine blessing on the monarchical constitu-

35. Id.

[Vol. 31



SYMPOSIUM

tional order in Europe was spurious theology for several reasons. First, it
overlooked the strong antimonarchical tradition preserved in the memory
of Israel's history." Second, it completely missed the point of the prophets
that when the Assyrians destroyed the northern kingdom of Israel in the
eighth century and when the Babylonians destroyed the southern kingdom
of Judah in the sixth century, they were acting as the instruments of the
Lord of Israel chastening his people for repeated infidelity to the cove-
nant. 7 Third, it overlooked the long period during which Israel survived
(and continues to do so to this day) as a people without a king, scattered
throughout the world (diaspora) and organized in small covenanted com-
munities (synagogue). Fourth, it neglected the Christian teaching, often
forgotten since the Constantinian "settlement," that the reign of God (or
"kingdom of God," as it is more popularly known) over this world is not
coterminous with the political power of Caesar. 8 Finally, it was anachron-
istic to attempt to base a modern political judgment on a polity which
perdured for a relatively short while in ancient Israel. For a variety of
reasons, then, it is invalid to conclude that the Bible articulates a model
of constitutional allocation of powers binding on subsequent centuries.

What is most assuredly not meant by the foregoing phrase is the erection
of a Bible commonwealth in the spirit of Oliver Cromwell (fat chance of
an Irishman doing that!) or in the spirit of the Puritan colonists of Massa-
chusetts Bay. For one thing, the Papists (as they were then known) as well
as the gentle Society of Friends (known as the Quakers) and the Anabap-
tists all fared poorly, to say the least, at the hands of Cromwellian and
Puritan enthusiasts. For example, Cromwell's invasion of Ireland
amounted to wholesale genocide, comparable in scope to the horrors of
Hitler's Holocaust. One story of families forcibly moved from Dublin to
Galway because of Cromwell's infamous order, "To Connaught or hell,"
preserves the memory of the Lord Protector with characteristic Irish wit:
"We moved to Connaught and left hell for Cromwell." To be sure, French
Catholics were as vicious toward the Huguenots as were their ancestors,
the Crusaders, toward Jews, Moslems, and other infidels. And the story of
religious bigotry and persecution can be told with an American accent as
well, as anyone familiar with our colonial history (Anne Hutchinson, Roger
Williams, and Francis Makemie) or our later history (the Know-Nothings,
the American Protective Association, and the Ku Klux Klan) knows all to
well." Against the reality of this painful history, one has neither the heart
nor the stomach for renewing "holy wars" or religious persecution.

What the phrase does imply may be summarized briefly in the following
three points. First, religion in American law should not be confined to

36. See, e.g., I Sam. 8.
37. See, e.g., Is. 9:7-12; Jeremiah 4:5-12, 5:7-17.
38. See, e.g., John 18:36-37; Rev. 13.
39. See, e.g., G. MYERS, HISTORY OF BIGOTRY IN THE UNITED STATES (1943).

19801



MERCER LAW REVIEW

litigation concerning the proper relationship between church and state.
Second, the story form of biblical religion can help reassert the priority of
persons in our legal system. And third, the centrality of the doctrine of the
covenant and its corollary, the dignity of the human person, can serve as
an energizing force in American law, renewing our commitments to limited
governmental power, to personal and communal freedoms, to due process
of law and to equal protection of the laws.

Religion and the Religion Clauses. It is a mistake to relegate all con-
cerns about the impact of religion on American law to the few establish-
ment or free exercise cases which professors typically rush through at the
end of a survey course on constitutional law. In my judgment, much in
these cases is historically erroneous and profoundly misguided as a matter
of public policy.40 Other constitutional scholars have stated an even
stronger viewpoint on this matter," but that need not concern us here. The
point here is simply that religion is a more embrasive concept than one
could ever learn from a few cases concerning public funds for private edu-
cation or prayer and religious instruction in public schools which now
represent virtually the only sort of legal materials in casebooks 2 and trea-
tises"3 on American constitutional law. For example, in very few law
schools would a student in constitutional law hear that the affirmation of
the brotherhood of man under the fatherhood of God (we would, perhaps,
now choose less sexist language) was a powerful rallying cry motivating
millions of Americans to pressure the Congress to enact the Civil Rights
Act of 1964. The more exciting rubric under which this societal event is
dealt with in constitutional law is the plenary power of the Congress to
regulate commerce among the several states, including the business en-
gaged in at the Heart of Atlanta Motel" and Ollie's Barbecue.,5 Similarly,

40. See, Gaffney, Meek, Wolman and the 'Fear of Imaginable But Totally Implausible
Evils' in the Funding of Nonpublic Education, in D. KOMMERS and M. WAHOSKE, FREEDOM
AND EDUCATION: PIERCE V. SocIEzrY oF SIaTES RECONSIDERED 79-93 (1978).

41. At the 1978 Senate Finance Committee hearings on the Packwood-Moynihan tuition
tax credit proposal, Professor Antonin Scalia of the University of Chicago stated: "It is
impossible within the time allotted, to describe with any completeness the utter confusion of
Supreme Court pronouncement in the churh-state area .. " Hearings on Tuition Tax
Relief Bills Before the Subcommittee on Taxation and Debt Management Generally of the
Senate Comm. on Finance, 95th Cong., 1st Sess. 284 (1978). See also statements of Professor
Walter Berns of Cornell, id. at 281; and Professor Jesse Choper of Boalt Hall School of Law
(Berkley), id. at 596. Professor Philip Kurland of the University of Chicago Law School has
described Supreme Court decisions on the establishment clause as "wholly unprincipled."

42. See, e.g., G. GUNTHER, CASES AND MATERIALS ON CONSTITUTIONAL LAW 1452 (9th ed.
1975).

43. See, e.g., L. TRIBE, AMERICAN CONSTITUTIONAL LAW 812 (1978); and J. NOWAK, R.
ROTUNDA AND J. YOUNG, HANDBOOK ON CONSTITUTIONAL LAW 848 (1978).

44. Heart of Atlanta Motel v. United States, 379 U.S. 241 (1964). Appellant argued, and
failed to persuade the Court, that restrictions of a hotel's clientele to whites was not illegal,
and that the Civil Rights Act of 1964, Title II, § 201 did not apply to public accomodations.

45. Katzenbach v. McClung, 379 U.S. 294 (1964). A Birmingham restaurant owner failed
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discussion of the sit-in cases rarely, if ever, attends to the question of the
religious source for the massive civil disobedience to unjust laws which this
country experienced in the 1960's. As a result, it is predictable that a
generation of students who studied these cases as an aspect of free speech
(a constitutional guarantee which apparently becomes less certain as one
approaches a courthouse)" will tend to be unsympathetic to victims of the
Holocaust when neo-Nazis wish to goose-step through their community to
proclaim a theory of racist "purity."' 7

Other examples are provided below." For now it is enough to state that
constitutional lawyers do not do justice to the presence of religion in Amer-
ica when they confine the discussion of this theme to the brief considera-
tion usually given the religion clause of the first amendment in our law
schools.

Constitutional Law and the Problem of Legal Masks over Real
Persons. In the 1972 Holmes Lectures at Harvard, entitled "The Alliance
of Law and History," Professor John Noonan of Boalt Hall emphasized two
main themes: that the place of the human person in any legal system ought
to be central, but that legal casebooks, legal histories, and treatises of
jurisprudence had neglected the persons engaged in the legal enterprise
and had focused instead on the analysis of legal principles or rules. In
Persons and Masks of the Law, Noonan wrote:

Little or no attention is given to the persons in whose minds and in
whose interaction the rules have lived, to the persons whose difficulties
have occasioned the articulation of the rule, to the lawyers who have tried
the case, to the judges who have decided it. No key reporting system is
keyed to counsel. No encyclopedia is arranged in terms of judges. The
prime teaching tools, the casebooks, have been composed to shed light on
the life of a rule, not upon the parts of the participants in the process.
Those in the classic mold, with snippets of appellate opinions arranged to
display variations and contradictions of a principle, carry the indifference
to the participants to the maximum. . . . Concerned with social policy,
the modern casebooks reflect the play of social interests. To a very large
degree, those interests are so many severed heads, detached from the
persons who carried them. Such a way of study permits masks to be taken
for persons."

Neglect of persons, in Noonan's view of American legal history, "led to

to convince the Court that the Civil Rights Act did not apply to restaurants.
46. See, e.g., Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1964), and 394 U.S. 147

(1969). The first and second cases, with identical names, both dealt with the constitutionality
of a loitering ordinance.

47. National Socialist Party v. Village of Skokie, 434 U.S. 1327 (1977).
48. See section B. of text.
49. J. NOONAN, PERSONS AND MASKS OF THE LAW: CARDOZO, HOLMES, JEFFERSON, AND WYTHE

AS MAKERS OF THE MASKS 6 (1976).
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the worst sins for which American lawyers were accountable." 0 One of the
examples of this distortion of values detailed by Noonan is the treatment
of slaves as nonpersons by Thomas Jefferson and George Wythe in Virginia
immediately after the American revolution.5 1 Noting the schizophrenic
split between the liberationist ideals of the American Revolution and the
maintenance of a slave labor force, Noonan writes:

Slavery survived in Virginia after the Revolution not as an act of brute
power and not as a discredited social habit, a colonial vestige repudiated
by an enlightened ideology. It survived as a full-blown -social institution
with the control mechanisms and metaphors for transfer and distribution
of the colonial regime intact. As an institution its survival was assured by
the cataloguing power, the rule-making capacity, the indifference to per-
sons of the law. That is to depersonalize those responsible; better say -
the lawyers. Without their professional craftsmanship, without their man-
agement of metaphor, without their loyality to the system, the enslave-
ment by words more comprehensive than any shackles could not have
been forged.2

Professor Robert Cover of Yale Law School makes a similiar point in his
recent book on slavery and the judicial processes. 5 In this volume Cover
analyzes the behavior of four northern judges, Justice Joseph Story of the
Supreme Court of the United States, Justice John McLean of the Supreme
Court of the United States, Chief Justice Lemuel Shaw of the Supreme
Judicial Court of Massachusetts, and Justice Joseph Swan of the Ohio
Supreme Court. Cover concludes that these judges could have availed
themselves of familiar categories of natural law jurisprudence to challenge
legislative enactments in support of slavery, but preferred a formalistic,
positivistic jurisprudence which, to use Noonan's phrase, insured that
American slaves would be masked over by the law and not treated as real
persons.

To be sure, the Bible itself is not without ambiguity on the question of
slavery. On the one hand, Israel originated in the liberation of an entire
population of slaves, and this fact is recalled frequently in Israelite law,
including manumission legislation such as the jubilee year enactments,
and in other legislation designed to ameliorate the harsh conditions of
slavery then prevalent in the ancient near East .5 Similarly, there are some
New Testament passages urging just and fair treatment of slaves, an im-
provement of a sort over the arbitrary brutality common in the Greco-
Roman world.5 On the other hand, neither the Old Testament nor the New

50. Id. at vii.
51. Id. at 29-64.
52. Id. at 60-61.
53. R. COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL PROCESS (1975).
54. See, e.g., Deut. 6:21, 15:12-18; Lev. 25:35-55.
55. See, e.g., Col. 4:1.
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Testament radically questions the legitimacy of the peculiar institution of
involuntary servitude, or of treating human persons as chattels. 5 Further-
more, the Christian churches were of no common mind in 19th century
America when the issue of abolition of slavery was pressed to a final resolu-
tion. Indeed, many of the denominational splits which occurred then over
the slavery issue continue to this day; if the truth were told, many of the
churches' "communion" rails or experiences of Christian "fellowship"
remained racially segregated long after the elimination of the "separate
but equal" rule in Brown v. Board of Education.57

For this reason and because of the failure of the biblical tradition to
challenge seriously the sexist presuppositions of the patriarchal culture
within which it developed, it would seem that those of us who are commit-
ted to the biblical tradition may not approach the secular order with smug-
ness or self-righteousness as though we were the sole bearers of a tradition
which respects the dignity of the human person. Nevertheless, as shown
in Part A, the biblical tradition is one in which human persons and their
communities are the central focal points of divine meaning and purpose
in history. To be sure, there have been some lesser lights within Christian-
ity who have attempted to reduce the history of salvation to a pale and
lifeless shadow by equating the gospel with a narrowly conceived moral
system. By and large, however, these efforts have been recognized as deca-
dent exercises in reductionism. For the Bible is not a code of laws so much
as it is a library full of stories of rough and ready people at once in need of
and instruments of the gift of redemption.

By contrast, most legal scholarship in constitutional law produced by
law professors (including the brilliant, if contentious, contribution to the
treatise genre by Professor Larry Tribe of Harvard, 5

1 and the more horn-
bookish effort of Professors John Nowak, Ronald Rotunda and Nelson
Young of the University of Illinois 9 ) is within the tradition which Noonan
excoriates as "the suppression of persons in legal education, history, and
philosophy." Noonan suggests that law professors themselves often put on
a mask as bad as any of the law's masks when they "attribut[e] universal-
ity and cosmic rightness to their own views, [and] put them forward as
the teaching of Science, History, or The Law. """1 Reflection on the historical
character of the biblical tradition, on the reality that stories served as the
preferred instrument of communicating the law in Israel and in the church,
would both enliven our pedagogy and enable some of us to overcome the
temptation to put on the mask of "Socratic Master of Legal Principles
Without Flesh and Blood" whenever we enter our classrooms.

56. See, e.g., Josh. 16:10; 1 Kings 9:20-22; Eph. 6:5; Col. 3:22; Titus 2:9.
57. 347 U.S. 483 (1954).
58. TRIBE, supra note 2.
59. NOWAK, ROTUNDA, YOUNG, supra note 43.
60. NOONAN, supra note 49, at viii-ix.
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Biblical Religion as the Source and Guide of Constitutional Values.
In another symposium such as this, an attempt was made to correlate
American law and a biblical interpretation of the four cardinal vir-
tues-justice, prudence, fortitude, and temperance.' In the remaining por-
tion of this article, it will be suggested that the biblical tradition can be a
significant source of the values protected in American constitutional law
as well as a critical corrective to governmental authority and individual
and social behavior when they lose sight of those values.

Professors Berman and Rosen suggested in this symposium that one of
the significant features of the religiosity of American law is the way it
employs formal ritual to communicate its judgments. They were appar-
ently speaking primarily of courtroom formalities, but one might imagine
some of the trappings of the "Imperial Presidency" as equally on a par with
Byzantine court etiquette. (The Congress, as Will Rogers used to point out
playfully, has a harder time of living up to such courtly expectations.)
However, an argument can be made against the purported value of the
ritualization of secular law for three reasons. First, this tendency gives
more importance to law than it deserves. And second, bowing and scraping
to legal Pooh-bahs seems to come too close to a violation both of the First
Commandment and of the spirit of democracy. As Norman 0. Brown put
it in Love's Body, "An end to idolatry is not so easy."62 So why make it
any harder? Third, and most important, one should not trust magistrates
accustomed to ritual adulation to ritualize radical dissent to their author-
ity; and one should trust them still less to execute the self-destruction of
their power to control a system perceived by many in our country as vi-
cious, oppressive, and unjust. No intelligent reader of the opinions of Mr.
Chief Justice Burger, or, for that matter, of Mr. Justice Hugo Black, would
mistake either for the author of Antigone or of the Letter from Birmingham
Jail. Since open criticism and vigorous protest are so vital in our democ-
racy, our magistrates should not be set on too lofty a pedestal.

In stating these preferences, that biblical tradition is reflected which
insists on giving God the glory and the Emperor only that degree of obedi-
ence which is his due.6 3 The prophet Samuel bespoke this attitude when
he argued against monarchical rule in Israel." The prophet Nathan carried
on the tradition when he confronted David with a story that made plain
to the king that he was not above the demands of the law.6" It should be
noted in passing that, unlike Shakespeare's Richard II and our own King
Richard (Nixon), David repented of his hubris; he was thereby in a position

61. See Gaffney, The Extraordinary Irreligion of the Law School Classroom: A Reply to
Dean Cranton, 2 NICM J. 3 (1977).

62. N. BROWN, LOVE'S BODY 114 (1966).
63. Rom. 13:1-7; Mark 12:17.
64. 1 Sam. 8.
65. 2 Sam. 12:1-25; See also Dan. 5.
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to receive genuine forgiveness, not the meaningless "pardon" conferred by
President Ford on Nixon and thought efficacious by one court on the non-
theological and nonsensical ground that the President's pardoning power
is absolute." The prophets Amos and Jeremiah were the quintessential
manifestation of this kind of courage, for they confronted leaders and
people alike for their infidelities. In New Testament times, the apostles
Peter and John represented this spirit of boldness when they told the
Jerusalem authorities that they would have to obey God rather than man,
and that this duty would include disobedience to any injunction which the
court might impose to restrain the proclamation of their message.67 The
court, we are told, "could find no way to punish them because of the
people. '"68

As I suggested above, no concrete polity or form of governance can fairly
be derived from the biblical record. It does, however, seem clear from the
precedents just mentioned that the biblical record is opposed to the abso-
lutism of any form of political authority. And those interested in stories
concerning resistance to lawless authority (be it of king or fuhrer, parlia-
ment or people), might do well to borrow a leaf or two from the pages of
Scripture which describe as virtuous the refusal to call Caesar "Lord" or
to bend the knee in homage to mere mortals.6 9

It would be anachronistic to expect the Bible to include the modern
terminology, "personal human rights." Many biblical passages, however,
have contributed to the elaboration of procedural safeguards in Western
constitutional law known as due process. The following constitutional pro-
tections were afforded in biblical law: the requirement that judges be
impartial; 0 the requirement of two or more witnesses in a criminal trial;7'
the prohibition against perjured testimony;72 and the availability of cross-
examination of adverse witnesses as a means of detecting perjury.7" In
addition to these biblical passages reflecting legislation or stories relating
to what we would call procedural due process, there are other passages
which indicate that this legislation was taken seriously. For example, one
of the indignant sermons preached by the prophet Amos concerned the
breakdown of procedural justice in Israel's informal adjudication system
at the city gates:

66. Murphy v. Ford, 390 F. Supp. 1372 (W.D. Mich. 1975); cf. Pardon of Richard M.
Nixon, Hearings before the Subcommittee on Criminal Justice of the House Committee on
the Judiciary, 93d Cong., Ist Sess. (1974).

67. Acts 4:5-21.
68. Acts 4:21.
69. See, e.g., Acts 10:25-26.
70. Ex. 23:8; Deut. 16:18-20.
71. Deut. 16:15.
72. Ex. 23:1-2; Deut. 16:16-21.
73. Dan. 13:48-62.
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Woe to those who turn judgment to wormwood
and cast justice to the ground!
They hate him who reproves at the gate
and abhor him who speaks the truth.
Therefore, because you have trampled upon the weak
and exacted of them levies of grain,
Though you have built houses of hewn stone,
you shall not live in them!
Though you have planted choice vineyards
you shall not drink their wine!
Yes, I know how many are your crimes,
how grievous your sins:
Oppressing the just, accepting bribes,
repelling the needy at the gate!

This passage forms a link to the concern in our equal protection jurisprud-
ence that access to the tribunals of justice should not be predicated on
wealth or poverty. 5 There are several other biblical precedents for this
concern, including the general commandment, "You shall not deny one of
your needy fellow men his rights in his lawsuit."" and the specific com-
mandment against discrimination on the basis of alienage:7 "You shall not
oppress an alien; you well know how it feels to be an alien, since you were
once aliens yourselves in the land of Egypt."78

This passage on alienage evokes yet another interesting phenomenon in
Israelite law: the specific directions in Deuteronomy to include the alien,
the orphan, and the widow within the extended family or community
which was gathered for the joyful annual celebrations of the feast of weeks
in the summer and the feast of tents or booths in the autumn. 9 This
inclusion of the foreigner in familial and communal merrymaking stands
in sharp contrast to the forced exclusion of Japanese non-citizens and of
American citizens of Japanese ancestry (the Issei and Nisei) not only from
the homes of their friends and neighbors but from their own hearth and

74. Amos 5:7, 10-12.
75. In the context of criminal cases, see, e.g. Griffin v. Illinois, 351 U.S. 12 (1956); Douglas

v. California, 372 U.S. 353 (1963); Draper v. Washington, 372 U.S. 487 (1963); Rinaldi v.
Yaeger, 384 U.S. 305 (1966); cf. Britt v. North Carolina, 404 U.S. 226 (1971); Ross v. Moffitt,
417 U.S. 600 (1974); and Fuller v. Oregon, 417 U.S. 40 (1970). In the context of civil cases,
see, e.g., Boddie v. Connecticut, 401 U.S. 371 (1971); cf. United States v. Kras, 409 U.S. 434
(1973); and Ortwein v. Schwab, 410 U.S. 656 (1973).

76. Ex. 23:6.
77. Equal protection litigation on this theme has not yielded a very consistent or intelligi-

ble pattern. See, e.g., Ambach v. Norwick, 441 U.S. 68 (1979); Foley v. Connelie, 435 U.S.
291 (1978); Nyquist v. Mauclet, 432 U.S. 1 (1977); Hampton v, Mow Sun Wong, 426 U.S. 88
(1976); Matthews v. Diaz, 426 U.S. 67 (1967); Sugarman v. Dougall, 413 U.S. 634 (1973); In
re Griffiths, 413 U.S. 717 (1973); Graham v. Richardson, 403 U.S. 365 (1971); Takahashi v.
Fish and Game Comm'n, 334 U.S. 410 (1948); and cases cited in note 44, supra.

78. Ex. 23:9.
79. Deut. 16:11, 14.
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home, and our judicially sanctioned placement of these people in concen-
tration camps known euphemistically as "relocation centers." ' " It was a
mark of Chief Justice Earl Warren's modesty and greatness that he came
to regret the role he had played as California's Attorney General in this
shameful episode of nativistic prejudice. According to the students from
Yale who used to visit him, Justice Hugo Black, the author of the
Korematsu and Hirabayashi decisions, like Harry Truman on the bombing
of Nagasaki and Hiroshima, never lost any sleep about the wisdom of his
wartime decision.

The tender story of Ruth demonstrated not only that the God of Israel
rewards the spirit of self-sacrifice even where practiced by a foreigner (a
similar universalism is found in Jonah), but that marriage to a foreigner
was possible under ancient Hebrew law. Once again, the American legal
experience has something to learn from the parallel biblical precedent, for
we prohibited racial miscegenation for centuries in this country before the
Supreme Court finally decided to hear a case involving this issue in 1967."'
It is likewise significant that one of the regrets which Mr. Chief Justice
Warren expressed concerning his judicial career was the "passive virtue""2

of denying certiorari in a number of pre-Loving cases, the effect of which
was to send people to jail for the offense of interracial marriage.

The denial of certiorari in these cases is akin to the Supreme Court's
disinterest in reviewing on the merits 3 the many legal challenges to the
constitutionality of the prosecution of a lengthy and costly undeclared war
in Southeast Asia."4 On the premise that it is reasonable to believe that
judges read the newspapers or watched television during the Vietnam era,

80. See Korematsu v. United States, 323 U.S. 214 (1944); Hirabayashi v. United States,
320 U.S. 81 (1943); cf. Ex parte Endo, 323 U.S. 283 (1944). These cases dealt with whether
the United States could detain Japanese during World War II. Many of the Japanese were
second-generation Americans.

81. Loving v. Virginia, 388 U.S. 1 (1967).
82. See Bickel, Forward: The Passive Virtues, 75 HARV. L. REV. 40 (1961); cf Gunther,

The Subtle Vices of the 'Passive Virtues'-A Comment on Principle and Expediency in
Judicial Review, 64 COLUM. L. REV. 1 (1964).

83. Massachusetts v. Laird, 400 U.S. 886 (1970) (attempt by Commonwealth to bring an
original action to prevent its citizens from being sent to Viet Nam); Velvel v. Johnson, 287
F. Supp. 846 (D. Kan. 1968), aff'd sub. nom. Velvel v. Nixon, 415 F.2d 236 (10th Cir. 1969),
cert. den., 396 U.S. 1042 (1970) (suit by private citizen; no standing and political question);
Luftig v. McNamara, 252 F. Supp. 819 (D.D.C. 1966), aff'd 373 F.2d 664 (D.C. Cir. 1967),
cert. den., 389 U.S. 945 (1968); Mora v. McNamara, 387 F.2d 862 (D.C. Cir. 1967), cert. den.,
389 U.S. 934 (1968) (suits by servicemen being sent to Viet Nam; political question); Ashton
v. United States, 404 F.2d 95 (2d Cir. 1966), cert. den., 386 U.S. 972 (1967) (defense on
refusing to submit to induction).

84. For materials approaching the matter from several points of view, see "Documents
Relating to the War Power of Congress, the President's Authority as Commander-in-Chief,
and the War in Indochina," Senate Foreign Relations Committee (Comm. Print), 91st Cong.,
2d Sess. (1970); 2 THE VIETNAM WAR AND INTERNATIONAL LAW 597-834 (R. Falk ed. 1969).
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one might expect that they would have some moral feelings about the
rightness or wrongness of the conduct of the war in Southeast Asia. If so,
then like Melville's Captain Vere, modern justices let legal formalism take
priority over questions of conscience. Unlike Vere, the Court thought it
could avoid responsibility by deciding not to decide. Like Billy Budd,
many went to their death as a result.8 5

Furthermore, the charge that legal formalism was allowed to override
questions of conscience applies not only to the conscience of the judges, but
also to the consciences of those who were compelled to fight the war, many
of whom became its casualities or in some other way its tragic victims. In
United States v. Seeger " the Court rewrote the congressional enactment
concerning the conscientious objector exemption to conscription for mili-
tary service, extending the exemption to those whose objection is grounded
in a belief structure which serves as the functional equivalent of orthodox
belief in God (secular humanism as a religion). Justice Clark cited as
authority for this conclusion the theologian Paul Tillich on the notion of
God as the ground of our being, the Anglican Bishop John Robinson on the
modern breakdown of belief in a God "up there" or "out there," and the
passage from the Second Vatican Council on respect for the world religions.
The ACLU was not heard to object that this theology for draft boards
constituted an impermissible establishment of religion. Five years later the
Court added another judicial gloss to the conscription statute, teaching in
Welsh v. United States8 7 that the conscientious objector status must be
available to "all those whose consciences, spurred by deeply held moral,
ethical, or religious beliefs, would give them no rest or peace if they allowed
themselves to become a part of an instrument of war.""8

In Gillette v. United States89 and Negre v. Larsen,8 decided a year after
Welsh,9' the Court was presented with the moral question which most
troubled young persons facing the draft or already inducted into military
service during the Vietnam era, the problem of selective conscientious
objection." This time the Court took its role as constitutional adjudicator
seriously. It reached the establishment clause issue only to dismiss it cas-

85. The comparison between judges and Captain Vere is made in COVER, supra, note 53
at 2-6, 250-52. Cover also acknowledges that his interest in the behavior of judges on the
slavery question arose out of his observation of judicial behavior on the question of the
Vietnam war. Id. at xi.

86. 380 U.S. 163 (1965).
87. 398 U.S. 333 (1970).
88. Id. at 344.
89. 401 U.S. 437 (1971).
90. 418 F.2d 908 (9th Cir. 1969).
91. 401 U.S. 437 (1971). The court held that a draft exemption for those who oppose all

wars does not allow one to evade the draft because he opposes a particular war, even if the
objection is a religious one.

92. See, e.g., A CONFLICT OF LOYALTIES: THE CASE FOR SELECTIVE CONSCIENTIOUS OBJECTION

(J. Finn ed. 1968).
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ually; the Court asserted that in limiting the conscientious objector status
to those "opposed to war in any form," Congress had not given any prefer-
ence to those whose objections arose out of a pacifist context over those
whose convictions were grounded in a just war theory.

Those of us who counselled potential draftees during this period know
from abundant experience that the Court's decision left these young people
with narrower options than one would expect in our republic. They could
lie to their draft board by stating that they were total pacifists opposed to
all forms of violence. In the alternative they could go to federal prison or
to Canada or Sweden. Or they could go to Vietnam in violation of their
consciences.

Justice Black was not heard to murmur in dissent his ringing conclusion
in Welsh cited above. Nor did Justice Marshall, who wrote the opinion for
the Court in Gillette, ever explain autobiographically how a great cham-
pion of civil rights could come to believe that a fundamental civil liberty,
a "preferred freedom," that of free exercise of religion, could be overridden
easily by an argument from administrative inconvenience. (How could
General Hershey run the Selective Service System if his draft boards had
to cope with people religiously opposed, not to every war that ever had been
fought, but only to the one in which they were asked to become involved?)
Justice Brennan, who applied the standards of "overriding governmental
interest" and of "least restrictive alternative" to the category of religious
discrimination in the welfare benefit termination case," issued not even a
gentle concurrence reminding his brethren that they had forgotten the
relevant standards.

Justice Douglas, long comfortable with the role of solo dissenter, was the
only one who thought it apt to cite the teachings of the church of which
Louis Negre was a member. Stating explicitly his reliance on an amicus
brief written by John Noonan, Douglas unmasked the legal position of the
Court and set forth some of the details about the case which made it clear
that a person had been forced by our legal system to choose between
obedience to his country and the higher duty to his God made known in
the official and authoritative teaching of his church. The documents of
Vatican II, deemed relevant in Seeger in support of secular humanism,
were cited by none of the Justices in Gillette or Negre. Had one of them
thought it appropriate, we might now read in the U.S. Reports the only
passage in which the Council issued a condemnation: "Any act of war
aimed indiscriminately at the destruction of entire cities or extensive areas
along with their population is a crime against God and man himself. It
merits unequivocal and unhesitating condemnation.""

93. Sherbert v. Verner, 374 U.S. 398 (1963). A Seventh-Day Adventist was fired when she
refused to work on a Saturday and was denied unemployment compensation. The denial of
compensation was held to be a violation of the first and fourteenth amendments.

94. Pastoral Constitution on the Church in the Modem World, $ 80, supra, note 4 at 294.
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Other burning issues involving the value of human life which the Court
has handled poorly include the abortion cases and the death penalty cases.
The spurious use of legal history in the leading abortion case, Roe v.
Wade, 5 has been written about elsewhere, and the anthropology implicitly
adopted by the Court in that decision has been criticized." At that time it
was noted that those who, like former Senator James Buckley, are urging
the adoption of a constitutional amendment protecting fetal life under all
circumstances, would have a great difficulty in generating the supermajor-
ity consensus necessary to achieve this result. This is partly because of the
complicity, through advocacy or silence, of many in the "right to life"
camp in the destruction of innocent life in a number of instances, including
Vietnam. The insistence on the distinction in value between innocent and
guilty life is a mistaken one. Now that the court in Gregg v. Georgia7 has,
in my judgment, reduced the death penalty discussion to process values,
and has foreclosed the substantive consideration of the worth of human life
in constitutional adjudication involving the cruel and unusual punishment
clause, it bears repeating that respect for life must span the entire contin-
uum of human experience.

The death penalty and abortion cases ineluctably involve a question
fraught with theological meaning: Who is a member of our community?
The attempt to define associational rights, which began in NAACP v.
Alabama ex. rel. Patterson's and which continues apace in subsequent
cases,99 is another area where contemporary American constitutional law
might derive some strength and guidance from the biblical tradition. For
this tradition, while concerned intensely with persons, does not view them
solipsistically or as isolated atoms. It views persons as interrelated, socially
connected parts of a whole, members of a community, an assembly, or to
use the biblical term which is at once unifying and universalist, as a people
('am YHWH). Once again, to quote Vatican II:

At all times and among every people, God has given welcome to whosoever
fears Him and does what is right.'" It has pleased God, however, to make
men [and women] holy and save them not merely as individuals without
any mutual bonds, but by making them into a single people. . . .10

95. 410 U.S. 113 (1973).
96. Gaffney, Law and Theology: A Dialogue on the Abortion Decisions, 33 THE JURIST 134

(1973).
97. 428 U.S. 153 (1976). See also Woodson v. North Carolina, 428 U.S. 280 (1976); Roberts

v. Louisiana, 428 U.S. 325 (1976); Jurek v. Texas, 428 U.S. 262 (1976); and Profitt v. Florida,
428 U.S. 242 (1976).

98. 357 U.S. 449 (1958).
99. See, e.g., First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765 (1978); Buckley v. Valeo,

424 U.S. 1 (1976); United Transp. Union v. Michigan, 401 U.S. 576 (1971). See also Raggi,
An Independent Right to Freedom of Association, 12 HARV. Civ. RIGHTS - CIv. LIB. L. REV. 1

(1977).
100. Cf. Acts 10:35.
101. Dogmatic Constitution on the Church, 9, supra, note 4 at 24-25. See also J. GIBLET,
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Having suggested that there might be some fruitful interaction between
biblical religion and American constitutional law, it must be repeated that
the purpose in so doing is not to urge that the normal sources of constitu-
tional adjudication be replaced by this one version of Judaism and Christi-
anity. Not only is this version open to debate among coreligionists; it is
surely unacceptable to many fellow countrymen. And, as stated above, no
desire exists to promote coerced conformity along religious lines. To the
contrary, division along religious lines is expected (as it apparently was by
James Madison) to remain a significant force in sustaining the vitality of
our republic. 1

1
2 For that reason among others, the Supreme Court's outlan-

dish suggestion, in some of the cases involving public funding of private
schools, that a statute might be deemed constitutionally impermissible if
it has the potentiality of creating political divisions along religious lines,
must be rejected as thoroughly spurious. 103

In short, easy agreement in the legal community with many of the asser-
tions made here is not expected. But they have been put forward in order
t6 test with specificity the validity of Harold Berman's seminal idea that
religion and law ought to interact in our society. It is hoped that the
boldness of some of the foregoing positions will not discourage further
exploration of Professor Berman's general thesis. For I agree that law with-
out religion can degenerate into a legalism that knows too little of justice,
mercy, or faith, and that religion without law can evaporate into privatized
pietism irrelevant to our lives in this world. We can afford neither result.

C. Religion and the Crisis of the Legitimacy of the Law

The questions raised by Professor Abbott about the legitimacy of Ameri-
can law without a shared consensus deriving from a common religion, is
itself so intriguing and profound as to call for exploration in another article
or indeed in another symposium. Several scholars have attempted to come
to terms with this problem by finding a common ground in what has come
to be known as the "civil religion" of America.0 4 Others have been critical
of the commonality or the religiosity of this newly discovered national
religion. Perhaps the sharpest objection to the use of these religious sym-
bols came in an unexpected context, a national prayer breakfast in Wash-
ington, D.C., albeit from a predictable source, the evangelical Baptist
Senator from Oregon, Mark Hatfield:

THE GOD OF ISRAEL, THE GOD OF CHRISTIANS: THE GREAT THEMES OF SCRIPTURE 43 (1961).
102. See, e.g., Federalist 51 (Madison) in THE FEDERALIST PAPERS 323 (C. Rossiter ed.

1961).
103. See Gaffney, The Political Divisiveness Test in Establishment Clause Cases: The

Entanglement of the Court in Sloppy History and Bad Public Policy, forthcoming article in
23 ST. Louis U. L.J. (1980).

104. See, e.g., R. BELLAH, THE BROKEN COVENANT: AMERICAN CIVIL RELIGION IN TIME OF

TRIAL (1975). Bellah's famous article in DAEDALUS (1967) began the debate on this subject.
See also S. MEAD, THE NATION WITH THE SOUL OF A CHURCH (1975).
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Events such as this prayer breakfast contain the real danger of misplaced
allegiance, if not outright idolatry, to the extent that they fail to distin-
guish between the god of the American civil religion and the God who
reveals Himself in the Holy Scriptures and in Jesus Christ.

If we as leaders appeal to the god of American civil religion, our faith is
in a small and exclusive deity, a loyal spiritual Advisor to American power
and prestige, a Defender of the American nation, the object of a national
folk religion devoid of moral content. But if we pray to the Biblical God
of justice and righteousness, we fall under God's judgment for calling upon
His name, but failing to obey His commandments." '

It is not my purpose here to reopen the debate over American civil
religion or to ponder anew the seriousness of religious meaning in various
speeches of Presidents Kennedy, Johnson, and Nixon, which appear to
form the scriptures of the new religion. An extensive exchange of views on
this matter has already occurred and is available to those who wish to

pursue the matter further.'06 It should suffice here to quote with agreement
a portion of the centennial address at the Valparaiso University School of
Law, delivered recently by the Lutheran pastor, Richard John Neuhaus.

Neuhaus observed in his lecture that our society is facing a major cul-
tural crisis of legitimacy because "the popularly accessible and vibrant
belief systems and worldviews of our society are largely excluded from the
public arena in which the decisions are made about how the society should
be ordered."'' 7 He noted that Professor Daniel Bell of Harvard, the Chair-
person of the American Academy's Study Group on the Year 2000, pon-
dered this crisis in the final part of his volume, The Cultural Contradic-
tions of Capitalism.'0 Bell concluded reluctantly, that the answer to the
crisis lies in a more public and explicit role for religion. Neuhaus then
stated:

The conclusion that he [Bell] accepts reluctantly is the premise of all I
have said today. Specifically with regard to law, there is nothing in store
but a continuing and deepening crisis of legitimacy if courts persist in
systematically ruling out of order the moral traditions in which western
law has developed and which bear,- for the overwhelming majority of the
American people, this society's sense of right and wrong. There is in store
a continuing and deepening crisis unless a transcendent moral purpose is
reasserted by which the state can be brought under critical judgment,

105. Senator Hits 'Civil Religion,' Urges Biblical View, 28 Report from the Capital 1 (Mar.
1973); see also Linder, Civil Religion in Historical Perspective: The Reality that Underlies
the Concept, 17 J. OF CH. AND ST. 405, 419-20 (1975).

106. See, e.g., AMERICAN CIVIL RELIGION (D. Jones and R. Richey eds. 1974); GoD's NEW

ISRAEl,: RELIGIOUS INTERPRETATION OF AMERICAN DESTINY (C. Cherry ed. 1971); and THE RELI-

GION OF THE REPUBLIC (E. Smith ed. 1971).
107. Neuhaus, Law and the Rightness of Things, 14 VALPARAISO L. REV. 1 (1979).
108. D. BELL, THE CULTURAL CONTRADICTIONS OF CAPITALISM (1976).
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unless it is made clear once again that the state is not the source but the
servant of the law. With apologies to Spinoza, transcendence abhors a
vacuum. Today there is such a vacuum in the public space of American
law and politics. Unless it is democratically filled by the living moral
traditions of the American people, it will surely be filled, as has so tragi-
cally happened elsewhere, by the pretensions of modern state.',"

D. Conclusion: Learning to Sing the Ballard of the Exiles in a Foreign
Culture

Edward J. Murphy was recently installed in the John N. Matthews
Chair of Law at the Notre Dame Law School. In his inaugural lecture,
Professor Murphy asked his audience to think of the songs they knew or
had heard during their lifetime. He then asked: "Of all the songs that come
to mind, is there any that sings the praises of law?" He stated that when
he put this question in his class, the only one his students came up with
was "I Shot the Sheriff." "Even the tax lawyers who live off the Internal
Revenue Code," quipped Murphy, "do not sing about it, as they might for
instance their Old Kentucky Home or their alma mater."

Professor Murphy suggested that "one reason we do not sing about our
law is that there is not much to sing about . . . . Our laws . . . tend not
to strike a responsive note in our hearts, in our total being." Murphy
contrasted this attitude with the delight in the law reflected in Psalm 119,
which throughout its 176 verses sings the goodness of the laws, commands
and decrees of the Lord of Israel.

Another psalm that comes to mind is Psalm 137, which bespeaks the
difficulty of singing jubilant Israeli hymns in a foreign culture. According
to this psalm, the Hebrew musicmakers choke up at the suggestion that
they must play the joyful songs of Zion to entertain their captors.'" Even
in a pagan context, however, music is the appropriate response of the
biblical person, who sings first a curse on himself should he fail to honor
the memory of "Jerusalem, the greatest of my joys,""I and then a blessing
on those who would destroy the power of imperial Babylon and return the
homesick exiles to the place associated with divine justice, the land where
Israel can sing the praises of God's law, full-throated and without embar-
rassment.' '2

This ballad of the exiles might appear strange to us for at least two
reasons. First, many religious or at least "pious" people are not used to
cursing in their worship services or to cursing at all, let alone cursing
themselves, but this psalm is a vigorous self-impercation for failure to
remember one's religious heritage. Second, the irreligious may be similarly

109. Neuhaus, supra note 107 at __.

110. Psalm 137:1-4.
111. Id., 5-6.
112. Id., 7-9.
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unaccustomed to being the object of divine blessing, especially when the
benediction is chanted over them for their role in restoring religious values.
For example, Cyrus the Persian, who liberated the Hebrews from their
Babylonian captors in 535 B.C., was undoubtedly uncomfortable with the
notion that he was the servant of the Lord of Israel, yet that is how Israel
remembers him."13

Strange though this psalm may sound to our ears, it contains an impor-
tant statement for our society - a society which needs to be renewed in
its ability to allow people to recall their religious stories and to sing their
religious songs, and which needs to be warned of the dangers of obliterating
religious consciousness or of pronouncing this consciousness irrelevant to
the public order and off limits in matters legal and political. In short, we
need to learn to sing the ballads of exiles in a foreign land, weeping with
those who weep, laughing with those who laugh, and occasionally dancing
for joy, confident in our expectation that we are going home, that one day
we and our world will be free at last to bask together in the glory of the
children of God." 4

Some Problems in the Administration
of Justice in a Secularized Society

By Lois G. Forer*

In our complex society, the role of the lawyer has assumed unprece-
dented significance. People turn to the law for answers to all of the new
questions involving social, moral, and ethical considerations, as well as for
answers to many of the old problems which were not typically perceived
as legal issues. Law students, faculty, lawyers, judges, the clergy, and even
anthropologists-all of us need a much more sensitive and deeper under-
standing of a wide variety of problems. We must continually question the
rightness of the law and the fairness and decency with which we treat all
of the people who are affected, not only by the legal process in the adminis-
tration of justice, but also by the far-reaching effects of court decisions.

113. See, e.g., Isaiah 41:1-7, 25-29, 45:1-6, 48:12-16.
114. Rom. 8:21.
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