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a handful of people grew the Council On Religion And Law, Inc., which
now has a constituency of over 1500 persons in forty-nine states.
CORAL features the development of an educational resource network as
its basic purpose which will increasingly benefit the practitioner. Among
its many projects, CORAL is developing an institute for the study of law
and religion, editing a book of readings in law and religion, and publishing
a national newsletter which keeps the network of concerned people up-todate with what is going on around the country.
We want to reach the professional lawyer, the professional minister, the
professional educator and other practitioners, who profess to be about the
business of integrity and the pursuit of truth. CORAL is committed to
systematic inquiry into the values of our laws, and the source of authority
of those values; to reexamination of the roles of the legal profession, and
religious ministries, in responding to such critical social needs as familial
problems not suitable to resolution by the adversary system; and to full
consideration of moral and theological implications of ethical conflicts,
which involve legal principles as well as religious values.
We invite all who share these commitments to join us and support us,
from whatever particular religious identity or particular professional affiliation.Through a wide variety of endeavors, we hope to continue developing new ways of understanding in religion and law, the relationships between belief and action, principle and practice.

The Interaction of Law and Religion
By Harold Berman*

The American lawyer who hears the words law and religion is apt to
think immediately of the first amendment with its double protection
against any governmental interference in the free exercise of religion on the
one hand, and against any governmental establishment of religion on the
other. A theologian, on the other hand, is apt to respond quite differently
to the topic. He will think first, not of the constitution, but of the Ten
Commandments, with their implicit assertions that all human law is
founded on divine law and that the ultimate purpose of human law is to
* James B. Ames Professor of Law, Harvard Law School, Cambridge, Massachusetts.
Dartmouth College (B.A., 1938); Yale University Law School (M.A., 1942); Yale University
Law School (J.D., 1947). Author, The Interaction of Law and Religion (Abingdon Press: New
York 1974).
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help create conditions in which love of God and love of neighbor may
flourish.
From the standpoint of theistic faith, the interrelationship of law and
religion is a two-way street. Not only do legal structures and processes
serve to protect religion from governmental interference, but also religious
structures and processes serve to motivate and give direction to the society
as a whole, including the legal system.
I think it is a profound mistake, though one that is very frequently made,
to consider the relation of law to religion solely from a legal point of view,
that is, solely in terms of the legal foundation of religious freedom. It is
also necessary to consider the religious foundations of legal freedom. Otherwise, I think, we will not do justice to the religious sentiments of the
American people. An overwhelming majority of Americans state that they
believe in God and a substantial number state that they adhere to some
organized religious community, either Christian, Jewish, or Muslim. Most
such believers would say, and some agnostics and atheists would agree,
that the very existence of constitutional law in the United States, and
therefore a freedom of belief or disbelief, rests ultimately on the religious
faith of the American people. This was undoubtedly the view of the men
who framed the Constitution, including the first amendment. Thomas
Jefferson, who was perhaps the most free-thinking of the founding fathers,
said in his first message as President, that "the liberties of a nation
[cannot] be thought secure when we have removed their only firm basis,
a conviction in the minds of the people that their liberties are the gift of
God."' Jefferson was an ardent advocate, of course, of freedom of every
kind of opinion, but he also believed, that despite all diversity, there was
a common core of religious belief that was essential to preserve order and
peace in society.' For Jefferson, the disestablishment of religion was a great
experiment,' intended to test whether that common core of shared religious
belief, so necessary for the very existence and well being of society, could
flourish without governmental sanctions, without establishment.
The authors of the Constitution, including those who were very skeptical
of the truth of traditional theistic religion, did not doubt that the validity
of the legal system itself depended on the validity of religious faith, and
more particularly of the Protestant Christian faith that predominated in
the new American Republic.
Moreover, while many, like Jefferson, opposed all governmental control
or support of religion, the majority were in favor of such control and support, but at the state level, rather than the federal level. The first amend1.
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ment was well understood to be applicable to the Federal Government
alone. Congress, it said, shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof.' Nothing was said to restrict the states in this regard. The establishment of religion was not listed
among the mehsures which the states were prohibited from taking under
Article I, Section 10.1 As Justice Story wrote some decades after the Constitution was adopted: "Thus the whole power over the subject of religion was
left exclusively to the state governments to be acted on according to their
own sense of justice, and the state constitution." ' And in fact, in the early
part of the nineteenth century many states did enact laws that had the
effect of establishing Christianity, or more often Protestant Christianity,
as the religion of the state. One can find state constitutional and statutory
provisions declaring it to be, "[tihe duty of all men to worship the supreme being, the great creator and preserver of the universe," 7 others regulating memberships in Christian demoninations, imposing fines for failure
to attend worship services on the Lord's Day, requiring elected officials to
swear that they "believe the Christian religion and have a firm persuasion
of its truth,"I and establishing public education for the purpose of promoting "religion, morality and knowledge." 9
The various state courts of the nineteenth century did not hesitate to
impose criminal sanctions for anti-religious utterances called blasphemy,
to uphold Sunday laws on religious grounds, to uphold the requirement of
chapel attendance at state universities, and otherwise to support, in a
great many ways, religious practices. The courts declared very often that
the Christian religion is the law of the land, that Christianity is part of the
common law, and that the Constitution on its face shows that the Christian religion was the religion of the framers.
These older decisions and dicta have all long since been overruled, but
they tell us something about the religious roots of our constitutional guarantees of religious freedom.10 In 1835, DeTocqueville wrote: "There is no
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10. One should also recognize the importance of the tradition of law. Since the late
eleventh and twelfth centuries there has been an organic growth of law. One had for the first
time the conception of a body of law that was consciously developed continuously over
generations and centuries. It developed partly in the universities. One person taught and built
on what his teacher and predecessors had taught. It developed also in the legislature, in the
church councils, and in the Canon law texts that were produced there. Later, the secular law
systems developed in similar ways. And so the concept of a relatively autonomous body of
learning about a system of institutions which we call the concept of law, is connected with
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country in the whole world in which the Christian religion retains a greater
influence over the souls of men than in America. . . ."" Other observers
can be quoted to the same effect. 2 Even fifty years ago, if you had asked
whether the United States is a Christian country, the overwhelming majority of Americans would have said yes. In those times if you had asked
Americans where our system of law came from and upon what it was
ultimately based, the overwhelming majority would have said the Ten
Commandments, or the Bible, or perhaps the law of God, or the Church.
John Adams' conception that law, our law, is rooted in a common religious
and moral tradition, 3 was shared not only by the Protestant descendants
of the English settlers on this continent, and of their black slaves, but also
by tens of millions of immigrants from all sections of Europe, most of
whom were Roman Catholics and Jews. Indeed, throughout the nineteenth
and into the twentieth century, America studied its law chiefly from Blackstone, who wrote that: "[The] law of nature. . . dictated by God himself
. . .is binding . . .in all countries and at all times; no human laws are
of any validity if contrary to this; and such of them as are valid derive all
their force and all their authority, mediately or immediately from this
original.'"'4
Only in the past two generations, it seems to me, has the public philosophy of America shifted radically from a religious to a secular theory of law,
from a moral to a political or instrumental theory, and from a communitarian to an individualistic theory. Law is now generally considered to be
simply a pragmatic device for accomplishing specific political, economic,
and social objectives. The tasks of law are thought to be finite, material,
and impersonal - to get things done, to make people act in certain ways.
Rarely, if ever, does one hear it said that law is a reflection of an objective
justice or of the ultimate meaning or purpose of life. Usually it is thought
to reflect, at best, the community sense of what is expedient; and more
the concept that law itself, the design and the institutions, can be built over generations and
centuries like a cathedral.
I think this analogy is very important for us to understand because that idea of the organic
development of a legal tradition is very much in crisis in the twentieth century and that is
very relevant to our concern with the interaction of law and religion.
11. A. DEToCQUEVILLE, DEMOCRACY IN AMERICA 303 (1945).
12. 2 J. BRYCE, THE AMERICAN COMMONWEALTH 778 (1915).
13. Cf., S. LEVINSON, THE SPECIOUS MORALITY OF THE LAW 35, 36 (1977). Levinson writes:
For Adams and most other pre-nineteenth-century adherents, the rule of law was
. . .linked with moral norms. . . .[Liaw was defined by the medievalists as the
product either of natural reason given by God or of immemorial custom itself
incarnating natural justice, or as the commands of political leaders ordained by
God and therefore given the right to rule.
Adam's notion of the rule of law was based on this older conception of law as
rooted in a common religious and moral order.
14. 1 BLACKSTONE'S COMMENTARIES 36 (23d ed. J. Stewart ed. 1854).

1980]

SYMPOSIUM

commonly, it is thought to express the more or less arbitrary will of the
lawmaker.
This view of law, founded on utilitarianism, goes back to the Enlightenment of the late eighteenth century, and to the French and American
Revolutions, which were the product of the Enlightenment. It had strong
support among intellectuals, especially in nineteenth century America.
But it is important to remember that prior to World War I, and even up
to the Great Depression, Americans, as a people, continued to believe that
the Constitution and the legal system were rooted in a covenant made with
God, by which this country was to be guided in its mission to be a light to
all nations. Following the Enlightenment, law was seen as something
wholly instrumental, wholly invented, as contrasted with the preEnlightenment concept that law was something ordained, something probably invented but partly given. Only within the last two generations has
this Enlightenment concept penetrated not only the ideology of the intellectual, but also, the social consciousness of virtually all classes of the
population. In addition, within the same time period the Enlightenment
concept of religion as something wholly private, wholly psychological, has
come to dominate our discourse instead of the pre-Enlightenment concept
of religion as something public, partly psychological, and also partly social
and legal.
The radical separation of law and religion in twentieth century American
thought, in the sphere or jurisprudence and legal philosophy, creates a
serious danger that law will not be respected. If law is to be measured only
by standards. of experience, or workability, and not by standards of truth
or rightness, then it will be difficult to enforce it against those who think
it does not serve their interests. It is usually said by those who espouse an
instrumental theory of law that enforcement in the last analysis is always
obtained by threat of coercive sanction. But this is an unsatisfactory argument. Far more important than coercion, in securing obedience to rules,
are such factors as trust, fairness, credibility, and affiliation. It is precisely
when law is trusted, and therefore does not require coercion or coercive
sanctions, that it is efficient. One who rules by law is not compelled to be
present everywhere with his police force. I think this point is proved today
in a negative way by the fact that in our cities that branch of law in which
the sanctions are most severe, namely the criminal law, has been powerless
to create fear when it has failed to create respect by other means. Today,
everyone knows that no amount of force which the police are capable of
exercising can stop urban crime. In the last analysis, what deters crime is
the tradition of being law-abiding, and this in turn depends upon a deeply
or passionately held conviction that law is not only an instrument of secular policy, but also part of the ultimate purpose and ultimate meaning of
life."5
15. One way we may still retain our religious values is through our community associations. Professor Rosen's remarks about the law, of communities which are intermediate be-
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Similarly, with regard to religious belief, the radical separation of law
and religion in the last two generations creates a serious danger, namely,
that religion will be viewed as a wholly private, personal, psychological
matter without any social, historical, or legal dimension. Jefferson's experiment may be in the process of failing, for though religion is flourishing
in America, it is increasingly a "privatized" religion, with little in it that
can overcome the forces of strife and disorder in society.
I want to stress that I am speaking now, not of the separation of legal
and religious institutions, but of the radical separation of legal and religious values.'" The separation of church and state, the separation of secular
tween the individual (if there is such a thing as an individual without a community) and the
state (if there is such a thing as a state without communities under it) are interesting. The
family as an association still exists in the law, the school, the institution, even the neighborhood perhaps, . . . these and other associations do exist and they form what someone has
called "covenant associations," in which the unity is based not on exchange or a contract,
nor on authority, but on a community spirit in which each receives according to his needs.
The revitalization of such communities may be a way of bringing back the transcendent
values which I think most Americans feel ought to be there, and which I think are there in
our legal tradition. As Professor Rosen has said, it is through these deeper intuited communications and relationships, which are given, these brotherhoods in which we live, that we get
our orientation toward reality.
16. What is threatening, however, is not that the law is separate from religion in the sense
of religious faith and religious worship. I think we are committed to such a separation. I think
as a matter of fact it is implicit in the concept of rendering to Caesar what is Caesar's, and
to God what is God's. This concept later became manifested in the division of church and
state - a separation of the secular from the ecclesiastical, which is a different kind of
secularization from that implicit in the distinction between the secular and the sacramental.
What is threatening is the secularization of legal thought. The threat is the exclusion from
our legal philosophy of any religious belief or faith. The danger is the exclusion of material
from our casebooks such as the Amos passage on justice or the Luther-Calvin doctrine of the
uses of the law to which many of our jurisprudence courses refer. As far as the academic world
is concerned, the religious dimension of life is simply not introduced into the legal curriculum,
and is hardly introduced into the professional life of the lawyer. That is partly because of
the privatization of religion, which is the other side of secularization.
The danger of secularization in American legal thought is the danger of a superficial
humanism. I was interested in the question asked today by someone in the audience: Isn't it
true that our courts, although they rarely show signs of any identification with religious belief,
nevertheless have become in recent decades more humane and more compassionate? Surely
the humanist may be as humane and compassionate, and even more so than many people of
religious faith, and the religious position on any specific issue ought certainly to be the same
as the humane position. If in a specific case you ask whether a judicial decision would come
out any differently if the judge were a Christian, or a believing Jew, or a secular humanist,
the answer is that it should make no difference. A sensible, intelligent, humane, decent
humanist would come out the same way as a sensible, intelligent, humane person of religious
faith.
The problem, however, with secular humanism and the problem with our secularization of
the law even in its more humane and more compassionate aspects, is its superficiality, its
ultimate inability to satisfy the deepest needs of the human spirit and the deepest needs of
the society as well. I think Professor Rosen touched on this when he spoke of the kind of-as
he called it-fundamental orientation one gets through symbolic expression which gives one
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and religious institutions, does not require the total secularization of law

and the total spiritualization of religion. These two aspects of life have now
been separated to the point of disaster. We have cults, such as the People's
Temple, which are given immunity from social control on the sole ground
that they are religious.
There is a desire to avoid any investigative or regulatory action that
might appear to infringe on constitutional rights to free speech and legal
rights to privacy. But, of course, it is freedom of religion, and of religious
exercise, which underlies the free speech and the privacy issues. But surely
there is no reason to suppose that our Constitution forbids governmental
action against fraud and duress exercised by religious institutions. Nor
does our Constitution forbid, I would argue, the opportunity to transmit
our common religious heritage as a people, as a country, and as a civilization, in the public schools merely because those schools are secular. 7
In attempting to restate the proper relationship between law and religion, it is important to recognize that our crisis today, as contrasted with
earlier times, is not the danger of excessive sanctification of law, of worship
of the state, or on the other hand, excessive legalization of religion. It is
not a crisis of the excessive integration of these two things, but of their
excessive fragmentation. In the United States, at least, we are threatened
more by a contempt for law than by worship of it, and more by an overwhelming skepticism regarding the future than by some great, allembracing totalitarian eschatology. In some other periods of history, or in
some other parts of the world today, an emphasis on the tensions between
law and religion, or between structural values and spiritual values, may
be fully justified. This is especially true when a state attempts to impose
a particular system of belief on its people. It is important to oppose such
a usurpation of an essentially religious authority by political leaders, and
to reassert the inherent right of individuals and of groups to maintain their
own spiritual values, and their own belief systems. When a church attempts to impose its political views on a society and claims divine sanction
for them, it is necessary to oppose such a usurpation of secular authority
a sense of other worlds, a sense of the transcendent, the sense of the divine in life, which I
think is needed by all of us.
17. 1 am certainly not proposing to somehow impose some sort of uniformity on the variety
of religious beliefs in America. I rejoice in what is probably miscalled the pluralism of American religious belief. I hope these religious beliefs will increase in their vitality and that they
will come to confront each other, have dialogue with each other, and interact with each other.
These beliefs should not simply be ignored or left to the private conscience, or to the small
group, and never be a fit subject for discourse. That is the main point. The subject of religion
has become a taboo subject. It is rare for lawyers and people interested in the law to talk
about religion at all. For instance, what judge of the Supreme Court would explicitly announce that his religious convictions underlie his vote, as in an abortion case. We are afraid
to talk about religion. I think we are getting into a kind of Jeffersonianism in thinking that
the way to overcome religious differences is to take no notice of them.
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by religious leaders, and reassert the independence of the state. The dualism of church and state, spiritual and secular, religion and law, makes
sense as an answer to monistic claims of the total state or the total church.
But in the United States today, and indeed throughout Western Europe,
the principal danger is not that of excessive spiritual claims by political
parties, or excessive political claims by religious or quasi-religious groups.
We are threatened more by anarchy than by dictatorship, and more by
decadence and apathy, than by fanaticism. Under these circumstances,
the old dualism need is to be subordinated to a more complex unity which
seeks the interaction of secular and spiritual aspects of life rather than
their compartmentalization.
I have argued that our Constitution, our fundamental law, while requiring a high degree of separation of religious institutions from political and
legal institutions, also presupposes a high degree of interaction between
religious values and political and legal values. The Constitution presupposes that an important purpose of the guarantee of religious freedom is
to help create conditions in which religious faith can be purified and
strengthened. It presupposes, further, that such purfied and strengthened
religious faith will help to give motivation and direction to the political and
legal systems. These postulates are part of a jurisprudence that conceives
of law as a manifestation of something beyond itself, a witness to something greater, a guide to some historical destiny. In recent decades, these
postulates have been substantially eroded. Increasingly, law has come to
be seen not as a pointer or witness to the collective fulfillment of a higher
aspiration and destiny, but as an end in itself. Law is often called a means,
but even then it is often assumed to be a means which is itself an end. It
is seen necessarily as the very purpose of our national existence, the ultimate.bond of our unity as a people. Paradoxically, at the same time that
we lose respect for law, we come to worship it. We come to believe in the
Constitution for its own sake, to believe in the free exercise clause and the
establishment clause for their own sake. We find legal neutrality, in matters of religion, to be convenient. We know of no other principle that would
be acceptable in a'"pluralistic," that is, a first amendment society. No
other justification is thought to be needed. And so a kind of a secular
religion, or even idolatry, takes place with respect to the law. We tend to
worship the Constitution for its own sake, and this is coupled with a high
degree of skepticism concerning any justification for such worship, other
than immediate self interest, whether individual or collective.
I would argue that skepticism concerning the ultimate meaning and
purpose of the constitutional protection of religious freedom threatens to
undermine that freedom. The cult of self, which is becoming our dominant
faith, threatens to make us a nation of strangers, each with a religion of
his own, and begins to .have the effect of gradually removing from public
education and public discourse all references to the traditional religion
which at one time bound us together. It has the effect of gradually substi-
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tuting its own jargon and ritual, and its own morality and belief system.
Thus, there is a danger that this new secular religion will indeed place all
other religions in subordination to itself. In addition, the cult of society,
which in dynamic terms I would say is the eventual consequence of the cult
of self (though logically they are in conflict), lurks in the background as
an alternative option. The cult of society, too, would introduce a state
supported secular religion: the religion of total social involvement, the
opposite religion from the religion of self; the religion of absolute patriotism, in violation of the spirit of the first amendment.
It will be said that it is a misuse of the word religion to apply it to
personal and social philosophies such as those I have identified as the cult
of self and the cult of society. It is this very argument, however, that is
used to support both state establishment of such philosophy and state
interference with their free exercise. Here, the example of the Soviet Union
is instructive. The Soviet Constitution provides for the separation of
church and state and for freedom of religion. Since virtually all education
in the Soviet Union is state education, and virtually all publication is by
state publishing enterprises, the teaching of religion and the circulation of
religious literature are severely limited. Moreover, since religion is considered to be the private affair of each citizen, the free exercise of religion is
construed, legally, under Soviet law, to consist merely of freedom of worship. On the other hand, the public teaching of so called scientific atheism
is required in all schools and is promoted in the press and elsewhere. And
so atheism, by claiming to be not a religion but a science or a philosophy,
is in fact established. And traditional religions, such as Christianity, Judiasm, or Islam are withdrawn from public discourse. It seems to me that
this example shows quite well that it is not in and of itself the constitutional guarantee of freedom of religion from governmental controls or support that is our final protection against religious oppression, but rather it
is that guarantee coupled with its original purpose, namely to help create
a society in which political and legal values on the one hand, and religious
values, on the other hand, freely interact. If this interaction is allowed, law
will not degenerate into legalism, but will serve its fundamental goals of
justice, mercy, and good faith, and religion will not degenerate into a
private religiosity but will maintain its social responsibility.

David Little* I shall assume, for purposes of this discussion, that there
has been a decline in the pervasiveness of a uniform, common religious
* Henry R. Luce Visiting Professor of Comparative Religious Ethics at Amherst College;
Professor of Religion at University of Virginia. Wooster College (B.A., 1955); Union Theological Seminary (B.D., 1958); Harvard University (Th.D., 1963).
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point of view in the United States, and that that decline has had some
important impact upon the law.
I suppose my most direct question to Mr. Berman is this: Supposing the
decline has taken place, and that it is as important as Mr. Berman suggests
that we recover in some way a public religious affiliation, which religious
affiliation, or whose religious affiliation, shall it be? There is, of course, a
subsidiary question: Who is it that is supposed to implement this religious
point of view? Is it the legal institutions? Must they come to embody a
coherent, uniform religious position? Just how should they do that?
I confess I have some doubts about Mr. Berman's recommendations, and
the remainder of my remarks will amount to historical commenatary on
what I consider to be some of the difficulties of trying to achieve a uniform,
coherent, agreed-upon religious position. I want to address myself in particular to Thomas Jefferson, who was favorably referred to by Mr. Berman.
I wish to look at Jefferson's religious views, and especially at his idea of a
common, public religion, a religion that he believed should, and was coming to, lie behind the legal and political institutions of the United States.
I shall conclude from these observations that Mr. Jefferson's ideas represent a dubious precedent for us, and call attention to the limitations inherent in all proposals for a common public, or civil religion.
Four years before he died, Jefferson wrote the following words to James
Smith:
[A belief in] [tihe pure and simple unity of the Creator of the universe,
is now all but ascendant in the Eastern states; it is dawning in the West,
and advancing towards the South; and I confidently expect that the present generation will see Unitarianism become the general religion of the
United States .... In fact, the Athanasian paradox that one is three, and
three but one, is so incomprehensible to the human mind, that no candid
man can say he has any idea of it, and how can he believe what presents
no idea. He who thinks he does, only deceives himself ....
With such
persons, gullibility which they call faith, takes the helm from the hand of
reason and the mind becomes a wreck.
I write with freedom, because while I claim a right to believe in one God
I yield as freely to others that of believing in three. Both religions, I
find, make honest men, and that is the only point society has any right
to look to.'
This passage epitomizes Jefferson's attitude toward pluralism and unanimity. Influenced as he was by the Scottish Common Sense school, he had
the idea that beliefs in religion, morality, and civil life, together with other
aspects of knowledge, could all be veridically and harmoniously determined by reference to the ready standard of common sense. And Jefferson
was, in fact, a naive empiricist. He believed in the indispensability of the
1.
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senses in determining truth, and he disparaged the use of theoretical reason, in religion as in anything else. Its mischievous effects could everywhere be detected in natural science, education, theology, moral philosophy, and so on. Thus his assault, in this passage that I have read to you.
Trinitarianism is an example of idle reasoning, of reasoning detached from
common sense. Such activity always produced in Jefferson's mind beliefs
that were plainly ludicrous to all who used their senses properly. People
who espouse views like this are guilty, in one way or another, of what
Jefferson called, "the charlatanry of the mind,"' and they are likely to be
driven by some vested interest, some unflattering motive. In any case,
Jefferson assumed that there does exist an absolute universal standard for
resolving disputes over substantive religious and other beliefs. Most importantly, he believed that the effects of employing that standard were rapidly
being felt across the land. People were coming to their senses. Doctrinal,
dogmatic views were falling away as Americans were freed of the legacy of
the old world. The basis for a new and extensive unanimity on substantive
matters was in the process of taking hold, and thus Unitarianism was
emerging as the common American public religion.
Jefferson's easy assurance concerning the feasibility of unanimity on
basic religious, moral, and other matters, in part explains his well-known
spirit of toleration. This spirit comes through in the above quotation that
I read to you. He was so convinced that his standard of common sense
would soon prevail in the hearts and minds of Americans that he saw no
need for suppression of ideas by the government, the legal institutions, or
anyone else. Disputes over basic matters cannot long endure in Jefferson's
harmonious universe. "If a sect arises, whose tenets would subvert morals,
good sense has fair play and laughs it out of doors, without suffering the
state to be troubled with it"' and, "[tihe way to silence religious disputes,
is to take no notice of them."'
But this confidence in the approaching triumph of unanimity is only one
source of Jefferson's belief in toleration and religious pluralism. A second
source, among others, is his conviction that beliefs, or "opinions," are
incidental in guiding and directing action. Accordingly, the Trinitarian
may be intellectually dishonest, as Jefferson believed him to be, without
necessarily being dishonest in social matters. The only serious question for
Jefferson was whether a person performs according to the requirements of
moral and civic virtue dictated by common sense. In practical affairs,
common sense is usually effective despite occasional theoretical lapses.
Jefferson thus, in summary, affirmed a version of American public religion
fully consonant with his belief in religious pluralism. He assumed the
general religion of the United States would inevitably and imminently
2. 15
3.
4.
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impose itself, though by means of persuasion, rather than by means of
enforcement. Doctrinal diversity could be tolerated because it is incidental
to, and it is in the process of giving way to, this new unanimity regarding
basic religious beliefs. Because these beliefs conform to common sense,
they naturally accord with those clear prescriptions of moral and civic
virtue that common sense also indicates are requisite for the survival and
prosperity of the American republic.
If I am right about Mr. Jefferson's views regarding a public religion for
the United States, they created some problems for the interpretation of
freedom of religion. They led the courts, at least as far as I have been able
to analyze the matter up through the nineteenth century, to take a rather
arrogant view towards serious religious dispute. What I am suggesting is
that the courts came, partly on the strength of Mr. Jefferson's views, to
assume that there was a common standard of common sense religion which
led to self-confident and invidious judgments about religious views outside
the mainstream. I wish to quote to you simply one statement from Mr.
Chief Justice Stephen Field, in the famous case of Davis v. Beason, I which
had to do with whether polygamy, as practiced among Mormans, was
allowable or not. As you know, the court unanimously decided polygamy
was a crime, and in supporting this view, Mr. Justice Field made a comment reminiscent of Mr. Jefferson. "To call [the] advocacy [of polygamy] a tenet of religion, is to offend the common sense of mankind.", In
other words, there is something self-evidently wrong about the views of the
Mormons in this case. And he goes on to make a remark of great significance for our deliberations:
The term religion has reference to one's views of his relation to his Creator,
and to the obligations they impose of reverence for his being and his
character, and of obedience to his will. It is often confounded with the
cultus or form of worship of a particular sect, but is distinguishable from
the latter.'
In short, the views of the Mormons were not religious views because they
did not conform to the common sense standard of what properly constitutes a religious vie. I am suggesting to you that this view was at least
suggested by Mr. Jefferson's outlook, all in the name of a public religion.
That brings us, by way of my conclusion, to the present. It seems to me,
as I think about these matters, that we must be very careful about advocating a common public religious view, lest it prevent us from taking seriously
the diverse religious views which exist within our culture, and override
them as though they were not significant and important. It would seem to
me we have made some strides in that regard since the nineteenth century.
5. 133 U.S. 333 (1890).
6.
7.

Id. at 341.
Id. at 342.
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We still have more strides to make. But I am skeptical, I suppose, about
urging a particular public religion, lest it have the sort of impact in our
own time that it too frequently had in our history.

Lawrence Rosen:* I am an anthropologist and a lawyer. As an anthropologist, it warms my heart to hear Professor Berman conjoin law and
religion. Anthropologists generally assume that these two aspects of
human life are linked to one another. Indeed, we tend to think of societies
as systems in which all the parts have some bearing on one another. The
trick is to figure out what sorts of relationships exist among the seemingly
disconnected parts of a social system and how these relationships vary over
time and across different cultures. Toward this end, anthropologists have
constructed a number of theories, several of which are particularly germane to this discussion.
One of these theories is based on the metaphor of organic structure and
growth. It assumes that a society is like the body of a single plant or
animal, each part serving its specialized purpose and all of the parts organized for the smooth operation and in-built growth pattern that distinguishes one organism or species from another. Thus we have spoken of law,
for example, as operating like the brain, politics like the legs, and religion
like the heart, and have attributed to society as a whole a program and an
end not unlike those of a caterpillar or a rose.
A second theory is constructed more on the metaphor of a machine.
Here, society is likened to an elaborate mechanism, each part attached to
others on the basis of principles that social scientists, like physicists in
their laboratories, must struggle to discern. The mechanism may be cleverly designed and vastly complicated. Its parts may, for example, be linked
in homeostatic balance-rather like a thermostat-such that when the
society becomes overheated by too much power or money flowing to one
part of the system, a mechanism like the law or market forces kicks in
automatically to cool down the system through redistribution.
Clearly, both of these theories are flawed. Societies do not grow or evolve
according to the same princples that inform biological entites, and functionalism, whether associated with an organic or mechanistic model, is
incapable of accounting for change, cross-cultural variation, and the
widely different histories of societies that appear to be similarly structured.
There is, however, one other theory that may prove helpful to our understanding of how law and religion, like other aspects of society, are linked
to one another. This theory begins from a rather different assumption.
Unlike most other animal species, we are not innately at home in the
* Professor of Anthropology, Princeton University. Brandeis University (B.A. 1963); University of Chicago (Ph.D. 1968); University of Chicago (J.D. 1974). Member of the State Bar
of North Carolina.
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world. Rather, human beings find themselves presented with an undifferentiated continuum of experience which must then be divided into comprehensible, meaningful units. We must group our perceptions and activities together in ways that allow us to orient our actions toward one another
with some degree of certainty about others' reponses, and we must see the
world as possessing, through the categories we have imposed on it, an
immanent and commonsensical order. Recognizing that, as physical anthropologists have shown, the development of our capacity for symbolic
action-our ability to make and use tools, expressive art forms, and perhaps even language-preceded our present speciation, we can appreciate
that the artifacts of our own creation have actually contributed to, and not
merely followed upon, our development as a particular kind of creature.
When we look at contemporary society in these terms-as an effort to
create, within the context of received conventions, a meaningful universe
of experience by constructing symbolically tagged units of comprehension-we can perhaps view law and religion in a more useful way. We can,
for example, define religion, as Clifford Geertz has, as "a system of symbols
which acts to establish powerful, pervasive and long-lasting moods and
motivations in men by formulating conceptions of the general order of
existence and clothing those conceptions with such an aura of factuality
that the moods and motivations seem uniquely realistic."' This definition
presupposes no necessary supernatural, transcendental entity, but it focuses instead on the role that religion plays in orienting a group of people
in a world that appears to them as graspable and pervasively, almost
tangibly, real.
Similarly, law may be viewed as a symbolic order, a way of packaging
experience and making it seem immanent. But clearly there are differences
between the conceptual orders of law and religion. While both may be
subject to the forces of rational inquiry or simple faith, and while both may
offer guidance to specific issues or general precepts for orderly life, legal
systems tend to focus on concrete situations informed by principles of
common sense for which authoritative resolution can be supplied. On the
other hand, religion, emphasizing an existing and perpetual scheme,
grounds itself in the faithful adherent's acceptance of a world view that
transcends momentary disputes and mundane transactions. Different societies distinguish or merge these orientations at different points, of course,
and it is precisely our sense of unease over how and where this line can and
should be drawn that has generated this symposium.
Here, then, we encounter one of those issues that has been so provocatively raised by Professor Berman's paper. To talk of religion as a general
and abstract entity when weighing its relation to law in our own society is
to raise a serious problem. As George Santayana once put it: "Any attempt
1. Geertz, "Religion as a Cultural System," in
72 (M. Banton ed. 1965).
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to speak, without speaking some particular language, is just as hopeless
as the. attempt to have a religion that shall be no religion in particular."'
If religion is going to serve both as a model of and as a model for our
orientation in the world, then it must be very concrete; it has to tell us
something that we can accept about the nature of the universe we live in,
and it must do so in rather circumstantial terms. It may not be necessary
that a program for each conflictual situation be set forth or that the attributes of the divine be enumerated in detail. The point is simply that a
particular religion, and not religion floating in the abstract, is what exists
for groups of men. If we are going to reconstruct the relation of religion and
law in as heterogeneous a society as our own, we are likely to encounter
serious problems of what religion shall guide us or wind up with a series of
vague generalities which have contributed to the unsatisfactory relation
between law and religion that troubles some of the participants in this
symposium.
If we are to avoid incorporating specific religious ideas into our legal
system yet are to take seriously the feeling of some that the ideals of religion should not have to be divorced from the practicalities of law in America, how might one link these two symbolic orders? Let me consider just
one suggestion that has been made, namely that we make our legal proceedings more evocative and ritual sustaining than they presently are. To
increase the ritualization of court proceedings, it is said, would help to
reassert our collective acceptance of the law's legitimacy and provide that
sort of emotional discharge which is seen as characterizing a leap into
religious faith. But if we ask the law to do what we imagine ritual does,
we encounter problems which anthropologists have thought a good deal
about; for there are very different places rituals can occupy in the overall
scheme of society. We can talk ab6ut rituals of intensification, in which
the ceremonies and celebrations are aimed at intensifying people's attachment to the existing order of things. We can talk about rituals as cultural
performances, in which people, in a sense, are telling themselves a story
about themselves and thus being socialized to a view of themselves which
they see as unquestionably true. A ritual can be a celebration of authority,
of the legitimacy of existing powers. It can also be an opportunity for
people to see who stands where on the social map, a visible demonstration
of the often invisible order of society. Which of these do we feel it necessary or desirable that our courts should do? And to what extent is it fair
to ask of the legal system that it be the vehicle through which these larger
processes should be carried out?
There is, in much of our discussion about the supposed disjuncture of
law and religion in our society, another troubling note. Are we not, in fact,
asking too much of our legal system when we ask it to give evidence of our
2.

G.
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religious sensibilities as well as our civic ones? Looked at from a crosscultural perspective ours is indeed an odd situation. We are, it seems to me,
presently asking our legal system to pick up much of the burden that in
other complex societies is carried by the political system. It often seems
remarkable that issues that elsewhere would be resolved through the give
and take of legislative or political action wind up as the subject of lengthy
litgation in this country. We have already asked our educational system
to be parent and counselor, social reformer and moral exemplar, and we
have seen the adverse consequences that result from placing so heavy a
burden on this single institution of our society. To ask the law to be priest
or rabbi, cultural performer par excellance and economic redistributor to
'the nation is to raise still further obstacles to the performance of its conventional tasks.
All of this relates back to my point about religion and law as symbolic
orders in our society. Although law and religion may both partake of ritual
forms, the ultimate attachment to these institutions in our society differs.
The immanence of religious beliefs is grounded in faith; the immanence
of law is grounded in history and logic. Where many legal propositions start
from a basis of history or pure fiat and are then subjected to such ratiocinations as to give the appearance that the result is indeed a fact far more
than an interpretation, religion demands that one face up to the realization
that beyond all human capacities to comprehend lies an order that must
be accepted or rejected as a matter-of faith. Neither the ritualization of
law, which would blur this distinction if carried too far, nor the direct
incorporation of religious propositions, which would disrupt the existing
sources of judicial legitimacy in this country, offer themselves as appropriate vehicles for the reconstitution of our civic and religious values.
But there is another element present in our discussions that also merits
attention. Professor Berman has spoken of the disruption between communitarian values and our sense of community, the gulf that has arisen between values we might all agree on and the law's failure to give direct
consideration to these values in its proceedings and decisions. The most
difficult test for the religious person is, of course, the test of toleration.
How, after all, can one truly believe that something is absolutely true and
yet ignore the social consequences that should accompany one's beliefs
simply because other, misguided souls do not see the matter that way?
Yet it is precisely part of our civic, and sometimes our religious, beliefs to
include tolerance as an indispensable tenet. And this may mean having to
forsake the coalescence of the legal and religious into a single symbolic
order. At the same time, we can perhaps allow greater scope to particular
groups to live their religious beliefs in a way that does indeed allow them
to conjoin community and national life. What I have in mind is the following:
In this country we think of rights as being posited in the individual or
the state. We have no place in our constitutional system for the rights of a
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community when that entity is not organized as an association or does not
derive its power from the state. Although some historians have argued that
the early colonists conceived of this country in communitarian terms, the
categories of state and individual soon came to crowd out any intermediate
units. The closest we have come to the recognition of some interstitial
entity is the decision by the Supreme Court in the Amish education case,
Wisconsin v. Yoder.3 Relying heavily on the expert testimony of anthropolgist John A. Hostetler, the Court held that it would be an unconstitutional infringement on the rights of the Amish parents to make them forego
the maintenance of their religiously-based community by sending their
children to public schools beyond the eighth grade. The Court recognized
that the Amish could not retain their distinctive way of life by mere privatized beliefs. They needed a communitarian life of which the young adults
were an indispensable ingredient. At first, there was concern that every
new-fangled religion or commune would be able to claim similar exemptions from otherwise lawful compulsory school attendance laws. But, in
fact, the Court has not extended Yoder to any other group. However, the
Court did not face directly the question whether communities might have
rights separate from those of the individual or the state and whether some
such extension might be desirable. I would personally be appalled by the
prospect of communities, especially religious communities, restricting the
legally recognized rights of individuals, but there are numerous intermediate instances where the right to live in a community with certain standards
might be seen to take precedence over less than fundamental individual
rights. Once again, however, it may be asking too much of our legal system-both as a governing institution and as a conceptual order-to resolve
conflicts we have failed to handle politically.
There is, I suppose, one other thing we could do as we grope for ways to
bring our socio-religious values and our legal decisions into accord, something that is particularly attractive to me as a fieldwork anthropologist. It
would be interesting to know to what extent and in what ways religious
values underpin the decisions that courts are presently making. In some
cases these values are quite evident. In cases like those involving court
ordered blood transfusions for a Jehovah's Witness, a judge like Skelly
Wright can resoundingly assert, "I determine to act on the side of life,"
notwithstanding the fact that in doing so he acts contrary to the patient's
religious beliefs.' In the same case, Judge (now Chief Justice) Burger
argued that granting the hospital's request to make the transfusion violates
the patient's individual rights. At a deeper level, however, one senses that
these two jurists share certain values, perhaps even religiously influenced
values. Just as we try to discern underlying similarities in common law
3. 406 U.S. 205 (1972).
4. Application of the President and Directors of Georgetown College, 331 F.2d 1000 (D.C.
Cir. 1964), cert. denied 377 U.S. 978 (1964).
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decisions and to restate the principles that, in the view of an American Law
Institute committee, may be most worthy of predominating, it would also
be valuable to assess the common religious values that appear in judicial
opinions and assess their appropriateness directly. It would not suprise me,
as an anthropologist, to find great similarity in these orientations. Nor am
I terribly fearful, as a lawyer or a citizen, that common values inform many
judgments, because religious concepts tend in our society to be rather
general views of life and not programs for specific action. To bring out more
directly what our religious orientations do to our legal decisions would be
ethnographically intriguing and might allow us to confront the relation of
law and religious values from a more informed base.

Biblical Religion and Constitutional
Adjudication in a Secularized Society
By Edward McGlynn Gaffney Jr.*

In introducing this symposium on the secularization of law, Professor
Samuel Abbott suggested that law in its origins, functions, and inner dynamic is inherently secular, and that this conclusion is reinforced in the
American experience by what is loosely referred to as a constitutional
commitment to separation of church and state. One could quarrel with
each of these statements, arguing that much of Western law finds its origin
explicitly in religious values,' and that our constitution does not commit
us to total separation of church and state,2 and still less to a total cleavage
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1967); Catholic University of America (J.D., 1974); Catholic University of America (M.A.,
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Science, 90 HARv. L. REV. 894 (1977).
1. For example, the foundational notion of our commercial law that contracts are enforceable arose from the moral conviction in church law or canon law that promises should be kept.
See Berman, The Religious Foundations of Western Law, 24 CATH. U.L. REV. 490(1975).
2. The text of the first amendment merely prohibits Congress from enacting legislation
which would impose a unitary federal -establishment of religion. Since the passage of the
fourteenth amendment, this provision has, of course, been applied to the States as well. See
M. HOWE, THE GARDEN AND THE WILDERNESS, RELIGION AND GOVERNMENT IN AMERICAN CONSTITUTIONAL HISTORY 1-31 (1965).
Professor Laurence H. Tribe has argued persuasively "that there are necessary relationships between government and religion; that government cannot be indifferent to religion in
American life; and that, far from being hostile or even truly indifferent, it may, and some-

