
Constitutionality of Georgia's Metropolitan River
Protection Act

In Pope v. City of Atlanta,I the Georgia Supreme Court affirmed the
constitutionality of the Metropolitan River Protection Act, as it affected
plaintiff's property.3 The court held that the Act was a valid exercise of
the state's police power, contrary to plaintiff's claim that the restrictions
imposed on her property by the city pursuant to the Act amounted to an
illegal taking in violation of the due process clause' and the compensation
clause 5 of the state constitution. The court found that the City of Atlanta
and the state "have engaged in valid land use regulation and have not
appropriated [plaintiff's] land for public use without compensation.",

The River Act provides for "the development of comprehensive plans for
the protection of any major stream which constitutes the primary source
of public water supply [for any metropolitan area] having a population
of more than 1,000,000."I The Atlanta Regional Commission developed
such a plan for the Chattahoochee River. This "Corridor Study" included
land use recommendations for the stream corridor, which includes all land
within 2000 feet of the river.' Land within 150 feet of the river is subject
to further standards, including restrictions of cut and fill operations and
on the building of impervious structures.' Adoption of the Corridor Study
gave the City of Atlanta power to enforce these restrictions. The city then
had authority to withold a certificate of compliance for any clearing, con-
struction, excavation, or filling in the stream corridor until such use was
declared consistent with the Corridor Study.

1. 242 Ga. 331, 249 S.E.2d 16 (1978), cert. denied, 99 S. Ct. 1281 (1979).
2. Metropolitan River Protection Act, Pub. Law No. 66, 1973 Ga. Laws 128, as amended

by Act of April 18, 1975, Pub. Law No. 551, 1975 Ga. Laws 837.
3. After exhausting her appeals on the constitutional issues, plaintiff made another ap-

peal to the Georgia Supreme Court. See Pope v. City of Atlanta, 243 Ga. 577, 255 S.E.2d 63
(1979). This time the court ruled for plaintiff on the ground that the city had not offered
enough evidence to rebut plaintiff's evidence. However, this holding did not affect the consti-
tutional findings made by the court in its earlier decision. Therefore this article will discuss
only the constitutional issues decided in the earlier decision.

4. GA. CONST. art. I, § I, para. I, GA. CODE ANN., § 2-101 (1977): "No person shall be
deprived of life, liberty, or property, except by due process of law."

5. GA. CONST. art. I, § 1H, para. I, GA. CODE ANN., § 2-301 (1977), provides in part:
"Private property shall not be taken, or damaged, for public purposes, without just and
adequate compensation being first paid."

6. 242 Ga. at 336, 249 S.E.2d at 20.
7. Metropolitan River Protection Act, Pub. Law No. 66, 1973 Ga. Laws 128.
8. Id. at 130.
9. Id. at 131. These additional standards were developed by the Atlanta Regional Com-

mission under the authority of this section of the statute.
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Plaintiff Pope owned a 3.7 acre tract within the stream corridor on which
there already existed a house, driveway, lake, and swimming pool.' She
began construction of a tennis court on her property without having ob-
tained a certificate of compliance from the city." Because the tennis court
was an impervious structure and required filling and construction of a
retaining wall, the city issued a stop-work order.'2

Pope sought relief from a federal district court, but the court held the
Act to be constitutional. 3 Pope then challenged the Act in state court on
state constitutional grounds. In an appeal from the decision of the state
trial court, the Georgia Supreme Court held that the judgment of the
federal court did not bar Pope from asserting her state claims." On re-
mand, the trial court disagreed with Pope's claim that the Act allowed for
the unconstitutional appropriation of her private property without com-
pensation.'5 On appeal from this holding the Georgia Supreme Court af-
firmed the decision of the trial court and held that Pope was not due any
compensation because the city's restrictions on her property were an exer-
cise of the police power."

I. WETLANDS STATUTES AND JUDICIAL RESPONSE

Georgia's River Act is part of a growing volume of state legislation regu-
lating the use of this country's wetlands. 7 These acts are legislative respon-
ses to studies showing that wetlands serve a significant role in flood control
and in preserving the ecological balance.'8 The majority of the statutes
apply only to coastal swamps and marshlands and are primarily directed
toward ecological preservation.' 9 But in several states the recognition that
the shorelines of interior lakes and rivers are important factors in flood
control has resulted in laws controlling land use and development along

10. 242 Ga. at 333, 249 S.E.2d at 18.
11. Id.
12. Id.
13. Pope v. City of Atlanta, 418 F. Supp. 665 (N.D. Ga. 1976), aff'd mem., 575 F.2d 298

(5th Cir., 1978).
14. Pope v. City of Atlanta, 240 Ga. 177, 240 S.E.2d 241 (1977). The court also found that

the Act was not an unconstitutional effort by the legislature to exercise local zoning power.
15. 242 Ga. at 333, 249 S.E.2d at 18.
16. Id. at 336, 249 S.E.2d at 20.
17. "The term wetlands has a broad definitional base which includes not only the salt

marshes and tidal flats of the northeastern coastal states, but also the mangrove swamps of
the southeastern states, and the lake and riverine marshes, bogs and regularly inundated
lowlands of the interior states." Comment, The Wetlands Controversy: A Coastal Concern
Washes Inland, 52 NOTRE DAME LAw. 1015 (1977).

18. See Dunham, Flood Control Via the Police Power, 107 U. PA. L. REv. 1098 (1959), and
Binder, Taking Versus Reasonable Regulation: A Reappraisal in Light of Regional Planning
and Wetlands, 25 U. FLA. L. Rav. 1, 18-30 (1972).

19. See, e.g., Coastal Marshlands Protection Act of 1970, GA. CODE ANN., § 43-24 (1978).

[Vol. 31



RIVER PROTECTION ACT

such waterways. 0 Georgia's River Act may be placed in this latter category
since the Act's purpose is to restrict and control development along the
Chattahoochee River in order "to protect the public water supplies, to
prevent floods and flood damage, to control erosion, siltation and intensity
of development."2'

Wetlands statutes have been the subject of litigation initiated by land-
owners whose property rights have been curtailed and whose property
values have been diminished because of these land use restrictions. The
central issue in these cases usually has been whether there has occurred a
taking of private property for public use without compensation.,, The tenth
amendment to the U.S. Constitution leaves to the states a reservoir of
unspecified powers, 3 which the courts traditionally have recognized as the
source of the police power-the states' power to regulate private property
for the prpose of safeguarding the public's health, safety, and welfare . 2

When a regulation is challenged, if its basis is shown to be the police power,
no compensation need be paid to the affected landowner.2 5 But when the
measure imposes excessive restrictions on individual property owners, the
restrictions may exceed the limits of the police power and become a taking.
At this point the regulation becomes subject to state and federal constitu-
tional provisions requiring that compensation be paid to the landowner for
his loss.2"

The courts have never developed a single comprehensive test for deter-
mining when a regulation becomes excessive. Two traditional approaches
and at least one newer approach have been employed by the courts. 7 The
earliest test, articulated by Justice Harlan in Mugler v. Kansas," set forth
strict requirements for establishing that a taking had occurred. The gov-
ernment must have acted to physically seize the property or to assert a
proprietary interest over it, or the activity prohibited must have been an
innocent use and not a noxious one.19 The second traditional test is the
"diminution in value" test which was propounded by Justice Holmes in
Pennsylvania Coal Co. v. Mahon30 and which focused on "the extensive-

20. See 52 NOTRE DAME LAW., supra note 17, at 1016.
21. 1973 Ga. Laws at 131.
22. See 52 NOTRE DAME LAW., supra note 17, at 1016.
23. U.S. CONST. amend. X: "The powers not delegated to the United States by the Consti-

tution, nor prohibited by it to the States, are reserved to the States respectively, or to the
people."

24. See Forkosch, CONSTITUTIONAL LAW 263 (1963).
25. Id. at 408.
26. U.S. CONST. amend. V: "[Nior shall private property be taken for public use without

just compensation." See note 5 supra for the compensation provision in the Georgia Constitu-
tion.

27. Sax, Takings and the Police Power, 74 YALE L.J. 36, 39 (1964).
28. 123 U.S. 623 (1887).
29. Id. at 669.
30. 260 U.S. 393 (1922). In this case the plaintiff claimed a taking occurred when subsur-
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ness of economic harm inflicted by the regulation." '3 No physical invasion
or innocent use need be shown if the landowner can prove his property
value has been substantially reduced because of the regulation.32 The third
and most recent test, the balancing test, weighs "private loss against pub-
lic gain" to determine "whether a given state action serves the general
welfare, and therefore whether it is socially desirable."'3

In several representative wetlands cases of the 1960's, the courts relied
primarily on the diminution in value test and "tended to view wetlands
regulations as being too restrictive because the wetlands owner was de-
prived of virtually all productive use of his property. '35 One such case,
Dooley v. Town Plan and Zoning Commission,3" concerned a zoning ordi-
nance change which placed plaintiff's property in a newly created flood
plain district. The court quoted Pennsylvania Coal for its guidance in
determining when the police power becomes confiscatory: "When it
reaches a certain magnitude, in most if not all cases there must be an
exercise of eminent domain and compensation to sustain the act." 3 The
court in Dooley said that the factors relevant to this determination were
"the extent to which property values are diminished by the zoning change
and its relationship to the health, safety and welfare of the community."3 8

Based chiefly on evidence that the change would result in at least a
seventy-five percent reduction in the value of the property, the court found
the zoning change to be confiscatory and unreasonable and held that
"[W]here most of the value of a person's property has to be sacrificed so
that community welfare may be served, and where the owner does not
directly benefit from the evil avoided . . . the occasion is appropriate for
the exercise of eminent domain. '39

One year earlier, the court in Morris County Land Improvement Co. v.
Township of Parsipanny-Troy Hills'" had dealt with a similar zoning ordi-
nance which restricted changes from the natural state of plaintiffs swamp-
land. The ordinance was struck down as unconstitutional because it had

face coal mining rights it owned were made worthless by a state prohibition against mining
under streets and houses. The Court ruled that a taking had occurred because the owner was
deprived of all the value of the land.

31. 74 YALE L.J., supra, note 27 at 39.
32. 260 U.S. 393, 415 (1922).
33. Comment, Balancing Private Loss Against Public Gain to Test for a Violation of Due

Process or a Taking Without Just Compensation, 54 WASH. L. REv. 315 (1979).
34. Id. at 318.
35. 52 NOTRE DAME LAW., supra note 17, at 1026.
36. 151 Conn. 304, 197 A.2d 770 (1964).
37. Id. at -, 197 A.2d at 772, quoting Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,

413 (1922).
38. 151 Conn. at -, 197A.2d at 772.
39. Id. at - ,197 A.2d at 774.
40. 40 N.J. 539, 193 A.2d 232 (1963).
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as its main purpose the securing of two public benefits: the use of plaintiff's
land as a water detention basin in aid of flood control in an area far
removed from defendant township, and preservation of plaintiff's land as
open space." The court said that such actions constituted an indirect
taking through excessive regulation under the police power. As had been
done in Dooley, the court quoted Pennsylvania Coal as its authority: "The
general rule is that while property may be regulated to a certain extent, if
regulation goes too far it will be recognized as a taking.' The court found
that the regulation of plaintiff's swampland had gone "too far" because of
its severe impact on plaintiff's property rights. The court reasoned that
"[the public uses are necessarily so all-encompassing as practically to
prevent the exercise by a private owner of any worthwhile benefits in the
land. ""

In the early 1970's, as several state courts began to move away from use
of the diminution in value test and toward employment of a balancing test,
decisions supporting wetlands measures became more frequent. State v.
Johnson" was a seminal case which foreshadowed the beginning of this
tendency. The statute at issue was a coastal wetlands act which required
that permits be issued before any salt marshes could be filled.' 5 The refusal
of the state to issue a permit to plaintiffs prevented the development of
plaintiffs' property. Plaintiffs sued, claiming that a taking of their property
without just compensation and without due process had occurred.'6 As had
the courts in Dooley and Morris County, the court in Johnson quoted from
Justice Holmes' opinion in Pennsylvania Coal for its formula in determin-
ing when the limits of the police power have been passed: "One fact for
consideration in determining such limits is the extent of the diminution
[of values incident to property]. When it reaches a certain magnitude, in
most if not in all cases there must be an exercise of eminent domain and
compensation to sustain the act."' 7 Instead of giving primary consideration
to the economic impact on the private landowner (as was done in earlier
wetlands cases), the court gave equal weight to another dimension of the
issue-the public interest. The court cast the issue in terms of competition
"[b]etween the public interest in braking and eventually stopping the
insidious despoliation of our natural resources . . . and the protection of
appellants' property rights."' 8 Ruling against the state, the court found
that plaintiffs' share in the public benefits of the restriction were "so
disproportionate to their deprivation of reasonable uses that such exercise

41. Id. at -, 193 A.2d at 240.
42. Id., quoting Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).
43. 40 N.J. at __ 193 A.2d at 241-42.
44. 265 A.2d 711 (Me. 1970).
45. Wetlands Act, ME. Rav. STAT. tit. 12, §§ 4701-4709 (1967).
46. 265 A.2d at 714.
47. Id. at 715, quoting Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922).
48. 265 A.2d at 716.
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of the State's police power is unreasonable."4 Once again, a court found a
wetlands regulation to be outside the scope of the police power, and the
interests of the private property owner prevailed. However, by giving equal
consideration to the state's interest in ecology and conservation, the court
paved the way for full development of the balancing test in future cases.

Turnpike Realty Co. v. Town of Dedham50 signalled a "judicial turn in
support of floodplain and wetlands regulations."" The case dealt with an
amendment to a zoning by-law which created a flood plain district taking
in plaintiffs land. 5 Plaintiff attacked the by-law on several grounds, one
of which was that the by-law was unconstitutional both on its face and as
applied." To sustain plaintiffs claim, the court would have had to find the
terms of the by-law to be "clearly arbitrary and unreasonable, having no
substantial relation to the public health, safety, morals or general wel-
fare."' However, the court found that flood plain zoning was necessary
to reduce damage to life and property and that the inclusion of plaintiffs
land in the flood plain zone was reasonable based on the evidence. 5 The
court noted that the restrictions served a public purpose by protecting
those actually within the flood plain zone and those residents of the sur-
rounding community from flood damage, and by "avoiding the public
works and disaster relief expenditures connected with flooding.""

Quoting Vartelas v. Water Resources Commission,57 the court distin-
guished the police power and eminent domain: " [Tihe police power
regulates use of property because uncontrolled use would be harmful to the
public interest. Eminent domain, on the other hand, takes private prop-
erty because it is useful to the public."5 8

The court acknowledged that plaintiff would be substantially restricted
in the use of its property, but that this factor "must be balanced against
the potential harm to the community from overdevelopment of a flood
plain area."55 Plaintiff had offered evidence of an eighty-eight percent
reduction in the value of his property, but the court avoided reliance on

49. Id.
50. 362 Mass. 221, 284 N.E.2d 891 (1972), cert denied, 409 U.S. 1108 (1973).
51. 52 NOTRE DAME LAw., supra, note 17 at 1028.
52. Turnpike Realty Co., v. Town of Dedham, 362 Mass. 221, 284 N.E.2d 891,894 (1972),

cert. denied, 409 U.S. 1108 (1972).
53. Id. at - , 284 N.E.2d at 898.
54. Id., quoting Euclid v. Amber Realty Co., 272 U.S. 365 (1926).
55. Id. at -, 284 N.E.2d at 899.
56. Id.
57. 146 Conn. 650, 654, 153 A.2d 822 (1959).
58. 362 Mass. at - , 284 N.E.2d at 899. This distinction would not be necessary to the

reasoning used in Dooley and Morris County where the major factor considered was the effect
on the landowner and not the harm or benefit to the public. But the distinction is essential
to the employment of a balancing test which weighs the landowner's interest against the
public need.

59. Id. at -, 284 N.E.2d at 900.
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the diminution in value test, stating that, " 'although a comparison of
values before and after is relevant . .. it is by no means conclusive
. . '"60 The court concluded that even this substantial diminution in
property value did not amount to an unconstitutional deprivation of plain-
tiff's property."

In Maple Leaf Investors, Inc. v. State Department of Ecology, 2 the
balancing test was given full expression. The case concerned a denial to
the plaintiff of a permit to build single-family homes within a flood control
zone. Plaintiff claimed that the prohibition amounted to a taking of his
property for public use in violation of state and federal constitutions. The
court viewed the question as "essentially one of social policy which requires
the balancing of the public interest in regulating the use of private prop-
erty against the interests of private landowners in the use of their prop-
erty."64 Influencing the court in its view of the taking issue was the idea
that the police power is based on the necessity of regulating the use and
enjoyment of private property to conserve the public's health, safety and
welfare. 5 On this basis, a police power regulation means that "the private
individual must suffer without other compensation than the benefit to be
received by the general public." 6 The court found that the plaintiff would
have to suffer without compensation in this instance because of the neces-
sity of flood plain zoning to protect the public's health and safety. 7

II. THE RESPONSE IN GEORGIA

As with wetlands and flood plains cases in most other states, the court
in Pope found itself confronted with the issue of whether a taking had
occurred. Pope contended that the city's failure to issue her a permit
amounted to a taking of her property in the manner of eminent domain.8

The city defended its actions as an exercise of the police power." The court
began its treatment of the issue with a statement of the broad scope of the

60. Id., quoting Goldblatt v. Hempstead, 369 U.S. 590, 594 (1962).
61. Id. at -, 284 N.E.2d at 900.
62. 88 Wash. 2d. 726, 565 P.2d 1162 (1977).
63. Id. at -, 656 P.2d at 1164.
64. Id. at , 565 P.2d at 1164. It is interesting to note that the court cited Pennsylvania

Coal as authority for this statement. In that case, Justice Holmes did discuss the public
interest involved in the prohibition of mining and found that the isolated damage that would
result from the mining could not overcome the extent of the taking were the restrictions to
be imposed. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413-414 (1922). Apparently the
courts in Dooley and Morris overlooked this passage in searching for the roots of the diminu-
tion in value test.

65. 88 Wash. 2d at __, 565 P.2d at 1165.
66. Id.
67. Id.
68. 242 Ga. at 334, 249 S.E.2d at 19.
69. Id. at 335, 249 S.E.2d at 19.

1979]



MERCER LAW REVIEW

police power: "The inherent police power of the state . . . is not subject
to any definite limitations, but is coextensive with the necessities of the
case and the safeguard of public interest."70 The court noted also that a
recent amendment to the Georgia Constitution authorized the General
Assembly to place restrictions on land use in order to protect the state's
environment and natural resources.71 Pointing out that the use of the police
power "involves the regulation of . . . property to prevent its use -in a
manner detrimental to the public interest,"72 the court cited several cases
in which regulations in the interest of the public welfare had been upheld
under tht police power, despite the resulting adverse effects on the owners'
property rights.7 3 The state's use of the police power, however, is subject
to the limitation that there be some "reasonable" or "substantial" relation
between the regulation and the general welfare of the public." The effect
of this limitation, said the court, is that the court "essentially balances the
state's interest in regulation against the landowner's interest in the unfet-
tered use of his property."75 The court adopted this balancing test to deter-
mine whether the River Act was a valid exercise of the police power."

In applying the test, the court cited the Corridor Study and the River
Act to support the city's argument that its restrictions were related to the
public health and safety.77 The court noted the effect of sediment as a river
pollutant and the damaging effect of erosion, not only to land but to the
river. Activities such as clearing, grading and paving increase run-off and
at the same time further the risk of flooding, erosion, and sedimentation.
On the landowner's side of the balance was "[her] interest in constructing
her tennis court within 150 feet of the river."" Having thus described the
nature of the competing interests, the court found the state's interest out-
weighed the landowner's.7 Thus, the city's actions were found to be within

70. 242 Ga. at 334, 249 S.E.2d at 19, citing McCoy v. Sanders, 113 Ga. App. 565, 148
S.E.2d 902 (1966).

71. GA. CONST. art. HI, § VII, para. 1I A, GA. CODE ANN., § 2-1404 (1977): "General
Assembly shall have the authority to provide restrictions upon land use in order to protect
and preserve the natural resources, environment and vital areas of this State."

72. 242 Ga. at 333, 249 S.E.2d at 18. The court contrasted this with the exercise of eminent
domain, which is "the taking of property because it is needed for public use." Id.

73. Barrett v. Hamby, 235 Ga. 262, 219 S.E.2d 399 (1975)(zoning); Vinson v. Home Build-
ers Assn., 233 Ga. 948, 213 S.E.2d 890 (1975) (health regulations); Reed v. White, 207 Ga.
623, 63 S.E.2d 597 (1951) (building standards); Davis v. Stark, 198 Ga. 223, 31 S.E.2d 592
(1944) (abatement of nuisances); Mack v. Westbrook, 148 Ga. 690, 98 S.E. 339 (1919) (abate-
ment of nuisances).

74. 242 Ga. at 334, 249 S.E.2d at 19. The court cited Vinson v. Home Builders Assn, 233
Ga. 948, 213 S.E.2d 890 (1975), and Barrett v. Hamby, 235 Ga. 262, 219 S.E.2d 399 (1975),
as authority for this limitation.

75. 242 Ga. at 334, 249 S.E.2d at 19.
76. Id.
77. Id. at 335, 249 S.E.2d at 19.
78. Id.
79. Id.
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the limits of the police power, and not an exercise of eminent domain.
To further support its holding, the court cited two cases in which similar

rationales were used in upholding the land use restrictions, Maple Leaf and
Turnpike. 8 0 In both cases, although the effect of the restrictions had been
severe-in Maple Leaf, no structure for human habitation could be built,8 '

and in Turnpike, only "woodland, grassland, wetland, agricultural, horti-
cultural, or recreational use[s] . . . not requiring filling '8 2 were allowed-
no taking had been found. 83

In finding a valid exercise of the police power, the court had to distin-
guish a number of cases cited by plaintiff in support of her claim. The court
distinguished Morris County"4 on the grounds that the restrictions there
were used as a ploy to keep the land in its natural state and that the
ordinance involved zoning and not land use restrictions related to the
public welfare. 5 The court also noted that another of plaintiff's cases,
Dooley,"' had been narrowly read by a New Jersey court in upholding a
land use regulation.8 1 Pope had also relied on two early U. S. Supreme
Court decisions, Pennsylvania Coal8 and Pumpelly v. Green Bay and
Company.s" The Georgia Supreme Court distinguished Pope's situation
from those cases on the ground that she had not been deprived of all of
her rights in the property. She could still use her land "within the excep-
tions of Section 12 of the River Act or when she demonstrates that her use
will not 'result in significant land erosion, stream bank erosion, siltation
or water pollution.' "I"

The opinion in Pope illustrates the Georgia Supreme Court's allegiance
to a balancing test for dealing with this type of restriction and the court's
implicit rejection of the traditional tests employed in the cases of the
1960's. On the other hand, the court's analysis of the issue is reminiscent
of the decisions of the 1960's in the manner in which the public and private

80. 242 Ga. at 336, 249 S.E.2d at 20. See discussion of these cases p. 380 supra.
81. 88 Wash. 2d at __, 565 P.2d at 1164.
82. 362 Mass. at __, 284 N.E.2d at 894.
83. The court also cited a number of cases upholding land use restrictions on different

rationales. Potomac Sand and Gravel Co. v. Governor of Maryland, 266 Md. 358, 293 A.2d
241 (1972), cert. denied, 409 U.S. 1040 (1972) (analogy to nuisance law); Sibson v. State, 115
N.H. 124, 336 A.2d 239 (1975) (landowner has no right to use land to detriment of public);
Just v. Marinette County, 56 Wis.2d 7, 201 N.W.2d 761 (1972) (landowner has no right to
use land to detriment of public). 242 Ga. at 336, 249 S.E.2d at 20.

84. See text accompanying note 33 supra.
85. This distinction between zoning and land use restrictions had been noted earlier by

the court. See 242 Ga. at 334 n. 2, 249 S.E.2d at 19 n.2. The court stated that "the factors
suggested . . . for testing the reasonableness of zoning ordinances are inapplicable here."

86. See text accompanying note 29 supra.
87. 242 Ga. at 335, 249 S.E.2d at 20.
88. See text accompanying note 24, supra.
89. 80 U.S. 166 (1871) (a taking was found where plaintiff's property had been perma-

nently flooded following the construction of a state-owned dam).
90. 242 Ga. at 338, 249 S.E.2d at 21.
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interests are given disproportionate treatments. For example, the courts in
both Dooley and Morris County proposed to consider the public interests
in health and safety as opposed to the landowner's loss of property values.
But the public interest was actually given only token attention in Dooley,
and the court's discussion focused on the extent of plaintiffs economic
losses. In Morris County, the court closely scrutinized the stated purposes
of the regulation to discover that its real goals were beyond the police
power. The court in Pope, by comparison, centered its discussion on the
state's interest in flood control, siltation, and pollution prevention and did
not discuss reduced property values. Furthermore, the court accepted the
goals of the River Act without subjecting them to strict scrutiny.9'

In embracing the balancing test, the court may have lost sight of its
stated goals. In theory, the court viewed the balancing test as weighing
"the state's interest in regulation against the landowner's interest in the
unfettered use of his property."" But in concrete terms, the court balanced
the landowner's interest "in constructing her tennis court within 150 feet
of the river."" Framing the plaintiff's interest in such specific terms gave
unequal weight to the two sides of the issue and made the outcome in favor
of the state practically inevitable.

III. CONCLUSION

Because of the nature of the test applied, Pope may have a somewhat
limited precedential value. Any test other than the Harlan test94 necessar-
ily lends itself to a case-by-case approach to the taking issue. This limita-
tion is especially true of the balancing test. Two of the cases employing
the test explicitly acknowledged this fact. In Maple Leaf, the court stated.
"There is no single simple test to use in dealing with the taking issue. The
court, guided by broad general principles, must decide each case on its own
facts."95 In Turnpike, the court said, "We realize that it is often extremely
difficult to determine the precise line where regulation ends and confisca-
tion begins. The result depends upon the 'peculiar circumstances of the

91. In ruling on plaintiff's appeal in a related case, 243 Ga. 577, 255 S.E.2d 63 (1979), the
Georgia Supreme Court moved in the direction of correcting this imbalance. The court clari-
fied its earlier statement that "the state is justified in considering the cumulative effect of
development when it considers land use plans." 242 Ga. at 336, 249 S.E.2d at 20. In this later
case, the court held that "cumulative effect of like construction should be only one factor in
the trial court's consideration . . . . [Tihe governing authority must introduce specific
evidence that the proposed land use does not meet the minimum standards of Section 8."
243 Ga. at 579-80, 255 S.E.2d at 66.

92. 242 Ga. at 334, 249 S.E.2d at 19.
93. Id. at 335, 249 S.E.2d at 19.
94. The Harlan test set forth strict legal requirements necessary to the finding of a taking.

See text accompanying note 23 supra.
95. Maple Leaf Investors, Inc., v. State Dept. of Ecology, 88 Wash.2d 726, , 565 P.2d

1162, 1164 (1977).
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particular instance.' "" In any litigation challenging the River Act, the
state's interest, as defined by the Act and the Corridor Study, will remain
constant. But the property owner's interest will vary in importance accord-
ing to the severity of the restrictions imposed on the land. The impact of
the plaintiff's proposed use will also be a varying factor in each case. 7

Conservationists will find the decision valuable because it suggests that
the goals of flood control, erosion control, and prevention of siltation and
flood damage are proper subjects of the police power in Georgia. The opin-
ion, however, does not give blanket approval to all such restrictions under
the aegis of the police power. The holding merely states that the River Act,
as applied to Pope's property, does not exceed the police power to become
a taking. Since Pope attacked the statute only as it applied to her land,
the holding left the door open for future courts to find a taking in situations
where the restrictions may have a more severe impact. That broader deci-
sion, however, will have to await a court more willing to deal with the
larger issues involved in the confrontation between the police power and
the rights of property owners.

DENNIS P. QUARLES

96. Turnpike Realty Co., v. Town of Dedham, 362 Mass. 221, -, 284 N.E.2d 891, 896
(1972), quoting Pittsfield v. Oleksak, 313 Mass. 553, 555, 47 N.E.2d 930, 932 (1943).

97. The variable influence of this factor is illustrated by the fact that Pope, in her subse-
quent appeal to the Georgia Supreme Court, won a reversal of the trial court's decision that
her proposed land use did not meet the minimum standards of section 8 of the River Act.
The state had failed to rebut her evidence that her proposed use would have no significant
effect on the river. 243 Ga. at 579-80, 255 S.E.2d at 66.
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