
Trial Practice and Procedure

By T. Bart Gary*

This survey represents only some of the several hundred cases decided
by the appellate courts in the area of trial practice and procedure. Those
selected for comment were deemed significant because they either resolve
new questions or illustrate the application of important principles of proce-
dure. An attempt has been made to follow the format established in the
past for this survey. Personal jurisdiction, venue, attachment and garnish-
ment are discussed first, followed by cases arranged in numerical order
under each section of the Civil Practice Act.

I. PERSONAL JURISDICTION

Following the United States Supreme Court's 1945 decision of
International Shoe Co. v. Washington, I the state courts have wrestled with
the question to what extent the due process clause of the fourteenth
amendment allows a state to assert in personam jurisdiction over a nonres-
ident defendant. The result is a seemingly limitless expansion of the scope
of in personam jurisdiction. From time to time the Supreme Court has
reminded the states that there are limits to the scope of their long arm
statutes even though the limitations are grounded in such elusive concepts
as reasonableness, fairness, and justice.2 In Kulko v. Superior Court,3 the
Supreme Court took another such opportunity to define the parameters of
a state's extraterritorial jurisdiction.

Kulko began as an action in California to increase child support pay-
ments from the father, a New York resident. The appellant, Kulko, and
the mother had been married years before in California while passing
through the state, but the couple had lived in New York for most of their
married lives. Upon their separation, the couple entered into a custody and
support agreement whereby the two children were to live with the appel-
lant in New York during the school year and with the mother during the
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3. 436 U.S. 84 (1978).



MERCER LAW REVIEW

remainder of the year. The appellant also agreed to pay three thousand
dollars per year to the mother as child support for the time they were in
their mother's custody. The mother then left New York and took up resi-
dence in California. Sometime later both children decided to spend more
time in California than specified in the agreement, and the appellant
assented to this modified arrangement. Within one month of the second
child's arrival in California, the mother commenced the action in Califor-
nia to increase child support payments. The appellant answered and con-
tested the court's personal jurisdiction over him. The California Supreme
Court held that the state's exercise of jurisdiction was reasonable because
the appellant had purposely availed himself of the benefits and protections
of the laws of California by sending or allowing his children to come live
with the mother.'

The Supreme Court in a 6-3 decision reversed the California court and
held that the exercise of jurisdiction by the trial court over the appellant
was unreasonable. The majority reiterated that the unilateral action of one
who claims some relationship with the nonresident defendant cannot alone
satisfy the constitutional necessity that the defendant have "minimum
contacts" with the forum; there must be some purposeful act of the nonres-
ident whereby he avails himself of the benefits and protections of the laws
of the forum state. The Court found the requisite contacts and purposeful
acts wholly lacking. The majority rejected the state court's conclusion that
the act of sending the children to California was the requisite "purposeful"
act. The Court reasoned that the appellant was motivated by concerns of
domestic harmony and by assenting to the childrens' demands to spend
more time in California, he had not purposefully availed himself of the
benefits and protections of California law. The Court was likewise unrecep-
tive to the argument that the appellant's personal and household expenses
were decreased while the children were in California and that as a result
he was benefited by his childrens' presence in California. The Court
pointed out that any benefits in the form of savings were attributable to
the fact that the children were absent from New York, not that they were
present in California.

The Court also indicated that in a noncommercial setting the Court
would more closely scrutinize the burdens placed on a nonresident by
forcing him to answer suit in a foreign state. The Court engaged in a
balancing of the inconveniences to the appellant against the interests of
California in the litigation. It concluded that. the expense and personal
burden for a person to defend a suit 3,000 miles away from home where he
merely acquiesced to his childrens' desire to move to California, out-
weighed the interest of the state in providing for the childrens' support.
The Court pointed out that California had adopted the Uniform Reciprocal

4. 19 Cal. 3d 514, 564 P.2d 353 (1977).
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Enforcement of Support Act of 19681 which permits a Californian to file
his or her petition against the nonresident and have the merits decided in
the nonresident's state without either party leaving home.

Soon after the decision in Kulko, the Fifth Circuit Court of Appeals,
interpreting Georgia's Long Arm Statute' held that it was unreasonable to
subject a California resident to jurisdiction in Georgia to answer claims of
breach of marital contract and fraudulent misrepresentation. In Swafford
v. Avakian7 plaintiff had met defendant in California before she moved
back to Georgia. Defendant, through love letters and telephone calls to
Georgia, induced plaintiff to return to California to marry him. She re-
lented and returned to California where the engagement was entered into;
however, the engagement was soon terminated and plaintiff returned to
Georgia. Thereupon, she filed a diversity of citizenship action in the dis-
trict court alleging breach of promise to marry and fraudulent misrepresen-
tation.

The court of appeals affirmed the dismissal of the complaint holding
that the phone calls and letters to Georgia were insufficient to constitute
"transacting business" in Georgia to support jurisdiction in Georgia on the
breach of contract claim. Furthermore, it held that to subject defendant
to jurisdiction in Georgia to answer the tort claim for fraudulent misrepre-
sentation would offend traditional notions of justice and fair play. The only
contacts with the state were the fact that plaintiff moved to Georgia and
that defendant sent letters and made phone calls to her. While the letters
and calls are considered a part of the tort of fraudulent misrepresentation,
defendant was never in Georgia, the engagement was entered into and
ended in California and the transaction was interpersonal, not commercial.
For all these reasons, the court concluded that defendant had no intent to
obtain any benefit from Georgia that would make it fair to subject him to
suit there.

Two lessons are to be drawn from Kulko and Swafford. The first, which
is often repeated, is that a nonresident's contacts with the forum state
must be real and purposeful, such that a reasonable person might expect
to be subjected to the forum's jurisdiction. Second, when a party attempts
to assert jurisdiction over a nonresident in a noncommercial setting, the
court should more carefully scrutinize the nature and extent of the nonresi-
dent's contacts with the forum to the extent of balancing the inconveni-
ences to the nonresident in answering suit in a foreign state against the
interests of the state in the subject matter of the litigation.'

5. CAL. CIV. PROC. CODE §§ 1650 to 1700 (1968).
6. GA. CODE ANN. § 24-113.1 (1971).
7. 581 F.2d 1224 (5th Cir. 1978).
8. Georgia courts have long recognized the distinction between commercial activity and

non commercial transactions between individuals and have generally required more extensive
contacts of the defendant with the forum in the latter situations than in the former. See
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Turning to developments in Georgia law, the 1970 crash of a Learjet at
Hartsfield International Airport continues to present questions of jurisdic-
tion under the Long Arm Statute.' Last year's survey discussed" Jet Amer-
ica, Inc. v. Gates Learjet Corp.," where the court of appeals held that the
manufacturer of the Learjet was subject to suit in Georgia under subsec-
tion (b) of the statute for committing a tortious act or omission within the
state. In Executive Jet Sales, Inc. v. Jet America, Inc.,"2 the court of ap-
peals likewise held that the Ohio based firm which had inspected and
maintained the aircraft was subject to suit in Georgia under the tortious
act or omission portion of the statute. The facts showed that defendant
Executive Jet Sales was a subsidiary of Executive Jet Aviation, a company
in the business of transporting business executives and which solicited
business from an Atlanta, Georgia, office. Most of Jet Sales' repair and
maintenance work was for its parent company; however, forty percent of
its work was for outside companies and ninety-seven percent of its outside
customers were nonresidents of Ohio. Two of its customers were Georgia
based. When defendant performed its last inspection on the plane before
the crash, it knew that the aircraft would return to the home base in
Atlanta. Finally, the court noted that a Learjet was suited only for inter-
state travel. The court concluded that "because of the character and extent
of the services appellant performed, the nature of the aircraft which it
maintained and the qualities and locations of its customers, it was reasona-
bly foreseeable that the appellant's negligence would have tortious conse-
quences in Georgia."'"

Significantly, the court emphasized the interstate flight capabilities of
the aircraft in sustaining jurisdiction of the Georgia court. It would be a
mistake, however, to conclude that the fact that the plane was suited only
for interstate travel itself would subject the nonresident to suit wherever
the plane might crash due to its negligence. The earlier case of
Shellenberger v. Tanner,' would dispel any such argument. In that case
the court held that a nonresident mechanic who had negligently repaired
and maintained an aircraft could not be sued in Georgia. The court rea-
soned that the plane arrived in Georgia through the unilateral activity of
plaintiff purchasing the aircraft in this state after the defendants had
repaired and maintained the craft at all times outside of Georgia. The
aircraft therefore arrived in Georgia fortuitously as far as the mechanics

Greenfield v. Portman, 136 Ga. App. 541, 221 S.E.2d 704 (1975); Carey v. Linares, 121 Ga.
App. 150, 173 S.E.2d 101 (1970).

9. GA. CODE ANN. § 24-113.1 (1971).
10. Ellington, Annual Survey of Georgia Law - Trial Practice and Procedure, 30 MERCER

L. REV. 239, 240 (1978).
11. 145 Ga. App. 258, 243 S.E.2d 584, rev'd, 242 Ga. 307, 248 S.E.2d 676 (1978).
12. 148 Ga. App. 475, 252 S.E.2d 54 (1978).
13. Id. at 477-78, 252 S.E.2d at 55.
14. 138 Ga. App. 399, 227 S.E.2d 266 (1976).
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were concerned, and they lacked the requisite contacts with Georgia. The
case of Executive Jet Sales is to be distinguished from Shellenberger v.
Tanner since defendants in the former case knew that the plane would
return to Georgia after they inspected it.

Another case, Timberland Equipment Ltd. v. Jones,5 illustrates the
practicality of showing that it is reasonable to subject a nonresident tort-
feasor to jurisdiction in Georgia. In that case a Canadian corporation sold
a defective safety hoist to a Pennsylvania construction company which
brought the hoist to Georgia where it malfunctioned and killed or injured
several persons. In concluding that it was reasonably foreseeable that the
hoist would reach Georgia so as to subject the manufacturer to jurisdiction
in Georgia, the court relied solely on the testimony of defendant's president
that when his company sold the hoist to the Pennsylvania construction
company, he knew that the company operated in every state of the Union.
Not often is a decision under the Long Arm Statute so easily reached. The
noteworthy point of the case is that the nonresident defendant was a for-
eign national corporation. This is apparently the first reported decision in
which the Long Arm Statute has been used to subject a foreign national
corporation to suit in Georgia.

The question of extraterritorial jurisdiction under the Long Arm Statute
is generally one of fact and not susceptible to many strict rules; however,
precedent does have value. In Berry v. Jeff Hunt Machinery Co., 6 the court
of appeals apparently disregarded some of its prior decisions. In this case
Jeff Hunt Machinery, a South Carolina company, obtained a default judg-
ment in South Carolina against Berry, a Georgia resident. When Jeff Hunt
Machinery sought to domesticate the judgment, Berry contended that the
judgment was void because the South Carolina court lacked personal juris-
diction over him. The court of appeals assumed that the law of South
Carolina was the same as Georgia's Long Arm Statute and proceeded to
decide whether there were sufficient contacts between Berry and the forum
to confer personal jurisdiction upon the South Carolina court. The facts
showed that "Berry traveled to South Carolina to discuss with Hunt the
lease of heavy equipment ..... ," Thereafter, negotiations were carried
on by telephone and mail. The leases were signed by Berry in Georgia and
two pieces of equipment were shipped to Georgia, but a third was picked
up in South Carolina by Berry. Finally, Berry returned one of the pieces
to South Carolina for repairs. On these facts, the court concluded that the
minimum contacts by Berry with South Carolina were lacking, emphasiz-
ing that no negotiations or contracts were entered into in South Carolina
and that telephone calls and letters to a forum from a nonresident do not
supply the requisite minimum contacts.

15. 146 Ga. App. 589, 246 S.E.2d 709 (1978).
16. 148 Ga. App. 35, 250 S.E.2d 813 (1978).
17. Id. at 36, 250 S.E.2d at 814.
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It seems clear that negotiations were commenced with Berry's trip to
South Carolina to "discuss" the rentals. This initial contact with the
forum was continued as Berry returned to South Carolina to accept deliv-
ery of the equipment and later to have one piece of equipment repaired.
The court's holding is arguably out of line with prior cases such as Delta
Equities, Inc. v. Larwin Mortgage Investors, 11 in which the court held that
two visits to Georgia by defendant's agents to negotiate a contract consti-
tuted the requisite minimum contacts. In Shea/Rustin, Inc. v. Home Fash-
ion Guild Ltd., ' 9 moreover, the court held a nonresident defendant subject
to suit in Georgia where defendant had sent an agent to Atlanta, Georgia,
for two days to supervise performance of a contract previously negotiated
and consummated in New York. Berry, involving one visit to negotiate a
contract and two subsequent visits, seems even a clearer case of sufficient
contacts with the forum for the court to conclude that Berry had trans-
acted business in South Carolina, and could properly be subject to suit
there.

II. VENUE

In two cases this year, the Georgia Supreme Court declared the applica-
tion of special venue statutes violative of general constitutional venue
provisions. In Quire v. Clayton County Department of Family and Chil-
dren Services,20 the court found that the application of the venue statute2'
of the Juvenile Court Code was in conflict with the constitutional require-
ment that all civil cases be tried in the county of residence of the defen-
dants.2 The statute in question provided that an action under the Juvenile
Code may be commenced in the county where the child resides or if the
action involves alleged delinquent or unruly conduct, the action may be
commenced where the conduct occurred. The case involved an action to
terminate parental rights brought by the Department of Family and Chil-
dren Services in Clayton County where the child was presently residing.
Defendant parents, however, were residents of Fulton County. The su-
preme court approved that portion of the statute that established venue
for quasi-criminal conduct where the offense occurred but held that an
action to terminate parental rights was civil in nature and must be brought
in the county where the defendant parents reside according to the general
constitutional provision.

The Act creating the Metropolitan Atlanta Rapid Transit Authority
(MARTA) provides that venue in any action by or against the Authority

18. 133 Ga. App. 382, 211 S.E.2d 9 (1974).
19. 135 Ga. App. 88, 217 S.E.2d 405 (1975).
20. 242 Ga. 85, 249 S.E.2d 538 (1978).
21. GA. CODE ANN. § 24A-1101 (1976).
22. GA. CONST. art. VI, § 14, 6, GA. CODE ANN. § 2-4306 (1977).
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lies in Fulton County."3 Glover v. Donaldson2A involved a wrongful death
action occasioned by the death of plaintiffs' decedent, a child, after he
alighted from a MARTA bus and was hit by a truck. Plaintiffs brought the
action against MARTA, its bus driver, and the truck driver in DeKalb
County, where the truck driver resided. MARTA, relying on the special
venue provision, had itself dismissed from the DeKalb County action on
the ground of improper venue. The supreme court reversed the trial court's
dismissal. It held that although the General Assembly may declare
MARTA or any other corporation to be a resident of one county for general
venue purposes, it cannot by statute abrogate the constitutional provision '5

permitting actions against joint tort-feasors in the county of residence of
either or any of the joint tort-feasors. Venue was therefore proper in De-
Kalb County. 6

III. GARNISHMENT AND ATTACHMENT

During the survey period the United States Court of Appeals for the
Fifth Circuit declared portions of Georgia's prejudgment attachment law2
unconstitutional. Although the procedure had withstood constitutional
attacks in the Georgia Supreme Court on two prior occasions, 2 the action
of the court of appeals was not unexpected.2 9 The case of Johnson v. Ameri-
can Credit Company of Georgia, 0 involved a civil rights suit against the
Chatham County Sheriff who had seized plaintiff's automobile pursuant
to a writ of possession obtained by the financers of the vehicle. Plaintiff
directly attacked the constitutionality of the procedures used in obtaining
the writ. The statute provides that a writ of attachment may issue when
one of six exigent circumstances are shown to exist." Before the writ may

23. Metropolitan Atlanta Rapid Transit Authority Act of 1965, 1965 Ga. Laws 2243, 2265.
24. 243 Ga. 479, 254 S.E.2d 857 (1979).
25. GA. CONST. art. VI, § 14, 4, GA. CODE ANN. § 2-4304 (1977).
26. In Carroll City/County Hospital Authority v. Cox Enterprise, 243 Ga. 760, 256 S.E.2d

443 (1979), the supreme court held that the single publication rule in libel, which permits
only one suit for a single defamatory publication, does not "have any bearing on venue." The
trial court and court of appeals, relying upon the rule, had held that proper venue for a libel
action against a corporate newspaper publisher lay only in the county where the defamation
was first exposed to public view. The supreme court disagreed and held that pursuant to GA.
CODE ANN. § 22-404(d) (1977) venue of a libel action against the corporate publisher was
proper "in any county in which the newspaper is circulated, provided the corporation has an
office and transacts business in that county." Id. at 761, 256 S.E.2d at 444.

27. GA. CODE ANN. §§ 8-101 to -119 (1973).
28. See Doran v. Home Mart Bldg. Centers Inc., 233 Ga. 705, 213 S.E.2d 825 (1975);

Kitson v. Hawke, 231 Ga. 157, 200 S.E.2d 703 (1973).
29. See Beaird and Ellington, Annual Survey of Georgia Law - Trial Practice and

Procedure, 27 MERCER L. REV. 235 (1975); Developments in Georgia Law Debtor-Creditor
Rights, 12 GA. L. REv. 814, 996-99 (1978).

30. 581 F.2d 526 (5th Cir. 1978).
31. GA. CODE ANN. § 8-101 (1973) provides:
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issue, the party seeking the writ, his agent or attorney, must make an
affidavit before a judge, magistrate, justice of the peace, or clerk of any
court of record, that one of the six exigent circumstances exists and that
the debt is due.3 2 Thereupon, it becomes the duty of the official before
whom the affidavit was made to issue the writ of attachment.3 Notice to
the defendant of the pendency of the attachment and proceedings may be
given to the defendant by personal service no later than ten days before
final judgment on the attachment,3 4 and the defendant may traverse the
facts set forth in the affidavit. 35

While the court of appeals recognized that prejudgment deprivations of
property without prior notice and hearing are not per se unconstitutional
providing that certain other procedural due process precautions are ob-
served by the court issuing the writ, 6 the court found one of thse safeguards
wholly lacking in Georgia's scheme. Relying on prior cases, notably
Mitchell v. W. T. Grant Co. 3 17 and North Georgia Finishing, Inc. v. Di
Chem, Inc.," the panel concluded that the prejudgment seizure must "be
authorized by a judge who has discretion to deny issuance of the appropri-
ate writ. ' 3 Since Georgia's law made it the duty of the judge to issue the
writ upon proper affidavit and bond, 0 the court construed the statute to
mean that the judge had no discretion to deny the writ. The court did not
address the plaintiff's other attacks on the prejudgment attachment
scheme, although there appear to be several other patent defects.'

Attachments may issue in the following cases:
1. When the debtor resides out of the State.
2. When the debtor is actually removing, or about to remove, without the limits
of the county.
3. When the debtor absconds.
4. When the debtor conceals himself.
5. When the debtor resists legal arrest.
6. When the debtor is causing his property to be removed beyond the limits of the
State.

32. GA. CODE ANN. § 8-109 (1973).
33. GA. CODE ANN. § 8-114 (1973).
34. GA. CODE ANN. § 8-602 (1973).
35. GA. CODE ANN. § 8-605 (1973).
36. Where a prejudgment deprivation of property proceeds without prior notice and hear-

ing to the debtor, the order for seizure of the property must issue upon an affidavit of facts,
not conclusions, by a person who has personal knowledge of facts warranting the seizure of
property. The order must come from a neutral, informed judicial officer with authority or
discretion to deny the order. And finally, the debtor must be afforded a prompt, post-seizure
hearing in which the plaintiff bears the burden of showing at least probable cause to believe
there is need for the deprivation. See North Georgia Finishing, Inc., v. Di Chem, Inc., 419
U.S. 601 (1975) (Powell, J., concurring).

37. 416 U.S. 600 (1974).
38. 419 U.S. 601 (1975).
39. 581 F.2d at 534 (footnote omitted).
40. See GA. CODE ANN. § 8-114 (1973).
41. Under the present law the writ of attachment need not be issued by a judge, but the
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In Antico v. Antico42 yet another constitutional attack was mustered
against Georgia's garnishment law. The suit involved a garnishment for
alimony payments pursuant to a decree of divorce by defendant's former
wife. Defendant argued that garnishment for alimony which contemplates
installment payments should be treated as prejudgment garnishment
rather than postjudgment garnishment. But on appeal, the Georgia Su-
preme Court stated that the issue was whether garnishment of wages to
satisfy alimony by use of Georgia's postjudgment procedures meets general
requirements of due process. The court declined to decide the issue based
upon a technical classification of the garnishment as either prejudgment
or postjudgment. The court concluded that defendant had been accorded
due process in that an affidavit of garnishment was approved by a judge,
and defendant received timely notice of the garnishment and a prompt
hearing on his traverse.

As the court noted, Georgia's postjudgment garnishment law was
amended in 1977 to incorporate due process requirements applicable to
prejudgment garnishments. 3 While the 1977 amendments were declared
constitutionally satisfactory in Easterwood v. Le Blanc," the court's deci-
sion in Antico appears to have answered a question posed by one commen-
tator after the adoption of the 1977 amendments but not addressed in
Easterwood. It was noted that the amendments did not establish a proce-
dure for the defendant to traverse the affidavit and obtain a prompt hear-
ing of the legality of the garnishment as required by due process. It was
assumed, though not certain, that section 46-401,'

4 a general provision for
traversing the garnishment and providing for a hearing, furnished the nec-
essary procedure for the postjudgment garnishment package.4 6 By specifi-
cally mentioning section 46-401 as part of the defendant's right to a prompt
post seizure hearing in a postjudgment garnishment, the Antico decision
has recognized this crucial link between the 1977 amendments and the pre-
existing section 46-401 providing for traverse and hearing. The postjudg-
ment garnishment package therefore appears complete at last. 7

clerk of any court of record may issue the writ. The law does not require affidavits of fact, as
opposed to conclusory statements, before the writ may issue. And finally, the law does not
provide a mechanism for a prompt post-seizure hearing. Under the present law the hearing
would be delayed thirty to forty-five days. See Beaird and Ellington, Annual Survey of
Georgia Law - Trial Practice and Procedure, 27 MERCER L. REV. 235, 239-40 (1975);
Development in Georgia Law Debtor-Creditor Rights, 12 GA. L. REV. 814, 996-99 (1978).

All of these defects forbode continual constitutional attacks on the attachment scheme.
Despite this, the General Assembly took no action during the 1979 session to remedy the
situation.

42. 241 Ga. 294, 244 S.E.2d 820 (1978).
43. GA. CODE ANN. § 46-102 (1979).
44. 240 Ga. 61, 239 S.E.2d 383 (1977).
45. GA. CODE ANN. § 46-401 (1979).
46. See Ellington, Annual Survey of Georgia Law - Trial Practice and Procedure, 29

MERCER L. REV. 265, 272 (1977).
47. As a part of the 1977 amendments, GA. CODE ANN. § 46-105(a)(4) (1979), provides that
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IV. SCOPE OF THE CPA

The applicability of the Civil Practice Act to statutory courts continues
to present difficulties for Georgia courts. The case of Critz Buick, Inc. v.
Aliotta, s offers a succinct statement of the "latest expression" rule pre-
viously adopted to cope with conflicts between CPA provisions 9 and proce-
dures established in the acts creating the special courts. In Critz Buick
plaintiff obtained a default judgment in an action for fraud in the Munici-
pal Court of Savannah and the court, sitting without a jury, established
plaintiff's damages and entered judgment. Defendant attacked the judg-
ment as void on the ground that since the action was ex delicto or sounding
in tort, a jury was required to establish the damages pursuant to CPA
section 55(a).50 A 1970 amendment to the Act creating the Municipal Court
of Savannah permits the court to determine all issues of fact in actions
where no issuable defense or jury demand has been filed .5

The court of appeals, relying on Sellers v. Home Furnishing Co.,5" con-
cluded that the 1970 amendment was the latest expression of the General
Assembly and would control in the event of conflict with the CPA. 53 The
court upheld the validity of the judgment. Judge Shulman wrote an
"addendum" to the opinion in which he concurred in the result but criti-
cized the latest expression rule as violative of the policy of uniformity of
rules embodied in the CPA. The result perpetrates the "myriad of proce-
dural rules embodied in local laws creating the various courts of limited
jurisdiction." 51 The judge sympathized with the practicing attorney who,
in preparing his or her case, "is put to the onerous task of researching the

the levy and attachment of the lien constitutes sufficient notice to a nonresident in a post-
judgment garnishment proceeding, unless the plaintiff has actual knowledge of the defen-
dant's address, in which case notice must be mailed to the defendant. In Kauffman v.
Kauffman, 145 Ga. App. 648, 244 S.E.2d 613 (1978), the court of appeals held that a nonresi-
dent defendant had received adequate notice of garnishment under the foregoing provision
where the plaintiff sent notice by certified mail to the defendant's Texas address. The fact
that the letter was returned marked "unclaimed" did not vitiate notice.

48. 145 Ga. App. 805, 245 S.E.2d 56 (1978).
49. GA. CODE ANN. §§ 81A-101 to -186 (1977).
50. GA. CODE ANN. § 81A-155(a) (1977).
51. 1970 Ga. Laws 2314.
52. 235 Ga. 831, 222 S.E.2d 34 (1976).
53. The Georgia Constitution provides:

The Court shall render judgment without the verdict of a jury in all civil cases,
except actions ex delicto, where no issuable defense is filed except as otherwise
provided in this Constitution, and subject to the right of trial by a jury on written
demand of either party.

GA. CONST. art. VI, § 4, 7, GA. CODE ANN. § 2-3307 (1977).
In light of this constitutional provision the special rule arguably should have been nullified.

The court did not address the applicability of this provision.
54. Critz Buick, Inc. v. Aliotta, 145 Ga. App. at 807, 245 S.E.2d at 58 (Shulman, J.,

concurring).
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Act originating the court and later legislative pronouncements in order to
insure compliance with its procedural rules."55

V. SERVICE OF PROCESS

The recalcitrant defendant who conceals himself to avoid service of pro-
cess presents conceptual difficulties for the courts as well as practical
difficulties for the process server.5 " In Melton v. Johnson,7 the supreme
court for the first time in recent history faced the question of how to perfect
service upon a concealed defendant. Defendant Melton, a resident of Geor-
gia, concealed himself somewhere within the state to avoid service of pro-
cess in a securities fraud suit. Plaintiff's attorney actually talked by tele-
phone with Melton and informed him of the lawsuit, but Melton declined
to accept service of process on the ground that he had no assets and was
judgment proof. The trial court thereupon granted plaintiff's motion for
service by publication and mail pursuant to CPA section 4(e). 51 Melton
failed to appear and a default judgment was entered against him. He then
moved to set aside the judgment for lack of personal jurisdiction but the
motion was denied.

The supreme court affirmed the trial court's refusal to set aside the
default judgment. The court emphasized the fact that Melton was physi-
cally present within the state and had actual knowledge of the suit. The
court implied that the case did not present a question of personal jurisdic-
tion in the sense of the state's physical power over defendant. The court
distinguished a line of cases59 which held service by publication on nonresi-
dent tortfeasors unconstitutional on the ground that those cases involved
nonresidents who had no knowledge of the suit. The real issue, according
to the court, was whether under the circumstances Melton received ade-
quate notice of the action consistent with due process. The court declined
to establish a broad principle that service by publication and mail upon a
concealed defendant is always fair, but it refused to listen to Melton's
claim that he had been unfairly treated. The court's decision was no doubt
based in part on the fact that Melton had actual knowledge of the suit and
had wilfully refused to accept service. In the past, actual knowledge of the

55. Id. For further criticism of the latest expression rule see Beaird and Ellington, Annual
Survey of Georgia Law - Trial Practice and Procedure, 28 MERCER L. REV. 257 (1976).

56. See, e.g., Hickey v. Merrit, 128 Ga. App. 764, 197 S.E.2d 833 (1973).
57. 242 Ga. 400, 249 S.E.2d 82 (1978).
58. GA. CODE ANN. § 81A-104(e)(1)(i) (1977), provides for service by publication and mail

on a defendant who "conceals himself to avoid the service of the summons" where the fact
appears by affidavit or verified complaint and the judge or clerk is satisfied that a claim exists
against the defendant.

59. Barnes v. Continental Ins. Co., 231 Ga. 246, 201 S.E.2d 150 (1973); Veal v. General
Accident and Assurance Corp., 128 Ga. App. 610, 197 S.E.2d 410 (1973); National Surety
Corp. v. Hernandez, 120 Ga. App., 307, 170 S.E.2d 318 (1969).
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pendency of the action without proper service was not enough to sustain
personal jurisdiction of defendant.60 Now the court implies that actual
knowledge of the suit may be a factor to consider in determining whether
a substitute method of service comports with due process.

In reaching its decision the court relied on CPA section 4(e) which au-
thorizes service by publication on a defendant who conceals himself to
avoid personal service and CPA section 4(i)"' which grants the court au-
thority to fashion methods of service in exigent cases. The case illustrates
the court's use of the service provisions of the CPA to extend its jurisdic-
tion contrary to the admonition of CPA section 8262 that nothing in the
CPA will be construed to extend the jurisdiction of the court. Furthermore,
CPA section 4(i) provides that the methods of service by publication "shall
apply in any action or proceeding in which service by publication now or
hereafter may be authorized by law .... *"63 If service of process is a
jurisdictional prerequisite" and no statute other than section 4(e) pre-
scribes service by publication on a concealed defendant, how, in light of
CPA sections 82 and 4(i), can CPA section 4(e) be used to "bootstrap"
service by publication and the consequent jurisdiction over defendant?
The court's opinion in Melton does shed some light on the question by
emphasizing that the General Assembly had enacted Section 4 providing
for service by publication and that it has long been held that the General
Assembly may enact laws providing service by publication consistent with
due process. Arguably, Melton is at least physical precedent for the propo-
sition that since CPA section 4(e) was enacted by the legislature, it consti-
tutes an affirmative grant of power from the General Assembly to the
courts to employ the methods of service prescribed in CPA section 4(e)
without further legislative action. Under this interpretation CPA sections
4(i) and 82 would be discounted.65

Under CPA section 4(d)(3)," in addition to personal service upon a
minor, the minor's parent or guardian must be served with a copy of the
summons and complaint. In Collins v. Collins,67 the court of appeals was
faced with the question of whether the dual service requirement could be
waived. The case began as a suit by the department of Human Resources

60. See Holloway v. Frey, 130 Ga. App. 224, 202 S.E.2d 845 (1973).
61. GA. CODE ANN. § 81A-104(i) (1977).
62. GA. CODE ANN. § 81A-182 (1977).
63. GA. CODE ANN. § 81A-104(i) (1977).
64. See Thompson v. Lagerquist, 232 Ga. 75, 205 S.E.2d 267 (1974).
65. Section 82 cannot be discounted altogether for it has been used to narrow the scope

of procedures under the CPA. For example, in Register v. Stone's Ind. Oil Distr., Inc., 227
Ga. 123, 179 S.E.2d 68 (1971), the court held that Section 82 precluded a construction of the
interpleader provision (GA. CODE ANN. § 81A-114 (1977)) that would allow a third-party
defendant to be sued in a county other than his or her county of residence in contravention
of venue provisions.

66. GA. CODE ANN. § 81A-104(d)(3) (1977).
67. 148 Ga. App. 103, 250 S.E.2d 870 (1978).
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against a minor mother to recover benefits paid to the minor's child. The
minor simultaneously acknowledged service and consented to a judgment
against her. No attempt was made to serve a parent or guardian. After she
reached majority and fell behind in the payments, the district attorney
brought a contempt action to enforce the judgment. She defended on the
ground that the judgment was void as the department had failed to perfect
service under CPA section 4(d)(3). On appeal, the Department defended
the judgment on alternative theories that the minor had waived the multi-
ple service requirement and that the consent judgment was a contract that
the minor had ratified upon reaching majority by her failure to disavow
it. The court of appeals held that the dual service requirements could not
be waived. "[T]o permit such a waiver would be utterly inconsistent with
the obvious intent of the statute to protect minors.""8 The court also re-
jected the argument that the judgment was equivalent to a contract that
had been ratified on the ground that the judgment was void ab initio
through ineffective service of process."9

It is well settled that if a complaint is filed within the statute of limita-
tions, plaintiff has a reasonable time after the statute runs to perfect
service of process, and service, when perfected, will relate to the time of
filing if plaintiff acted diligently. 70 Bible v. Hughes7' illustrates a situation
in which plaintiff was not diligent. In Bible one defendant was not served
until 56 days after filing and the other not until 215 days after filing;
however, the statute of limitations on the action ran seven days after the
complaint was filed. The court of appeals first noted that plaintiff bears
the burden of showing diligence. It found that the reason for the delay in
service was the incorrect address of defendants' residency initially fur-
nished by plaintiff. Since plaintiff failed to explain the oversights and
errors, the court concluded that the delay in service was attributable to the
plaintiff's negligence and affirmed dismissal of both complaints.

68. Id. at 104, 250 S.E.2d at 872,
69. The court did suggest that a minor may waive defects in service if he or she appears

and pleads in a case after reaching majority and does not object to the manner of service. In
Collins, however, the minor acknowledged service and consented to judgment all before
reaching majority.

Section 4(d)(3) does make an exception to the dual service requirement for a minor who is
married. In Harvey v. Harvey, 147 Ga. App. 154, 248 S.E.2d 214 (1978), the minor had been
married but was single at the time of service of a third-party complaint. The court held that
section 4(d)(3) was to be strictly construed and that the minor's parent or guardian had to
be served even though she had been married before and even though her father was already
a party to the litigation.

70. See Developments in Georgia Law - The Civil Practice Act, 11 GA. L. REV. 546, 547
(1977).

71. 146 Ga. App. 769, 247 S.E.2d 584 (1978).
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VI. PLEADINGS

Last year's survey" discussed the court of appeals' decision in McLendon
Electric Co. v. McDonough Construction Co.," in which the court decided
that a defendant's failure to deny "specifically and with particularity"
plaintiff's assertion that all conditions precedent have been performed or
excused, results in an admission that all conditions have been satisfied.
The result, the court said, was demanded by CPA section 9(c) which pro-
vides that "[iln pleading the performance or occurrence of conditions
precedent, it is sufficient to aver generally that all conditions precedent
have been performed or have occurred. A denial of performance or occurr-
ence shall be made specifically and with particularity."74 The case involved
a suit by a subcontractor against the prime contractor on a hospital con-
struction job for final payments. The contract provided that a condition
precedent to final payment was written acceptance of the work by the
architect and owner. The subcontractor alleged generally that all condi-
tions precedent had occurred; however, it was assumed for purpose of
argument that neither the architect nor owner had signed a written accept-
ance. The prime contractor made a general denial of the allegation. At
trial, the general contractor moved to dismiss the complaint on the ground
that the subcontractor had failed to prove compliance with a condition
precedent. The trial court denied the motion in part on the ground that
the prime contractor's failure to specifically deny compliance with a condi-
tion precedent was an admission that all conditions had in fact been satis-
fied. The court of appeals affirmed.

The supreme court, however, reversed the court of appeals during this
survey period in a 5-2 decision. 5 The issue was "[w]hat is the consequence
of a general denial of general allegations as to conditions precedent?"" The
majority first looked to the goals and purposes of the CPA to facilitate
determination of the truth and to do substantial justice. Treating a general
denial as an admission is contrary to both principles. The court also noted
that CPA section 9(c) is not self-enforcing and nothing in the provision
required the result reached by the court of appeals and the federal cases77

on which it relied. Drawing on cases" decided under CPA section 9(b), 7'

72. Ellington, Annual Survey of Georgia Law - Trial Practice and Procedure, 30 MERCER
L. REV. 239, 247-49 (1978).

73. 145 Ga. App. 137, 243 S.E.2d 537 (1978).
74. GA. CODE ANN. § 81A-109(c) (1977).
75. McDonough Constr. Co. v. McLendon Elec. Co., 242 Ga. 510, 250 S.E.2d 424 (1978).
76. Id. at 511, 250 S.E.2d at 427.
77. Ginsburg v. Insurance Co. of North America, 427 F.2d 1318 (6th Cir. 1970); Lumber-

mans Mut. Ins. Co. v. Bowman, 313 F.2d 381 (10th Cir. 1963); Midland Engr. Co. v. John
A. Hall Constr. Co., 398 F. Supp. 981 (N.D. Ind. 1975). The majority correctly noted that
none of the cases expressed any rationale for the rule.

78. Cochran v. McCollum, 233 Ga. 104, 210 S.E.2d 13 (1974); Tacker v. Chung Studio of
Karate, Inc., 142 Ga. App. 818, 237 S.E.2d 223 (1977).

79. GA. CODE ANN. § 81A-109(b) (1977).
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which requires allegations of fraud to be stated with particularity, the
majority held that a motion for more definite statement, CPA section
12(e)80 or a motion to strike, CPA section 12(f),11 are the appropriate meth-
ods to challenge defendant's general denial of satisfaction of conditions
precedent. The failure to deny specifically and with particularity will no
longer result in an admission of satisfaction. The result is fair, according
to the court, since a failure by plaintiff to plead compliance with a condi-
tion precedent will not under Georgia law defeat the claim so long as
plaintiff carries his or her burden of proof on the issue at trial.

The majority opinion was jointly authored by Justices Hill and Hall.
Justice Hall bolstered the decision by suggesting that since the prime
contractor introduced evidence at trial showing noncompliance with the
condition precedent without objection, the substance of the pleadings was
subsumed into the evidence presented and the issue actually tried as per-
mitted by CPA section 15(b). 2 Section 15(b) provides that "[w]hen issues
not raised by the pleadings are tried by express or implied consent of the
parties, they shall be treated in all respects as if they had been raised in
the pleadings." The provision operates as an exception to the rule that
matters not pleaded are waived; therefore, the failure of a condition pre-
cedent was properly in issue.

As the majority notes, no satisfactory rationale for the rule that a general
denial of performance of condition precedent operates as an admission of
compliance has been formulated. The commentators on federal procedure
state only that the general denial will preclude the question of satisfaction
of a condition precedent from becoming an issue. 84 This result is to be
distinguished from treating the general denial as an admission. The dis-
senting opinion points out what is probably the only rationale for the
exceptionally harsh rule-to narrow the issues and to bring to light or
isolate facts that would bar a claim as soon as possible in the course of
litigation." But a motion to strike or for more definite statement would
serve the same purpose.

Under CPA section 10(a),'8 it is not a fatal defect that a complaint is
brought by or against a party in his or her incorrect name so long as the
name imports a legal entity. The pleadings may be amended to state the

80. GA. CODE ANN. § 81A-112(e) (1977).
81. GA. CODE ANN. § 81A-112(f) (1977).
82. GA. CODE ANN. § 81A-115(b) (1977).
83. Id.
84. 5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE, § 1304 (1969); 2A

MOORE'S FEDERAL PRACTICE 9.04 (2d ed. 1979).
85. 145 Ga. App. 137, 243 S.E.2d 537 (1978).
86. GA. CODE ANN. § 81A-110(a) (1971), provides in part: A party whose name is not

known may be designated by any name, and when his true name is discovered, the pleading
may be amended accordingly.
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complete or correct name of the party. 7 The rule is illustrated in Donald
v. Luckie Strike Loans, Inc.," in which plaintiff, Luckie Strike Loans, Inc.,
foreclosed on a note and deed to secure debt executed in its name by
defendant. The foreclosure sale was confirmed and two years later defen-
dant Donald moved to set the confirmation aside on the ground that
Luckie Strike Loans, Inc., was not an existent legal entity capable of suing.
It appeared that after the note and security deed were executed Luckie
Strike Loans, Inc., was merged into Dixie Finance Corporation of Atlanta.
The court of appeals held that defendant's failure to object to the misno-
mer prior to judgment constituted a waiver of the defect. The court sum-
marized:

A plaintiff may sue in a ficitious or trade name. Such a suit may be
amended before judgment where the name in which suit is brought im-
ports the name of a legal entity and does not import the name of some
other existent legal entity which is not in fact the true plaintiff. If.no
objection is made and no amendment filed, it is too late after final judg-
ment to raise the issue.8

If plaintiffs name does not import some person, firm, or corporation, the
suit is a nullity and cannot be aided by amendment and is subject to
dismissal."

Under Fed. R. Civ. P. 12(a), defendant has twenty days from service of
the summons and complaint in which to file an answer; however, if any
motion under Rule 12 has been filed within the twenty day period, the time
to answer is tolled until ten days following the disposition of the motion.
CPA section 12(a) 1 contains no such tolling provision, and the generally
accepted assumption was that only an answer would toll the thirty day
period in which to answer in order to avoid a default.92 The case of Bigley
v. Lawrence,"' casts doubt on the validity of this assumption. In October,
1976, the Lawrences sought to enjoin defendants, Bigley and others, from
foreclosing on certain realty. The trial court issued a temporary restraining
order and a show cause order to defendants; however, nothing in the record
indicated proper service upon defendants. Defendants never answered, but
in October, 1977, one year after the complaint was filed, defendants filed
a motion for summary judgment supported with affidavits. Three months
later and no answer having been filed, the trial court entered a default
judgment against defendants. On appeal from the trial court's refusal to

87. See Russell v. O'Donnell, 132 Ga. App. 294, 208 S.E.2d 107 (1974).
88. 148 Ga. App. 318, 251 S.E.2d 168 (1978).
89. Id. at 320, 251 S.E.2d at 169-70.
90. See Russell v. O'Donnell, 132 Ga. App. 294, 208 S.E.2d 107 (1974).
91. GA. CODE ANN. § 81A-112(a) (1977).
92. See Developments in Georgia Law The Civil Practice Act, 11 GA. L. REv. 546, 575

(1977).
93. 149 Ga. App. 249, 253 S.E.2d 870 (1978).
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open the default, the court of appeals reversed. It held that the absence of
proof of service gave rise to the presumption that defendants were not
served and there was no pending action. The court noted, however, that
defendants, by moving for summary judgment, had made a general ap-
pearance and had thereby waived service of process. The appearance and
waiver commenced the thirty day period in which to answer just as would
formal service of process. The court then concluded:

In the present case, appellants were never served and their motion for
summary judgment was filed within the time for filing defensive pleadings
although they never did file an answer to the complaint. Therefore, it was
error for the trial court to enter a default judgment while a motion was
pending before the court which was filed within the time to plead."

One persuasive interpretation of the decision is that a motion filed within
the time to answer will toll the thirty day period to answer notwithstanding
the absence of any provision in CPA section 12(a) similar to that in Federal
Rule 12(a). Furthermore, a motion for summary judgment may toll the
time to answer although Federal Rule 12(a) provides that only a motion
under that rule will suspend the time. While the result is just, it would
appear to be contrary to the terse language of CPA section 12(a). The same
result might have been reached had the court treated the motion for sum-
mary judgment as an answer.

VII. PARTIES

The cases of this survey period are characterized by the liberality in
which misjoinder of parties may be cured at the latter stages of litigation.
For instance, in Star Jewelers, Inc. v. Durham,95 the estranged wife of the
deceased brought a wrongful death action as guardian and next friend of
the deceased's surviving child. The case proceeded to trial and the jury
returned a verdict for plaintiff and found that plaintiff was in fact the
decedent's wife at the time of his death. Since the wrongful death statute
vests the right to bring the action in the surviving spouse, not in the child,96

plaintiff amended the complaint after verdict to change her capacity from
guardian and next friend of the child to widow of the decedent. The court
of appeals approved the amendment and held that it related back to the
date the suit was filed. It noted that the amendment did not change a
party, but merely the capacity of a party. Since defendant had contended
from the outset that plaintiff, as the decedent's widow, was the proper
party to bring the action, it was not harmed by the fact that the jury agreed
with its contention.9 7

94. Id. at 250, 253 S.E.2d at 872.
95. 147 Ga. App. 68, 248 S.E.2d 51 (1978).
96. GA. CODE ANN. § 105-1302 (Supp. 1979).
97. The case of Lambert v. Allen, 146 Ga. App. 617, 247 S.E.2d 200 (1978), points out
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In Star Jewelers, plaintiff was allowed to change her capacity after ver-
dict, but could an entirely new party be added at that time or even later?
The case of Guhl v. Tuggle,"' answered this question with a qualified "yes."
The Tuggles sued individual members of the DeKalb County Board of
Commissioners to declare residential zoning of their property unconstitu-
tional. The trial court ruled in favor of plaintiffs and remanded the case
to the board for a new decision. No action was taken and the trial court
finally declared the property free of all zoning. On appeal, the commission-
ers argued that plaintiffs had failed to name the county as a party defen-
dant as required by the Georgia Constitution." The supreme court noted
that failure to join an indispensible party is no longer grounds for dis-
missal, rather under CPA section 19(b)100 the court must inquire into
whether in equity and good conscience the action should proceed among
the parties before it or should be dismissed. This inquiry, if not made in
the trial court, may be made on appeal. Since the commissioners and
zoning officials were parties all along and put forth a "vigorous defense,"
the county was not harmed or prejudiced by the Tuggles' failure to name
it as a party. There was no reason to dismiss the action. Instead, the court
held that the county could be added as a party on appeal by the authority
of CPA section 21 which provides that "[plarties may be dropped or
added by order of the court on motion of any party or of its own initiative
at any stage of the action and on such terms as are just."''

Tuggle illustrates the problem that results when it is determined for the
first time on appeal that there has been a failure to join an indispensible
party. The court stated that it must determine whether the action should
proceed against the parties before the court, or should be dismissed. 0

Once there has been a decision rendered in the trial court, considerations
of fairness dictate that the appellate court scrutinize any alleged misjoin-
der to determine whether the absent party is really prejudiced by the non-
joinder. Even if prejudice is shown, the action should not be dismissed
unless the decree cannot be .modified to protect all parties. 0 3 Here, as the

how the problem in Star Jewelers might have been avoided. Where there is a question as to
who possesses the right of action under the Wrongful Death Statute, the defendant or the
defendant's insurer may bring a declaratory judgment action to determine who is the proper
plaintiff and the wrongful death action should be stayed or enjoined pending this determina-
tion.

98. 242 Ga. 412, 249 S.E.2d 219 (1978).
99. GA. CONST. art. IX, § 1, 1, GA. CODE ANN. § 2-5801 (1977).
100. GA. CODE ANN. § 81A-119(b) (1977).
101. GA. CODE ANN. § 81A-121 (1977).
102. The objection to a failure to join an indispensible party is not waived if not raised

before or during the trial as suggested by § 12(h)(2) (GA. CODE ANN. § 81A-112(h)(2) (1977)).
It may be raised on appeal for the first time by the court sua sponte. 3A MOORE's FEDERAL

PRACTICE 19.05121 (2d. ed. 1978).
103. See 7 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE, § 1609 (1972).
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court noted, there was no prejudice in not naming the county as a defen-
dant since those who would have represented its interests were already
parties themselves.

CPA section 24(a) allows a person "to intervene in an action . . when
the applicant claims an interest relating to the property or transaction
which is the subject matter of the action and he is so situated that the
disposition of the action may as a practical matter impair or impede his
ability to protect that interest.' ' 4 In the case of Braddy v. Dessau Realty
and Insurance Co., 05 the court of appeals was faced with an attempt by
the tenant's estranged wife, Mrs. Braddy, to intervene in a dispossessory
proceeding. The lease had been signed by the husband, but not by the wife,
as tenant and stated that the premises were for a residence for himself, his
wife and son. The couple separated, and the husband moved out leaving
the wife in possession. The rent fell behind, and the landlord brought a
dispossessory proceeding for unpaid rent and for a writ of possession. De-
fendant husband failed to answer, but the wife sought to intervene as of
right in the proceeding. The trial court denied the motion and issued the
writ of possession.

On appeal, the wife contended that she claimed an interest relating to
the property by virtue of her possession of the premises and as an intended
beneficiary of the lease argreement. The court rejected these arguments on
the grounds that the husband was the sole tenant and the landlord had
never consented to the wife remaining as tenant. The court concluded that
the would-be intervenor had no interest in the rental property and that the
trial court had not abused its discretion in denying the motion to intervene.

It is evident that the court of appeals drew on traditional property con-
cepts in deciding that the wife could not intervene. It failed, however, to
consider the likely result of disallowing the intervention: that the woman
would be removed from the premises without an opportunity to appear and
be heard in the proceeding. Federal courts have taken a more permissive
view of the property interest requirement; it would seem to be enough that
a judgment in the proceeding would have a binding effect on the would-
be intervenor.0 1 The decision would also appear to subvert the policies of
the dispossessory procedure to assure a peaceable removal of the recalci-
trant tenant made under color of law.0 7 Where a person commences lawful
possession of the premises, as Mrs. Braddy did, she should be accorded the
same rights to notice and a hearing before the writ of possession issues, as
is a tenant who falls behind in the rent. Otherwise, in the common situa-
tion, in which the spouse who signed the lease leaves the premises, the

104. GA. CODE ANN. § 81A-124(a) (1977).
105. 148 Ga. App. 589, 252 S.E.2d 10 (1978).
106. See 7A C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE, § 1908 (1972).
107. GA. CODE ANN. §§ 61-301-303 (1979).
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landlord may be tempted to reclaim the property without participation of
the court or law officers since the "tenant" is not residing there. 0

VIII. DIScovERY

A. Protective Orders:

Seldom will an appellate court interfere with a trial court's discretion
in discovery matters. In Karp v. Friedman, Alpren & Green, 0 1 however, the
court of appeals set aside a protective order as unnecessarily restrictive of
the parties' right to engage in discovery. Plaintiff, a New York partnership,
brought suit to recover unpaid accounting services. Defendant gave notice
to plaintiff that he would take the deposition of two of its New York
employees at defendant's attorney's office in Georgia. Plaintiff moved for
a protective order pursuant to CPA section 26(c)." 0 To require the employ-
ees to come to Georgia, plaintiff argued, would entail great expense and
unduly burden it and its employees. The trial court issued an order stating
that defendant could question the witnesses only by written interrogato-
ries; by deposition in Georgia, the expense of travel and lodging to be borne
by defendant; or by deposition in New York with defendant to bear all
expenses, including those of plaintiff's attorneys. Finally, the order stated
that defendant had thirty days in which to pursue one of these alternatives.
Not until sixty-one days later did defendant serve written interrogatories
and requests to produce documents. The trial court thereupon found that
defendant had wilfully disobeyed the protective order by initiating discov-
ery after the thirty days prescribed by the order had expired and, as a
sanction, entered a default judgment against defendant.

On appeal the court approved the methods of discovery set forth in the
protective order, but nevertheless found the order too restrictive both in
the methods of discovery and in the time limits. The court noted that the
protective order excluded other methods of discovery, such as requests for

108. Under § 25(a) (GA. CODE ANN. § 81A-125(a) (1977)), the representative of a deceased

party may be substituted for the deceased within 180 days after the death is suggested upon

the record. Unless a motion for substitution of parties is made within that period the action

stands dismissed as to the deceased party. In Anderson v. Southeastern Capital Corp., 243

Ga. 498, 255 S.E.2d 12 (1979), the supreme court held that a death is not suggested upon the

record until all parties are served with the statement of the fact of death including personal

service pursuant to § 4 (GA. CODE ANN. § 81A-104 (1977)) upon the deceased party's represent-

ative who is sought to be made a party. Furthermore, in Anderson the suggestion was made

by the movant who desired to substitute the representative as a party. Despite the fact that

the procedure for suggestion of death is for the protection of the deceased's representative by

placing a time limit during which the representative is subject to substitution, the court found

that it was proper, although gratuitous, for the movant to undertake to suggest the death

upon the record.
109. 148 Ga. App. 204, 250 S.E.2d 819 (1978).
110. GA. CODE ANN. § 81A-126(c) (1977).
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admission and depositions on written questions, which were no more bur-
densome than the methods set forth in the order. Furthermore, the thirty
day limit on all discovery was unreasonable since there had been no show-
ing of need for expedited discovery. The court summarized: "Protective
orders should not be entered when the effect is to frustrate and prevent
legitimate discovery.""' Therefore, protective orders should be drafted to
prevent or relieve an unjust or burdensome situation, but at the same time
to preserve to the greatest extent possible the broad discovery under the
CPA. Absent a showing of need, time limits should not be imposed on
permissible discovery.

B. Production of Documents:

In the only legislative development in the area of trial practice and
procedure this year, the General Assembly amended CPA section 34(c)."2
As formerly written, the provision allowed a party to request production
of documents or to request entry on to the property of a non-party. There
was no requirement that the requesting party notify other parties and it
was incumbent upon the person served with a request to obtain a protec-
tive order to forestall the request. The amended version"' still permits
discovery of a non-party but requires the requesting party to serve all other
parties with copies of the request. The non-party or any other party may
object to the request whereupon the burden is upon the requesting party
to obtain an order compelling discovery for good cause shown.

C. Physical and Mental Examinations:

Perhaps one of the most controversial provisions of the CPA is section
35(a)" under which the trial court may order a party to submit to a
physical or mental examination whenever the party's physical or mental
condition is "in controversy" and when "good cause" is shown for the
examination. Few cases have discussed the meaning of the requirements
"in controversy" and "good cause," but the facts in Sneider v. Crider' 5

offered the court of appeals and the supreme court an opportunity to flesh
out those requirements. The basic controversy in Sneider was the negli-
gence of the defendant in connection with the automobile accident which
killed plaintiffs daughter. During discovery defendant claimed that as a
result of "traumatic amnesia" he could not recall any details of the acci-
dent. Plaintiff moved, pursuant to section 35(a), for an order requiring
defendant to submit to a physical and mental examination. The trial court

111. 148 Ga. App. at 207, 250 S.E.2d at 821.
112. GA. CODE ANN. § 81A-134(c) (1977).
113. GA. CODE ANN. § 81A-134(c) (Supp. 1979).
114. GA. CODE ANN. § 81A-135(a) (1977).
115. 148 Ga. App. 385, 251 S.E.2d 315 (1978), rev'd 243 Ga. 642, 256 S.E.2d 335 (1979).
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denied the motion but allowed defendant's physican to testify at trial to
the fact that defendant did suffer from a condition that impaired his mem-
ory. The court of appeals held that the trial court had abused its discretion
in denying the examination. The court stated that it is not necessary that
the party's physical or mental condition be the "main issue" in the case
but only that it be in controversy. It is clear that the court's decision was
based upon considerations of fairness since defendant was allowed to intro-
duce evidence of his mental condition at trial.

On certiorari the supreme court reversed in Crider v. Sneider. "' Relying
on the seminal United States Supreme Court case of Schlagenhauf v.
Holder,"' the court noted that the "good cause" and "in controversy"
requirements are more than formalities and impose real restraints on the
trial court's normally broad discretion in discovery matters. The require-
ments contemplate that a party's physical or mental condition must be
more than merely "relevant" to some issue in the case. In order for a
party's mental and physical condition to be "in controversy" and in order
for "good cause" to exist for an examination, it should normally appear
that the party has affirmatively put into issue his or her physical or mental
condition either as the basis for claim for affirmative relief, such as in a
personal injury case, or as a defense to a claim, such as insanity in a divorce
case. Turning to the facts, the court held that defendant had not asserted
his mental or physical condition as a defense to plaintiff's claim in the
sense that proof of traumatic amnesia would bar recovery by plaintiff. The
court concluded that the trial court had not abused its discretion in deny-
ing the motion for an examination.

The supreme court's decision illustrates the better view since CPA sec-
tion 35 does represent a careful balancing of one party's interest in discov-
ery of useful information against the interest of the other to be free from
involuntary physical intrusions on the body and mind."' While some
courts in extraordinary situations have permitted examinations which
would fall outside of the rule in Crider"' most courts have followed a strict
reading of the "in controversy" requirement. 120 The provision, like most
discovery, does not lend itself to many hard and fast rules. It should be
remembered that while the "in controversy" and "good cause" provisions

116. 243 Ga. 642, 256 SE.2d 335 (1979).
117. 379 U.S. 104 (1964).
118. C. WRIGHT, LAW OF FEDERAL COURTS, § 88 (3d. ed. 1976).
119. See, e.g., Bodnar v. Bodnar, 441 F.2d 1103 (5th Cir. 1971). In Bodnar it was held that

a court may order a mental examination of a plaintiff to determine whether she was compe-
tent to be a party to the litigation.

120. See. e.g., Raymond v. Raymond, 105 R.I. 380, 252 A.2d 345, (1969). The Raymond
case involved an interpretation of a discovery provision substantially the same as § 35(a).
There the court stated that the "in controversy" requirement contemplates that the determi-
nation of the merits of an issue in the case may turn on or be directly effected by the mental
or physical condition of a party.
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circumscribe the trial court's normally broad discretion in discovery mat-
ters, they do not dispose of the court's discretion altogether. The court
must exercise its discretion with more deliberation, keeping in mind the
importance of the competing interests of free discovery of the truth versus
the sanctity of the person.

D. Sanctions:

The case of Mayer v. Interstate Fire Insurance Co., "I offers the definitive
statement by the supreme court regarding the procedure for obtaining
sanctions for failure to make discovery. In Mayer, the corporate defendant
answered interrogatories through an individual who was not at that time
an agent authorized to answer interrogatories. Plaintiff moved to strike the
answers and asked that the trial court impose any "sanctions as provided
by law." The trial court sustained the motion and entered a default judg-
ment as sanction. The court of appeals rejected defendant's argument
"that the issuance of an order compelling discovery and the disobedience
of that order were conditions precedent to the imposition of sanctions.""'
Nevertheless, the court reversed the trial court on the ground that an
unparticularized or non-specific request for sanctions was insufficient to
warrant the imposition of a default judgment.

On certiorari the supreme court affirmed the court of appeals but for
different reasons. The supreme court first disagreed with the court of ap-
peals and held "that a nonspecific request for sanctions to punish failure
to respond to interrogatories is permissible under Ga. Code Ann. § 81A-
137(d)."''1 3 The court, however, held that sanctions were not authorized
since defendant had not violated an order compelling discovery. The Civil
Practice Act contemplates a two tiered scheme before sanctions may be
imposed. The parties will normally request discovery without intervention
of the court. When there has been an incomplete or otherwise unsatisfac-
tory response or objection to a request for discovery, the party who is
dissatisfied with the response or objection must move the court pursuant
to CPA section 37(a)' 2 for an order compelling the other party to fully
comply with the request for discovery. If the court issues the order and the
opposing party should fail to comply with the order, the court may then
impose sanctions as provided in CPA section 37(b). 2 5 The major exception
to this two tiered process occurs when the party totally and completely fails

121. 243 Ga. 436, 254 S.E.2d 825 (1979).
122. Interstate Fire Ins. Co. v. Mayer, 147 Ga. App. 751, 752, 250 S.E.2d 158, 159 (1978).
123. 243 Ga. at 437, 254 S.E.2d at 827.
124. GA. CODE ANN. § 81A-137(a) (1977).
125. GA. CODE ANN. § 81A-137(b) (1977). Of course where the discovery procedure itself

requires a court order such as under § 35(a) (GA. CODE ANN. § 81A-135(a) (1977)), the failure
to obey the order may be punished immediately. See C. WRIGHT, LAW OF FEDERAL COURTS §

90 (3d. ed, 1976).
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to respond to the initial request for discovery. In that case, the court may
impose immediate sanctions pursuant to CPA section 37(d)'16 without a
prior order.' The court further noted that an evasive or incomplete answer
is not such a failure to answer so as to authorize immediate sanctions under
CPA section 37(d). Accordingly, the court held that the trial court had
prematurely imposed sanctions on defendant.

IX. TRIALS

A. Notice of Trial:

Prior to the adoption of the CPA, a party or his attorney was bound to
take notice of the time and place of trial; however, if a trial calendar was
published and the case did not appear, one could rely on the fact that his
or her case would not be called.'1s Under CPA section 40(c)'29 the courts
are bound to give the parties "notice" of the placement of their case on
the trial calendar, but the provision fails to describe or define what kind
of notice is required. In Spyropoulos v. John Linard Estate, 30 the time and
place of a hearing was placed on the court's calendar and published in the
court's official newspaper. Spyropoulos, a New York resident, failed to
appear at the hearing and the court dismissed the case for failure to prose-
cute. On appeal, he claimed that he never received the notice and that the
notice was in any event inadequate. The court of appeals held that "[t]he
proper publication of the trial calendar in the official organ of the county
afforded Spyropulos sufficient notice" under CPA section 40(c).'1' The
supreme court affirmed the court of appeals' holding that publication of
the trial calendar was sufficient notice, but also held that the trial court
has discretion whether to dismiss a case for want of prosecution.' 32 The trial
court was in error in holding that it had no discretion to set aside the
dismissal and the supreme court remanded the case to the trial court to
determine whether the dismissal should be set aside.

B. Dismissals:

One of the hallmarks of the Civil Practice Act is the liberality with which

126. GA. CODE ANN. § 81A-137(d) (1977).

127. The sanctions available in the event of a total failure to respond to discovery are more
limited than in the case where an order to compel has been disobeyed. As pointed out in the
case of Kruger v. Kruger, 146 Ga. App. 461, 246 S.E.2d 469 (1978), contempt of court is not
an appropriate sanction for a total failure to respond since there is no court order of which to
be in disobedience.

128. See GA. CODE ANN. § 24-3343 (1976).
129. GA. CODE ANN. § 81A-140(c) (1977).

130. 243 Ga. 518, 255 S.E.2d 40 (1979).
131. GA. CODE ANN. § 81-A 140(c) (1977).
132. Spyropoulas v. John Linard Estate, 243 Ga. 518, 255 S.E.2d 40 (1979).
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it permits voluntary dismissals. CPA section 41(a)133 allows a plaintiff to
dismiss the complaint "any time before verdict" without the court's per-
mission. Until 1977, this provision was interpreted to allow a plaintiff to
dismiss after having knowledge of an adverse decision but before formal
entry of judgment. In Jones v. Burton,'34 the supreme court held that the
right to dismiss voluntarily is cut off after oral announcement of a decision
that will terminate a civil action. Several cases during this survey period
illustrate the application of these rules. For instance, a plaintiff may dis-
miss after defendant has moved for summary judgment, or after filing a
motion to dismiss. 35 In Carter v. Carter, 36 the supreme court decided that
a wife could dismiss her compalint for child custody after the trial court's
oral pronouncement that it would award temporary custody to the father.
The court reasoned that the announced ruling was for temporary custody
and lacked the element of finality required for application of Jones v.
Burton. '31

In Lawrence v. Whittle, 8 the court of appeals held that plaintiffs could
not dismiss their complaint after an interlocutory appeal was taken by
defendants of the denial of their motion to dismiss. According to the court's
interpretation of the interlocutory appeal procedures, 3

1 interlocutory ap-
peals are to be given the same efficacy as an appeal of a final judgment.
The filing of a notice of appeal acts as a supersedeas maintaining the status
quo below. The court then held that since plaintiffs could not have dis-
missed while a final judgment was on appeal, they likewise could not
dismiss while an interlocutory order was on appeal - even one in their favor.
To allow plaintiffs to dismiss after an interlocutory appeal would deprive
defendants of an opportunity for reversal of the denial of the motion to
dismiss on appeal and would subject them to the possibility of a renewed
action at a later time. Therefore, it appears that a plaintiff might dismiss
the complaint following the denial of defendant's motion to dismiss, but
the right would terminate after a notice of appeal of the order is filed.

133. GA. CODE ANN. § 81A-141(a) (1977).
134. 238 Ga. 394, 233 S.E.2d 367 (1977).
135. See Wilson v. Mathews, 120 Ga. App. 284, 170 S.E.2d 346 (1969), where the plaintiff

was allowed to dismiss the complaint after the trial judge announced his intention to grant
the defendant's motion for directed verdict but before formal action.

136. 241 Ga. 335, 245 S.E.2d 292 (1978).
137. 238 Ga. 394, 233 S.E.2d 367 (1977). Compare Arrendale v. Arrendale, 228 Ga. 295,

185 S.E.2d 83 (1971). In that case the court held that a wife could not dismiss her complaint
for divorce, alimony, and custody after a temporary custody order had been issued on the
strength of the husband's counterclaim and after the husband had brought a contempt to
compel compliance with the order. The court reasoned that future enforcement of the tempo-
rary order depended upon the pendency of the action. Carter is apparently distinguishable
from Arrendale on the ground that in the latter case the temporary custody order had been
formally entered before the attempted dismissal.

138. 146 Ga. App. 686, 247 S.E.2d 212 (1978).
139. GA. CODE ANN. § 6-701(a)(2)(B) (Supp. 1979).
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A compliment to the liberal right of voluntary dismissal is the so called
renewal statute, Georgia Code Ann. § 3-808 (1975), which permits a plain-
tiff to refile his or her suit within six months of a prior dismissal regardless
of the running of the statute of limitations on the claim. During this sur-
vey, the novel question arose whether a plaintiff could dismiss his action
as to one defendant and refile the same action against that defendant's
representative. The question arose in Wofford v. Central Mutual Insurance
Co.,110 a case where plaintiff dismissed her complaint against a defendant
who had died during the pendency of the action but plaintiff had never
substituted the deceased's representative as required by CPA section
25(a).11 Within six months, plaintiff refiled the action against the de-
ceased defendant's representative. The court of appeals held that plain-
tiff could not renew her suit under CPA section 3-808 since defendant in
the second action was not the same as in the first. It was necessary for her
to substitute the deceased's administrator in the first suit before she could
dismiss it and refile against the administrator.4 2 The supreme court re-
versed stating:

[Wihen a plaintiff voluntarily dismisses a suit filed against a deceased
defendant and renews the suit against the deceased's administrator or
representative, the renewal suit may take advantage of the tolling of the
statute of limitations for six months under Code Ann. § 3-808.11

C. Directed Verdict:

Can a trial court sua sponte direct a verdict for the prevailing party
where no motion for a judgment notwithstanding the verdict has been
filed? This somewhat unusual question arose in Mayor of Savannah v.
Palmerio, '" an action against the city for maintaining a traffic nuisance
which allegedly caused injury to the plaintiff motorist. At trial, the city
filed motions for directed verdict at the close of plaintiff's evidence and at
the close of the case. The trial court reserved ruling on both motions, and
the case was submitted to the jury which returned a verdict for the city.
More than one month after the verdict was retruned, the trial court on its
own motion granted the city's motion for a directed verdict. The court of
appeals held that in the absence of a motion for a judgment notwithstand-
ing the verdict, the trial court's ruling on the stale motions for a directed
verdict was void. The court reasoned that to rule otherwise would permit
the trial court to eliminate appellate review of possible errors in the in-
struction in which no motion for judgment n.o.v. had been made. The

140. 242 Ga. 338, 249 S.E.2d 21 (1978).
141. GA. CODE ANN. § 81A-125(a) (1977).
142. Central Mutual Ins. Co. v. Wofford, 145 Ga. App. 836, 244 S.E.2d 899 (1978).
143. 242 Ga. at 339, 249 S.E.2d at 22. The renewal statute is not applicable where the

original suit was filed in a federal court. See Laine v. Wright, 586 F.2d 607 (5th Cir. 1978).
144. 242 Ga. 419, 249 S.E.2d 224 (1978).
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court then reversed the judgment for errors in the instruction and re-
manded for a new trial.14 5

On certiorari, the supreme court reversed. The court found no difficulty
in allowing the trial court to insulate its instruction from appellate review
by granting a motion for directed verdict if the court is correct in granting
the motion. To expect the prevailing party to file a motion for judgment
n.o.v. would be anamolous. The court looked to CPA section 50(b),' 46 which
permits the trial court to submit the case to the jury and then grant a
judgment n.o.v., as evidence of a purpose of avoiding a retrial if the review-
ing court determines that the trial court erroneously granted the judgment
notwithstanding the verdict.

The present case illustrates that these same considerations of judicial
economy militate in favor of allowing the trial judge to grant post-verdict
the motion for directed verdict of the winning party. For, if the appellate
court in this case were to determine that the jury charges were erroneous,
but that the trial court correctly granted the city's motion for directed
verdict, the necessity for a new trial would be avoided."7

The court concluded that the trial judge had correctly granted the motion.
It should be noted that the supreme court's decision represents a deviation
from the view of a majority of federal courts interpreting Federal Rule
50(b). Most federal courts hold that a trial court can "not pass on the
reserved motion [for a directed verdict] in the absence of a timely motion
for a judgment n.o.v."1 5

X. JUDGMENTS

A. Multiple Claims:

The Civil Practice Act, although enacted to prescribe procedures in trial
courts, has implications in the appellate courts as well. CPA section 54(b)
allows the trial court to "direct the entry of final judgment as to one or
more but fewer than all of the claims or parties [in a multi-party or multi-
claim action] upon an express determination that there is no just reason
for delay and upon an express direction for the entry of judgment."'," In

145. Palmerio v. Mayor and Council of Savannah, 145 Ga. App. 429, 243 S.E.2d 680
(1978).

146. GA. CODE ANN. § 81A-150(b) (1977).
147. 242 Ga. at 422, 249 S.E.2d at 227.
148. 5A MOORE'S FEDERAL PRACTICE 50.09 (2d ed. 1979). The federal courts are unani-

mous in holding that an appellate court cannot rule on a reserved motion for a directed verdict
where no timely motion for a judgement notwithstanding the verdict was presented to the
trial court. See 5A MOORE's FEDERAL PRACTICE 50.12 (2d ed. 1979). That a Georgia appellate
court might rule on the reserved motion for directed verdict for the first time is a possibility
not foreclosed by the decision in Palmerio.

149. GA. CODE ANN. § 81A-154(b) (1977).
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Thompson v. Clarkson Power Flow, Inc.,50 the trial court dismissed the
third-party defendants for lack of personal jurisdiction and venue and
made a 54(b) determination that there was no just cause to delay review
of the order. Appellants appealed from the order but did not seek permis-
sion of the court of appeals to proceed with the appeal as required by the
interlocutory appeal procedure. 5 ' The court of appeals dismissed the ap-
peal holding that CPA section 54(b) and the Appellate Practice Act must
be read in conjunction to require certification from both the trial and
appellate courts before an order with regard to fewer than all claims or
parties can be appealed. The court observed "uncomfortably" that its
decision would render CPA section 54(b) meaningless, but it stated that
the result was required by the Appellate Practice Act's definition of final
judgment as one "where the cause is no longer pending in the court
below."' 5 Therefore, so long as any portion of the case is pending in the
trial court, no order in the case can be appealed as a final judgment, except
in special circumstances, despite the direction under CPA section 54(b) for
the entry of final judgment. If the order is appealed at all, it must be an
interlocutory appeal which requires a certification by both the trial and
appellate courts.

On certiorari, the supreme court reversed. The court perfunctorily held
that a determination of finality by the trial court under CPA section 54(b)
satisfies the requirement of finality under the Appellate Practice Act.'' :

Therefore, where the trial court enters a CPA section 54(b) direction, the
order may be appealed as if it were a final judgment and no appellate court
certificate is required.

B. Summary Judgment:

Soon after the adoption of the CPA, the supreme court held in Ginn v.
Morgan, 154 that opinion evidence can never be the basis for the granting of
a summary judgment. The case made a sweeping rule and it was inevitable
that it would come into conflict with those cases in which expert testimony
or opinion is required for plaintiff to prevail, notably professional malprac-
tice cases. In Howard v. Walker, 15 a legal malpractice case, the supreme
court finally modified its holding in Ginn v. Morgan. In Howard defendant
moved for summary judgment and produced the testimony of an expert in
support of his motion for summary judgment. Plaintiff, however, failed to
produce any expert testimony to counter the defendant's evidence. The
court held:

150. 147 Ga. App. 770, 250 S.E.2d 508 (1978).
151. See GA. CODE ANN. § 6-701(a)(2)(A) (Supp. 1979).
152. GA. CODE ANN. § 6-701(a)(1) (Supp. 1979).
153. 243 Ga. 140, 252 S.E.2d 512 (1979).
154. 225 Ga. 192, 167 S.E.2d 393,(1969).
155. 242 Ga. 406, 249 S.E.2d 45 (1978).
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[I]n those cases where the plaintiff must produce an expert's opinion in
order to prevail at trial, when the defendant produces an expert's opinion
in his favor on motion for summary judgment and the plaintiff fails to
produce a contrary expert opinion in opposition to that motion, then there
is no genuine issue to be tried by the jury and it is not error to grant
summary judgment to the defendant. '

The supreme court also addressed the meaning of a little used subsection
of the summary judgment provision. CPA section 56(f)'5 permits the court
to refuse an application for summary judgment or to grant a continuance
on the motion so that discovery may be made where it appears by affidavit
of the party opposing the motion that he or she cannot present affidavits
of fact to oppose the motion without further discovery. In Mead Corp. v.
Masterack,'5 an action by Mead to enjoin Masterack from stealing away
key employees who possessed proprietary and trade secrets, defendant
moved for summary judgment before discovery commenced. Plaintiff filed
a motion for expedited discovery in order to respond to the motion. Defen-
dants opposed the motion for expedited discovery arguing that CPA sec-
tion 56(f) precludes Mead from seeking discovery unless it shows that it
could not present sufficient facts by affidavit to oppose the motion for
summary judgment. The trial court agreed and limited discovery to items
that Mead had been able to specify by affidavit. Mead attempted to show
by 56(f) affidavits why it could not fully respond without further discovery.
Nevertheless, defendants' motion for summary judgment was granted.

The supreme court reversed, noting from the outset that CPA section
56(f) is not intended as a device by which the party moving for summary
judgment can limit the right of the opponent to engage in discovery. It "is
intended to protect the party opposing the motion for summary judgment
who shows, by affidavit, that he is unable to present by affidavit facts
essential to justify his opposition to the motion for summary judgment. ' '"1s
CPA section 56(f) is a shield for the party opposing the motion not a sword
to be used by the movant. The court found that the trial court's order had
frustrated legitimate discovery and was therefore an abuse of discretion.

156. Id. at 408, 249 S.E.2d at 46-47. In Thomasson v. Trust Co. Bank, 149 Ga. App. 556,
254 S.E.2d 881 (1979), the court of appeals reversed a summary judgment in favor of the bank
on the ground that affidavits in support of its motion were inadequate. The affidavit was
made by a bank employee who had never dealt with the plaintiff. The affiant was a records
custodian who made the affidavit to introduce certain documents in the record. The court of
appeals found the affidavit unsatisfactory under GA. CODE ANN. § 38-711 (1974) because the
affidavit did not contain preliminary proof that the records were kept "in the regular course
of business" and made at or near the time of the transaction that was the subject matter of
the suit.

157. GA. CODE ANN. § 81A-156(f).
158. 243 Ga. 213, 253 S.E.2d 164 (1979).
159. Id. at 214, 253 S.E.2d at 165.
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C. Default Judgments and Attacks on Judgment:

CPA section 60(e) provides for a complaint in equity "to set aside a
judgment for fraud, accident or mistake, or the acts of the adverse party
unmixed with the negligence or fault of the complainant."'' 16 One of the
most interesting cases of the survey involved an interpretation of this
procedure. The case of Marsh v. Northland Insurance Co., 11" began as a suit
by an insured, Marsh, against his insurer to recover the value of his auto-
mobile which had been declared a total loss. Plaintiff alleged that the
value was $6,435 but the insurance company maintained that it was only
worth $5,935. After being served with the complaint, the insurance com-
pany sent plaintiff a check for $5,935 with the notation that endorsement
by the payee represented full settlement and satisfaction of the loss. Ac-
companying the draft was a letter from the company's attorney demanding
that plaintiff dismiss the action and pay court costs. Plaintiff negotiated
the check but sent the notice of dismissal to defendant's attorney explain-
ing that he should file the notice and pay the costs of $22. The letter also
warned that the dismissal should be filed promptly or else a judgment by
default might be taken. The insurance company never filed the notice or
paid the cost. Plaintiff, true to his word, took a default judgment in the
amount of $500 representing the difference in the value of the automobile
claimed by the respective parties. Defendant moved to set the judgment
aside for fraud and the trial court sustained the motion.

The supreme court in a 4-3 decision affirmed. The majority found that
by accepting and endorsing the draft there was an accord and satisfaction
and, further, that the plaintiff was obligated to dismiss the complaint and
pay costs. Taking the default judgment under these circumstances
amounted to fraud and because defendant could rely on the promise to pay
costs and dismiss, it was not at fault. The court, however, was careful to
limit its decision to the facts.

The decision, although fair and designed to prohibit such "sharp prac-
tice" is not in accord with prior case law. It requires some expansion of the
meaning of fraud to term plaintiffs conduct as such. Defendant was well
aware of the pendency of the action and was forewarned by plaintiff that
a default judgment might be taken. The preoccupation over the $22 led
defendant to disregard the process of the court. Furthermore, payment of
court cost is not required as a precondition to dismissing an action. Defen-
dant could have filed the notice or filed an answer and let the orderly
process of court resolve the dispute over costs.

In another case involving a dispute over cost, the defaulting defendant
was not so fortunate. The case of Marbut Co. v. Capital City Bank, 6 2

160. GA. CODE ANN. § 81A-160(e) (1977).
161. 242 Ga. 490, 249 S.E.2d 205 (1978).
162. 148 Ga. App. 664, 252 S.E.2d 85 (1979).
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involved a garnishment against the bank who answered fifty days after
service of process but during the grace period in which defendant may open
a default by answering and paying costs. Marbut filed a motion to dismiss
on the ground that the case was in default and the bank had failed to pay
costs upon filing the dilatory answer.

On appeal, the bank defended against Marbut's argument that a default
judgment should have been entered. It argued that it had answered during
the grace period and paid in all money owing to the debtor. Although it
had not paid the accrued cost of $18, the bank argued that it had, neverthe-
less failed to deduct $15 allowed to the garnishee for expenses, and that
applying this $15 toward the costs, there was substantial compliance with
CPA section 55(a).163 The court of appeals rejected this argument and held
that payment of the full costs, contemporaneous, with filing the answer,
is a condition precedent to opening a default during the grace period.
Substantial compliance is not sufficient."'

163. GA. CODE ANN. § 81A-155(a) (1977).
164. The case serves to illustrate the "no cure" rule applicable to paying costs in a default

situation. Until recently payment of costs of a prior action was a condition precedent to
refiling a suit previously dismissed. The suit could not be refiled and the costs paid later.

The supreme court, however, held in McLanahan v. Keith, 239 Ga. 94, 236 S.E.2d 52 (1977),

that a plaintiff might refile the suit without first paying accrued costs providing that he did

pay the costs within a reasonable time thereafter. In light of McLanahan, there appears to
be little reason to hold to the "no cure" rule when the defendant seeks to open a default as a
matter of right.
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