Torts
by Ralph F. Simpson*

During the recent survey period the Georgia appellate courts decided
almost two hundred cases involving tort or tort-related subjects. The vast
majority of these cases reaffirmed well established principals of tort law
and did not add new dimensions to this area of practice. The cases selected
for this article were done so in an attempt to define existing trends or
movements in this area of the law.
I.

DOG BrrE

"From time immemorial dogs have been treated as a separate class of
domestic animals."' This quote from the specially concurring opinion of
presiding Judge Dean of the Georgia Court of Appeals reminds us of the
court's strict adherence to the old common law notion that a dog is still
entitled to one free bite. The court of appeals staunchly adhered to this
doctrine in a number of cases during the survey period.
In Turner v. Irvin,' plaintiff filed an action for damages for injuries
sustained when he was knocked off his motorcycle in a collision with-defendant's dog. Defendant's motion for summary judgment was granted since
defendant lacked knowledge of the animal's propensity to do harm of the
specific type which was inflicted. The breach of an applicable leash law
was not sufficient to hold the owner responsible for the acts of the dog and
the grant of summary judgment was affirmed.' The court followed a similar
approach in Banks v. Adair.4 A mother and her son brought suit for injuries, alleging that defendant's dog injured the minor child. The verdict was
directed in favor of defendant, there being no evidence in the record to
establish that defendant had knowledge of his dog's propensity to bite or
injure humans. The directed verdict was affirmed. Although it does not
appear on the face of the opinion, there was apparently evidence in the
transcript indicating that the dog had had previous encounters with other
dogs or had exhibited some menacing behavior previously. However, the
court refused to follow a prior case which held that an earlier attack would
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1. Turner v. Irvin, 146 Ga. App. 218, 219-220, 246 S.E.2d 127, 129 (1978).
2. 146 Ga. App. 218, 246 S.E.2d 127 (1978).
3. Id. at 218, 246 S.E.2d at 128.
4. 148 Ga. App. 254, 251 S.E.2d 88 (1978).

MERCER LAW REVIEW

[Vol. 31

not necessarily be required to prove scienter.5
The two essential elements that must be proved to recover in a dog bite
case were restated in Levy v. McKay:' the animal must have a vicious or
dangerous character and the owner must have knowledge of this propensity.' In Levy the court of appeals affirmed the granting of a motion for
summary judgment where the evidence showed only constructive knowledge that the animal was dangerous by its having been tied to a stairwell
of an apartment complex where the incident occurred. "The fact that a dog
is kept chained is not sufficient to show a vicious propensity to attack
humans." 8
The only plaintiff who survived motions for summary judgment or directed verdict in dog bite cases during the survey period was one Gordon
in Gordon v. Dawson.' Plaintiff produced affidavits of a mother whose
child had previously been bitten by defendant's dog. The affidavits indicated that she had told defendant the dog was vicious. This created a
factual dispute and plaintiff was allowed to proceed when the court of
appeals reversed a prior summary judgment. 0 Also noteworthy in this case
was the court's statement "that the dog had a tendency to 'bite' is not
knowledge of the specific propensity to 'attack,' the propensity here alleged.""
II.

SLANDER/LIBEL

Many of the cases in this category involve the determination of whether
or not an alleged slanderous or libelous communication comes within the
purview of a recognized privilege. The statements under consideration in
King v. Masson 2 were those of the mayor of the City of Mountain View.
The alleged statements were that he called plaintiff a "dope addict" and
had stated that plaintiff was "on drugs". Referring to the privilege of a
public official, the court said "[tihis privilege may be lost when the official acts wilfully, corruptly, or maliciously."' 3 Accordingly, the court found
the question whether "the privilege was used merely as a cloak for venting
private malice, and not bona fide in promotion of the object for which the
privilege is granted.
...
"" was for the jury to decide. Accordingly a judgment against the mayor in the sum of $15,000 actual and $20,000 punitive
5.
6.
7.
8.
9.
10.
11.
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Id. at 255, 251 S.E.2d at 89.
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Id. at 251, 253 S.E.2d at 872.
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Id. at 785, 247 S.E.2d at 596.
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damages was affirmed.
In Zakas v. Mills, 5, defendant made statements concerning the alleged
commission of a crime by plaintiff. Defendant called the police, gave a
description of plaintiff, and reported that she had seen him pump gas into
his automobile in front of the store where she worked and drive off without
paying for it. The statements were regarded as privileged by the trial judge
and the appellate court since they were made in good faith pursuant to a
police investigation of a crime.'"
In Goolsby v. Wilson," the then mayor of the City of Duluth made
statements concerning the city's police chief. The alleged statements related to the unexplained absence of money posted for a traffic offense. The
court restated the rule regarding communication by a public official as
being privileged'" and went on to say that since plaintiff was a public
official hinself it was encumbent upon him to make a prima facie showing
that actual malice existed with respect to the statements in question." The
court held that there must be malice in the "constitutional sense" and to
satisfy this standard "[tihere must be sufficient evidence to permit the
conclusion that the defendant in fact entertained serious doubts as to the
truth of his publication. 20 The court also held that "[tihe constitutional
standard demands that the proof of actual malice be made with convincing
clarity."' A more thorough discussion of the standard of New York Times
Co. v. Sullivan2 is contained in Savannah News-Press, Division South-

eastern Newspapers Corp. v. Whetsell. 2 In Whetsell, the newspaper wrote
an article which said that plaintiff had been arrested and charged with
criminal trespass and cattle rustling. The court held that there was no
evidence which clearly and convincingly established actual malice on the
part of the newspaper, since there was nothing in the record tending to
show that the newspaper 'entertained serious doubts as to truth of [its]
publication' [citation omitted] or a 'high degree of awareness of . . .
probable falsity' [citation omitted].'"2 Consequently the mayor-plaintiff
was held not to have overcome the convincing clarity standard.2
15. 148 Ga. App. 220, 251 S.E.2d 135 (1978).
16. Id. at 20, 251 S.E.2d at 136.
17. 146 Ga. App. 288, 246 S.E.2d 371 (1978).
18. GA. CODE ANN. § 105-701(1) (1968).
19. 146 Ga. App. at 289, 246 S.E.2d at 372.
20. Id., quoting Williams v. Trust Co. of Ga., 140 Ga. App. 49, 230 S.E.2d 45 (1976).
21. Id. at 289, 246 S.E.2d at 372, quoting New York Times Co. v. Sullivan, 376 U.S. 254
(1964). "Constitutional malice does not involve the motives of the speaker or publisher,
though they may be wrong, but rather it is his awareness of actual or probable falsity." 146
Ga. App. at 289, 246 S.E.2d at 372.
22. 376 U.S. 254 (1964).
23. 149 Ga. App. 233, 254 S.E.2d 151 (1979).
24. Id. at 237, 254 S.E.2d at 153.
25. Id.
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In McCracken v. Gainesville Tribune, Inc.,"5 a newspaper reported a
remark made at a hearing before the Hall County Commissioners of Roads
and Revenues. The Court held that "[in Georgia the news media are
privileged to publish '[a] fair and honest report of the proceedings of
legislative or judicial bodies ...., ",27 The court of appeals was satisfied
that the county commissioners possessed "sufficient indicia" of a legislative body to qualify the publication as a privileged communication.28 Thus,
the court affirmed the grant of defendant's motion for summary judgment.
Carroll City/County Hospital Authority v. Cox Enterprises,Inc.2" dealt
with venue in a libel action. Following the "single publication rule, ' 30 the
libel was deemed to have occurred at the place where the newspaper was
first circulated. After a thorough discussion of the single publication fiction
and a statement concerning its dissatisfaction with the supreme court's
prior rulings on this point, the court held that venue of the action did not
lie in Carroll County, the first edition of the paper having been published
in Fulton County.3'
The Georgia Supreme Court reversed, holding that the single publication rule need not and should not have any bearing on venue except possibly in the sense that there shall be only one trial. 2 The court then construed Georgia Code Ann. section 22-404(d) "to permit venue of a civil
action for libel against a corporate publisher in any county in which the
newspaper is circulated, provided the corporation has an office and trans' 33
acts business in that county.'
In Melton v. Bow, 3' the court of appeals and the supreme court affirmed
a jury verdict in the sum of $200,000 in an action brought by Bow, who
claimed that Dr. Melton made defamatory statements concerning him. It
was found that Dr. Melton had had a limited privilege to communicate
information about Bow during an investigation by the University of Georgia. This investigation concerned a report that Bow had received W2 forms
for earnings as a student worker at the University when he no longer
worked there. The court found that in order to claim this privilege, the
communications would have to have been made only to proper persons.
The privilege cannot be used as a cloak in venting private malice.3 5 Evi26. 146 Ga. App. 274, 246 S.E.2d 360 (1978).
27. Id. at 275-76, 246 S.E.2d at 362.
28. Id. at 276, 246 S.E.2d at 362.
29. 147 Ga. App. 863, 250 S.E.2d 550 (1978).
30. Under this rule an entire edition of a newspaper is treated as only one publication,
and, if that edition contains a defamation, only one libel is deemed to have occurred. Id. at
863, 250 S.E.2d at 551.
31. Id. at 865, 250 S.E.2d at 552.
32. Carroll City/County Hosp. Auth. v. Cox Enterprises, 243 Ga. 760, 256 S.E.2d 443
(1979).
33. Id. at 761, 256 S.E.2d at 444.
34. 241 Ga. 629, 247 S.E.2d 100 (1978).
35. Id. at 629, 247 S.E.2d at 101.
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dence showed that the defamatory remarks were made after an investigation by the university's security department determined that the discrepancy in the accounts had been caused by an embezzler in Dr. Melton's
department, and there was no evidence to show that Bow was guilty of any
of the misdeeds with which he was charged. Further, the court recognized
that to impute the crime of theft is actionable per se without proof of
special damages. Accordingly, Bow had no burden to prove that his reputation had been damaged by Dr. Melton's statements. 3 The court held that
37
the verdict was not excessive and the judgment was affirmed.
In Georgia Power Co. v. Busbin3 8 the Georgia Supreme Court reaffirmed
the slander rule that a corporate defendant must expressly authorize or
direct its agents or employees to speak the words in question. Even if the
words were slanderous, a plaintiff cannot recover in the absence of such
an express direction or authorization.3 9 Even more significant was the
court's finding that a third pers'on could be liable to an employee for
40
wrongfully procuring that employee's discharge.
In Land v. Delta Airlines, Inc.,4 1 the court of appeals found that
"[ilnformation to and from the Employment Security Agency of the
Georgia Department of Labor is the subject of an absolute privilege in an
action for defamation."" Although such memoranda were found to be false
and malicious, the contents thereof were held not to be actionable. "Proof
-43
of falsity and malice cannot destroy a defense of absolute privilege. ....
In Ferguson v. Park Newspapers of Georgia, Inc.," defendant newspaper
published an article in which it apologized for a story written by plaintiff,
one of its editors. The alleged defamatory remark was an article which
included the phrase: "We who put your newspaper together can be turkeys,
too., 45 The court of appeals held that the trial court erred in finding that
this publication was not defamatory as a matter of law." "We cannot say
as a matter of law that the phrase . . . is not defamatory by innuendo as
plaintiff, as Sunday editor, apparently helped to put the newspaper together and the term 'turkey' can connote ineptitude, dumbness, or igno47
rance."
In Garrett v. Deworken" plaintiff filed a complaint alleging that defen36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.

Id. at 630-31, 247 S.E.2d at 101.
Id. at 621, 247 S.E.2d at 102.
242 Ga. 612, 250 S.E.2d 442 (1978).
Id. at 615, 250 S.E.2d at 445.
Id. at 614, 250 S.E.2d at 444.
147 Ga. App. 738, 250 S.E.2d 188 (1979).
Id. at 738, 250 S.E.2d at 189.
Id.
148 Ga. App. 848, 253 S.E.2d 231 (1979).
Id. at 848, 253 S.E.2d at 231.
Id. at 849, 253 S.E.2d at 231-32.
Id. at 849, 253 S.E.2d at 232.
148 Ga. App. 656, 252 S.E.2d 81 (1979).
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dant Garrett negligently entrusted his automobile, a family purpose vehicle, to one of his defendant sons, who in turn negligently entrusted the
automobile to defendant Underwood with knowledge that Underwood was
under the influence of intoxicating beverages. Garrett filed a counterclaim
alleging that he was not the father of the other defendants, that he was a
law enforcement officer, and that a collection agency had distributed a
circular to the local business community which reported the filing of the
lawsuit, thereby injuring his reputation. The court of appeals found the
following rule applicable: "All charges, allegations, and averments contained in regular pleadings filed in a court of competent jurisdiction, which
are pertinent and material to the relief sought, whether legally sufficient
to obtain it or not, are privileged. However false .and malicious, they are
not libelous."' 9 Accordingly, an action for libel founded on allegations in a
pleading fails to 'state a claim upon which relief can be granted20
i.

MALICIOUS PROSECUTION

The essential elements of malicious prosecution were defined by the
court of appeals in Bi-Low, Inc. v. Stanciel:5' "A criminal prosecution,
maliciously carried on, and without any probable cause, whereby damage
ensues to the person prosecuted, shall give him a cause of action."52 In BiLow, one of defendant's employees testified that it was defendant's policy
to collect bad checks by having criminal warrants issued against the author
of the check. This alone was found to be sufficient to raise an issue of fact
3
for jury resolution on the question of lack of probable cause and malice.1
5
In Earlywine v. Strickland, ' the court of appeals stated that "[olne of
the five essential elements for a cause of action for malicious prosecution
is 'that the criminal prosecution was finally terminated legally in favor of
the plaintiff.' "5 Thus, the court held that an action for malicious prosecution brought within six months from the entry of a nolle prosequi plea was
premature and dismissal of the action was proper. 5 The mere entry of the
plea is not necessarily the end of the prosecution. "Not until the expiration
of the six-months period within which a new indictment for the same
offense may be preferred, or some other act or declaration which amounts
to an abandonment, is the prosecution at an end."5
What constitutes a favorable determination of a criminal prosecution
49.
50.
51.
52.
53.
54.
55.
56.
57.

Id. at 657, 252 S.E.2d
Id.
148 Ga. App. 614, 251
Id. at 614, 251 S.E.2d
Id. at 615, 251 S.E.2d
145 Ga. App. 626, 244
Id. at 626, 244 S.E.2d
Id.
Id. at 627, 244 S.E.2d

at 82.
S.E.2d 834 (1979).
at 835-36.
at 836.
S.E.2d 118 (1978).
at 119.
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was considered in Reed v. Arrington-Blount Ford, Inc.5" At trial, defendants argued that plaintiff had not fulfilled his burden of proving the
termination of a bad check case in plaintiff's favor. 9 Evidence was introduced that the bad check case against plaintiff was terminated in his favor
by the actions of an agent of the Gwinnett County solicitor. No rebuttal
was presented by defendant. 0 The court held this sufficient to allow plaintiff to withstand defendant's motion for a directed verdict.6' "A prosecution may be ended, within the meaning of Code section 105-806, either by
action, or perhaps inaction of the prosecutor or of the magistrate, the
6' 2
district attorney, or a grand or petit jury. '
Two other elements of malicious prosecution were considered in Wilborn
v. Elliott. 3 The first was that of damage to plaintiff. The court of appeals
held that "[in an action for malicious prosecution, the plaintiff is not
restricted to actual damages but may recover such damages as are authorized under all the circumstances in the case"." Accordingly, it is not necessary for plaintiff to show an exact amount of monetary loss in order to
recover in such a case.65 The second point considered was that of malice.
Malice may be inferred from want of probable cause but the corollary to
this principle is not true. Want of probable cause may never be inferred
from malice. 6 "In all such cases, however, the jury shall determine the
existence or want of probable cause."67
Closely related to cases involving malicious prosecution are those of
malicious use or abuse of process. Three such cases reached the appellate
courts during the survey period. The first of these was Cooper v. Public
5
Finance Corporation."
In Cooper, the court of appeals stated that while
the terms "malicious prosecution," "malicious use of- process," and
''malicious abuse of process" are frequently confused and commingled,
each is separate and distinct under the laws of the State of Georgia and
each possesses elements not found in the other. 9 Malicious prosecution
relates only to criminal prosecutions. Malicious use and/or abuse of process
apply only to civil actions.'" The court further held that
58.
59.
60.
61.
62.
(1975).
63.
64.
65.
66.
67.
68.
69.
70.

148 Ga. App.
Id. at 597, 13
Id. at 597-98,
Id. at 598, 13
Id. at 597, 13

595, 252 S.E.2d 13 (1979).
S.E.2d at 15.
13 S.E.2d at 15.
S.E.2d at 15.
S.E.2d at 15, quoting Ayala v. Sherrer, 234 Ga. 112, 214 S.E.2d 548

149 Ga. App. 541, 254 S.E.2d 755 (1979).
Id. at 542, 254 S.E.2d at 756-57.
Id. at 542, 254 S.E.2d at 757.
Id. at 541-42, 254 S.E.2d at 756.
Id. at 542, 254 S.E.2d at 756 (citations omitted) (emphasis in original).
146 Ga. App. 250, 246 S.E.2d 684 (1978).
Id. at 253, 246 S.E.2d at 688.
Id.
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[i]n suits for malicious prosecution of a criminal cage, and malicious use
of civil process, three essential elements must appear: (1) malice, (2) want
of probable cause to bring the first action, and (3) that the proceeding
complained of had terminated in favor of the defendant in that suit - the
present plaintiff.7"
The court then turned its attention to the principal distinction between
malicious abuse of process and malicious use of process. "[Tihe former
lies for wrongfully and unlawfully using legally and properly issued process
for a purpose the law never intended it to effect, while the latter action lies
for maliciously suing out civil process without probable cause."" The court
went on to conclude that "the critical element of abuse of civil process is
that the action lies for 'improper use of process after it has been issued,
not for maliciously causing it to issue.' 1173
In Wilkinson v. Davis, the court of appeals used these same definitions
in another case brought for malicious use or abuse of process .' In
Wilkinson, a garnishment proceeding, the court held:
[Wihile the evidence in this action . . .showed that it was probably
maliciously used without probable cause, nevertheless, the proceeding did
not terminate in favor of the plaintiff who testified that he knew nothing
about the action until his funds were deducted from his settlement statement. Accordingly, the case was one of malicious abuse of process and not
one of malicious use of process, as no judgment could be awarded for
malicious use of process.7
In Barlow v. Yenkosky, 76 the court found the governing legal principle
in the case to be the immunity of judges. The judge involved was a justice
of the peace in Houston County, who was sued for malicious use of process.
The court found the judge to be protected by judicial immunity, holding
that "[a] judge will not be deprived of immunity because the action he
took was in error, was done maliciously, or was in excess of his authority;
rather, he will be subject to liability only when he has acted in the 'clear
absence of all jurisdiction.'""
IV.

WORKERS' COMPENSATION -

EFFECT ON PERSONAL INJURY ACTIONS

Smith v. White Lift of Dalton, Inc.,7" concerned a suit brought after
plaintiff was unsuccessful in attempting to collect money awarded to him
71.
72.
73.
74.
75.
76.
77.
78.

Id. at 254, 246 S.E.2d at 688.
Id.
Id.
148 Ga. App. 696, 252 S.E.2d 201 (1979).
Id. at 701, 252 S.E.2d at 204.
146 Ga. App. 872, 247 S.E.2d 519 (1978).
Id. at 873, 247 S.E.2d at 519-20.
145 Ga. App. 596, 244 S.E.2d 117 (1978).
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in a workers' compensation action. The action was brought against plaintiffs employer for damages allegedly caused by the employer's negligent
failure to purchase workers' compensation insurance. 9 The court found
that since the complaint was one seeking recovery for damages by reason
of personal injury arising out of and in the course of employment, the claim
was subject to the provisions of the Workers' Compensation Act."0 "Where
an employee has accepted the Workmen's Compensation Act his rights
against his employer to recover because of the breach of any duty arising
out of that relation are determinable solely under the provisions of the Act
and are not determinable at common law."'" Thus, the complaint failed
to state a claim upon which relief could be granted. The same reasoning
was applied in Haygood v. Home Transportation Co.1 2 to bar a claim for
wrongful death brought by the decedent's widow. The court of appeals
seemed to summarize the matter when it stated that:
[T]he rights and remedies granted under the workers' compensation law
to an employee excludes all other rights and remedies of such employee,
his personal representatives, parents, dependents or next-of-kin, or otherwise, on account of such injury, loss of services, or death, other than the
employee's right to bring an action against a third-party tortfeasor. 3
There are, however, exceptions to these broad holdings finding the
Workers' Compensation Act exclusive. These were discussed by the court
of appeals in Clements v. Georgia Power Co. 4 The primary exception is
that an employee's coverage by workers' compensation will not prevent a
suit against a third person as a wrongdoer causing injury unless the third
person is an employee of the employer.85 Similarly, employees of a subcontractor may recover from a general contractor as long as the subcontractor
is an independent contractor and not an employee of the general contractor. 8 The question in Clements was whether the subcontractor was independent of the general contractor, thus allowing the general contractor to
be sued by plaintiffs, whose husbands had been killed while in the scope
of their employment with the subcontractor. In this particular case, decedents' employer was found to be a servant of defendant, and the tort action
was precluded. 7
Hollingsworth v. Thomas8 dealt strictly with an employer's responsibil79.
80.
81.
82.
83.
84.
85.
86.
87.
88.

Id. at 596, 244 S.E.2d at 117.
Id.

Id.
149 Ga. App. 229, 253 S.E.2d 805 (1979).
Id. at 230, 253 S.E.2d at 806.
148 Ga. App. 745, 252 S.E.2d 635 (1979).
Id. at 747, 252 S.E.2d at 637.
Id. at 748, 252 S.E.2d at 637.
Id. at 748-49, 252 S.E.2d at 637-38.
148 Ga. App. 38, 250 S.E.2d 791 (1978).
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ity to an employee in tort. Plaintiff Thomas was employed in defendant's
dairy business. A hair on the tail of a cow lascerated the cornea of plaintiff's eye while she was milking. A rare and dangerous bacteria infiltrated
the wound, resulting in a 95% percent loss of plaintiff's vision.89 In the
court's opinion, Thomas could recover only if she proved her employer was
negligent in "(1) not warning her of the danger incident to her employment
which was unknown to her, but was known to him; or (2) not maintaining
a safe place for her to work." 0 Apparently due to a thorough and sifting
cross examination, plaintiff admitted knowing that cows have tails and
swish them around, though she claimed to be unaware of any danger since
she had never been hit in the face by one. 91 In addition, the court opined
"because of appellee's own observation about cows and the obvious close
proximity of a cow's udders to its tail, we do not believe that she could
claim that the danger of being swished in the face by a tail while attaching
a milking machine was unknown to her." 9 Thus, she was found to have
assumed the usual and ordinary risk of such employment. Plaintiff's claim
that her employer did not provide her a safe place to work because he did
not provide clamps or other safety devices to secure the cow's tail was also
found meritless.9 3 Plaintiff also was unsuccessful on the only other legal
theory under which she might have recovered: that her employer was liable
for injuries inflicted by his domestic animals. Following general principles,
the court found that in order to impose such liability, it must appear not
only that the animal was vicious but the owner of the animal had knowledge of this vicious propensity." ' The court determined that "[elven assuming, without deciding, that swishing a tail might be indicative of a
vicious propensity in cattle, there was no evidence that Hollingsworth
knew "Granny" swished her tail when she was milked. ' ' 5 The judgment
based upon a jury verdict in favor of plaintiff in the sum of $20,000 was
reversed. Hindsight is not better than foresight after all.
V.

NO-FAULT-EFFECT ON TORT LITIGATION

The court of appeals was called upon to decide whether a five week old
infant could suffer a "disability" as that term is used in Georgia Code Ann.
section 56-3402b(j)96 in Garrison v. Hutton. 7 The court used the statutory
89. Id. at 38, 250 S.E.2d at 792.
90. Id. at 39, 250 S.E.2d at 793.
91. Id.
92. Id.
93. Id. at 40-41, 250 S.E.2d at 793-94.
94. Id.at 41, 250 S.E.2d at 794.
95. Id.
96. GA. CODE ANN. § 56-3402b(j)(1977) states:
'Serious injury' means an accidental bodily injury which results in death, a fractured bone, permanent disfigurement, dismemberment, permanent loss of a bodily
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definition of disability 8 and agreed with the trial court that the term
"principal activity" had reference to some sort of productive, even though
uncompensated activity. The court said: "[D]ue to its extreme youth.the
appellant in this case could not have been involved in any productive
activity prior to the accident, the grant of summary judgment to the appellee was proper."99 Accordingly, the suit brought on behalf of the infant was
barred by this provision in the statute.
In King v. Parson,0o the parties stipulated that plaintiff was covered by
"no-fault" and that he was seeking only damages for pain and suffering.
The court of appeals affirmed the trial court's ruling limiting evidence
offered to show a specific economic loss. The trial court had allowed the.
evidence only insofar as it related to "pain and suffering."
The effect of failure to maintain the minimum amount of coverage required by the "no-fault statute" was the only question presented to the
court of appeals in Jenkins v. Vaughn.' 0' On rehearing, the court explained
its refusal to hold that the failure of plaintiff's boyfriend to maintain
proper insurance coverage precluded her from recovering to the extent of
her rights under tort law by reciting three applicable sections of the Motor
Vehicle Reparations Act.'10
In Powell v. Manning,'03 certiorari was granted to determine whether a
defendant-driver must introduce his policy of automobile insurance into
evidence before he can avail himself of the "no-fault" statutory exemption
from liability to pay damages to a plaintiff for non-economic loss. The
court concluded that if the pedestrian challenges the right of the driver to
invoke the exemption from suit, the burden of proof is then upon the driver
to establish the fact of no-fault coverage in at least the statutory minimum
amount.'0 The decision also directs trial courts presented with this problem to hold a trial outside the presence of the jury in the event that the
parties are unable or unwilling to stipulate the driver's entitlement to raise
the exemption, adhering to the standard proposition that "neither the
function, permanent, partial or total loss of sight or hearing, injury resulting in
reasonably incurred medical expenses exceeding $500.00, or an injury resulting in
disability for not less than ten consecutive days....
97. 149 Ga. App. 39, 253 S.E.2d 406 (1979).
98. GA. CODE ANN. § 56-3402b(d) (1977) states:
The term 'disabilities' shall mean any period of time commencing within 24 months
from date on which the motor vehicle accident occurred during which an insured
is unable to either: (1) perform substantially all of the duties required by his usual
occupation; or (2) engage in his principal activity if such person is not employed
on at least full time basis.
99. 149 Ga. at 40, 253 S.E.2d at 408.
100. 149 Ga. App. 28, 253 S.E.2d 426 (1979).
101. 146 Ga. App. 801, 247 S.E.2d 485, (1978).
102. GA. CODE ANN. §§ 56-3403b, -3408b, -3410b(b) (1977).
103. 242 Ga. 778, 251 S.E.2d 522 (1979).
104. Id. at 780, 251 S.E.2d at 523.
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amount or the fact of insurance coverage should be presented to the
jury." 05 Practitioners are reminded by this opinion that the stipulation of
entitlement should appear in the record or transcript of the proceedings.
The procedures for handling this matter are left up to the trial bench and
the practicing bar to improvise until such time as the General Assembly
gives further guidance.
VI.

EMERGENCY AID

The first case involving the construction of the Georgia Good Samaritan
Statute' 0 reached the court of appeals in Wallace v. Hall.07 Plaintiff was
employed by one Bracewell to do repairs on defendant Hall's house. While
making the repairs he fell and was unable to move. Bracewell and Mrs.
Hall moved him to Mrs. Hall's automobile and took him home. Plaintiff
contended that neither defendant Hall nor defendant Bracewell were qualified to move him, and their failure to exercise ordinary care resulted in
aggravation of his injuries causing him to suffer permanent impairment.
Plaintiff argued that once defendants undertook to render aid or assistance to him they were required to exercise "ordinary diligence" or be
liable for damages. Plaintiff further contended that the Good Samaritan
Law'00 protected only practitioners rendering professional services under an
emergency situation. The court did not agree with either of these contentions. The passage of this law was found to render the old law no longer
applicable to situations such as the one before the court. Further, the plain
language of "any person" in the statute disposes of the second contention.
It means what it says, and any person is protected if they render the
emergency care at the scene to the victim without making a charge therefor.
Although not involved with the Good Samaritan statute, Anderson v.
Little and Davenport FuneralHome, Inc. 0 does involve a similar factual
situation. In Anderson, defendant was an ambulance service. Plaintiff
fainted while grocery shopping and suffered anoxia to her brain. As a result
of this oxygen starvation she lapsed into permanent coma. She contended,
through her husband as next friend, that her injuries were caused by defendant's employees' negligence. Defendant relied on the provisions of Georgia Code Ann. § 88-3114 (1979).110 Surviving a constitutional attack by the
105.

Id.

106.

GA. CODE ANN.

§ 84-930 (1977).

107. 145 Ga. App. 610, 244 S.E.2d 129 (1978).
108. GA. CODE ANN. § 84-930 (1977).
109. 242 Ga. 751, 251 S.E.2d 250 (1978).
110. That section reads:
Any person including agents and employees, who is licensed to furnish ambulance
service and who in good faith renders emergency care to a person who is a victim
of an accident or emergency shall not be liable for any civil damages to such victim

TORTS

1979]

plaintiff, this statute was viewed as being definite and certain in its meaning. The court held that it did not violate the due process and equal
protection clauses of the state and federal constitutions. The supreme
court opined that the legislature, in passing this statute, chose to grant
immunity from civil liability to providers of emergency services who were
licensed under the Act.
As Justice Hall pointed out in his dissent, the majority opinion equated
'good faith' with a standard of care and gives to ambulance services
a
total blanket immunity.""' His interpretation of the statute as "an immunization only from the failure of exercise ordinary care""' seems to be the
more reasonable approach.
VII.

STATUTE OF LIMITATIONS

The following three cases are primarily concerned with unusual factual
situations which gave rise to questions concerning the applicable statutes
of limitation. In Childers v. Tauber,"' the administrator alleged, in a professional negligence case, that a surgical sponge had been left in the decedent's body on March 9, 1976. The suit further alleged that the plaintiff's
intestate died from an operation performed on or about July 21, 1976
during which the surgical sponge was removed from her bladder. Suit was
filed on October 26, 1977. The lower court found for the defendants based
on the statute of limitations. The appellate court held that the claim was
governed by Georgia Code Ann. § 3-1103 (1979 Supp.).'" To aid in the
interpretation of this statute, the court cited Parkerv. Vaughn:"5 " 'As to
this type of wrong the statute can only begin to run from the time the
patient has knowledge, or through the exercise of ordinary care could have
learned, of the existence of the continuing tort.' ""' Thus, the Childers
court reasoned, while this section "established a new time limitation, it left
unchanged this applicable standard concerning the event triggering the
running of the limitation period.""' 7
The supreme court was called upon in Hoffman v. Insurance Company
of North America, "' to determine when a statute of limitation begins to
run against an insurance agent who breaches his duty to the insured. The
as a result of any act or omission by such person in rendering such emergency care
to such victim.
0
111. 242 Ga. at 756, 251 S.E.2d at 253 (1978).
112. Id. at 756, 251 S.E.2d at 254.
113. 148 Ga. App. 157, 250 S.E.2d 787 (1978).
114. Code section 3-1103 states that "an action shall then be brought within one year after
such negligent or wrongful act or omission is discovered ..
.
115. 124 Ga. App. 300, 183 S.E.2d 605 (1971).
116. 148 Ga. App. at 158, 250 S.E.2d at 788, quoting from Parker v. Vaughn, 124 Ga. App.
at 302, 183 S.E.2d at 606.
117. 148 Ga. App. at 158, 250 S.E.2d at 788 (1978).
118. 241 Ga. 328, 245 S.E.2d 287 (1978).
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specific question was whether the statute begins to run on the date the
agent breaches its duty or on the date damage occurs as a result of the
breach. The answer was "maybe," depending on whether the cause of
action is in tort or contract. The action in tort "depends upon the presence
of damages and therefore, may not be maintained until the principal suffers a loss.""' If the agency is contractual as well as consensual, the action
could also be in contract. An action in contract is based solely on the
breach of a duty and can be maintained for nominal damages even in the
absence of actual damages. The court was convinced that the action was
ex delicto and was not barred by the statute of limitations:
The test to be applied in determining when the statute of limitations
begins to run against an action sounding in tort is in whether the act
causing the damage is in and of itself an invasion of some right of the
plaintiff, and thus constitutes a legal injury and gives rise to a cause of
action. If the act is of itself not unlawful in this sense, and a recovery is
sought only on account of damage subsequently accruing from and consequent upon the act, the cause of action accrues and the statute begins to
run from the time the act is committed, however slight the actual damage
then may be.'2
The effect of the provision of Georgia Code Ann. § 81A-115(c) (1977)
governing relation-back of amendments to original pleadings was looked
at with regard to its effect upon the applicable statute of limitations in
Hall v. Hatcher Sales Co. 2 The allowance of an amendment relating back
to the date of the original pleading is conditioned upon the party to be
added having received notice of institution of the action so that he would
not be prejudiced in maintaining a defense on the merits. This wording of
the statute is equated with notice of the lawsuit itself-not merely notice
of the incident giving rise to the action. In Hall, because no notice of the
lawsuit was given within the applicable period of the statute of limitations,
the grant of summary judgment in favor of a defendant who would have
been added by amendment was properly granted.
VIII.

PROFESSIONAL NEGLIGENCE

Lawyers, doctors, veterinarians and hospitals were the objects of plaintiffs seeking recoveries in professional negligence actions during the survey
period. Cone v. Shaffer 2 2 was a gory case brought against a veterinarian
with the question being his negligence vel non in causing the death of a
cow because of removal of a dead calf from its uterus. The main point of
the case was that opinion evidence will not support a grant of summary
119.
120.
121.
122.

Id. at 330, 245 S.E.2d at 289.
Id. (citation omitted).
149 Ga. App. 133, 253 S.E.2d 812 (1979).
146 Ga. App. 472, 246 S.E.2d 714 (1978).
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judgment in a medical negligence case when both sides produce expert
opinion evidence.
Hughes v. Malone12 3 was a professional negligence case brought against
an attorney by a disgruntled former client in a criminal case. The attorney
moved for summary judgment, offering extensive evidence showing
"careful consideration of the case, technical decisions relating to every turn
in its development and obtaining an agreement from the prosecutor to
allow the client to plead guilty to a lesser offense in exchange for dropping
of two more serious offenses .... ",124 No expert evidence was offered by
plaintiff to support the allegations of malpractice. The court held that:
[11n a legal malpractice case, the presumption is [that] the legal services were performed in an ordinarily skillful manner. This presumption
remains with the attorney until the presumption is rebutted by expert
legal testimony; otherwise, the grant of a summary judgment in favor of
the attorney is proper. Should this presumption be rebutted by expert
legal testimony there is presented for the jury a question of fact.' 21
The appellate court found that the summary judgment in favor of the
attorney was properly granted.
Certiorari was granted by the supreme court in Howard v. Walker12 1 to
reconcile the seemingly obvious conflict expressed by the above two cases
concerning opinion evidence in summary judgment motions. Explaining
prior decisions holding in effect that a summary judgment can never issue
based solely upon opinion evidence, the court pointed out that the earlier
decision'2 did not consider differences between cases where opinions of
non-experts are admissible versus cases where only opinions of experts are
admissible. Further, the court stated that the earlier case did not consider
differences between cases where expert opinions are admissible but not
essential and cases where at least one expert's opinion is mandatory. Cases
involving professional negligence fit into this last category. In order for a
plaintiff to recover, he must produce opinion testimony of an expert witness. When a defendant in such a case produces an expert's opinion in his
favor on a motion for summary judgment and plaintiff fails to produce a
contrary expert opinion, there is no genuine issue to be tried by a jury and
it is not error to grant summary judgment to defendant. The case of first
impression, Ginn v. Morgan, 21 continues to be the law in cases involving
non-expert opinion and insofar as motions for summary judgment in favor
of the plaintiffs are concerned.2 9
123.
124.
125.
126.
127.
128.
129.

146 Ga. App. 341, 247 S.E.2d 107 (1978).
Id. at 348, 247 S.E.2d at 112.
Id. at 349, 247 S.E.2d at 113.
242 Ga. 406, 249 S.E.2d 45 (1978).
225 Ga. 192, 167 S.E.2d 393 (1969).
Id.
242 Ga. at 408, 249 S.E.2d at 47.
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In Simmerson v. Blanks, 3 " the court of appeals for the first time held
that an attorney cannot divest himself of the standard of care imposed
upon him as a lawyer merely because he gratuitously offers to perform an
act for another. The court stated:
[Ain attorney must be held to undertake and use a reasonable degree of
care and skill and to possess to a reasonable extent the knowledge requisite to a proper performance of the duties of his profession. If injury results
to the client as a proximate consequence of the want of such knowledge
or skill, or from the failure to exercise such care he must respond to
damages to the extent of the injury sustained by his client. This liability
exists even though the attorney acts gratuitously (citation omitted).,
IX.

PRODUCTS LIABILITY

Although few cases involving issues of product liability law reached the
appellate courts in the past year, each of the ones that did complete the
appellate process struck important chords which every practitioner should
be aware of. In Wansor v. George Hantscho Co., 31 the Supreme Court of
Georgia was faced with the following question upon certification from the
Court of Appeals for the Fifth Circuit:
whether under Georgia law the doctrine of strict liability in tort applies
to a product [when] (a) the product was manufactured in 1960-61; (b)
the product was purchased and installed in 1961; (c) the Georgia legislature amended Georgia Code Ann. § 105-106 in 1968 to overcome privity
limitations on tort recovery; (d) the product caused injury to an individual
in 1971 due to the alleged defective condition of the product.'3
The court answered the question in the negative, having reached the conclusion that a new cause of action in tort was established by the legislature
by its enactment of Georgia Code Ann. § 105-106 (1968).'3 The court held
130. 149 Ga. App. 478, 254 S.E.2d 716 (1979).
131. Id. at 480, 254 S.E.2d at 718.
132. 243 Ga. 91, 252 S.E.2d 623 (1979).
133. Id. at 91, 252 S.E.2d at 624.
134. Section 105-106 provides:
No privity is necessary to support an action for a tort; but if the tort results from
the violation of a duty, itself the consequence of a contract, the right of action is
confined to the parties and privies to that contract, except in cases where the party
would have had a right of action for the injury done, independently of the contract,
and except as provided in Code Section 109A-2-318. However, the manufacturer of
any personal property sold'as new property, either directly or through a dealer or
any other person, shall be liable in tort, irrespective of privity, to any natural person
who may use, consume or reasonably be affected by the property and who suffers
injury to his person or property because the property when sold by the manufacturer
was not merchantable and reasonably suited to the use intended and its condition
when sold is the proximate cause of the injury sustained; a manufacturer may not
exclude or limit the operation hereof.
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further that the statute may not be given retroactive effect. Implicit in this
reasoning is that the new tort, strict liability, must arise upon the sale of
the product and not when the cause of action becomes completed, that is,
at the time of injury. The court concluded that since the product was sold
prior to the enactment of the 1968 statute, it would violate the provisions
of Georgia law forbidding retrospective application of the law.'3 This decision seems to ignore the reasoning expressed in Hoffman v. Insurance Co.
of North America'36 which dealt with determining when a cause of action
3
arises for purposes of beginning the running of the statute of limitations. 1
Probably the case to have the most far reaching impact upon product
liability law in the near future is Firestone Tire and Rubber Co. v. King.'3
In this case, plaintiffs experts could not specify the exact nature of the
defect which in their opinion caused the tire to fail. Instead, they "merely
speculated as to possibilities. . .. "'" The court found that it was not
necessary for the plaintiff to specify the nature of the defect in order to
meet her burden of proof. Existence of a manufacturing defect in a product
liability case may be inferred from circumstantial evidence. 40 This opinion includes the following language which will probably make further judicial consideration of this question necessary: "Furthermore, the defect in
this case could not be directly observed due to the fact that the material
in the area of the blowout was destroyed by the blowout."'' It remains to
be seen whether the court will apply the ruling in this case to only those
cases where the product was damaged or destroyed at the time of the
occurrence, or whether it will broaden the general proposition to apply to
all "product" cases based upon circumstantial evidence.
Hunt v. Harley-DavidsonMotor Co.,' was a case which favorably considered the major defenses of a manufacturer in a products liability case.
Defense attorneys will surely use this case in requests for charges presented
to the court because it is favorable to a manufacturer's position.
The court found that the product design duty of a manufacturer is one
of reasonable care. The court was reluctant to deviate from this standard,
quoting a New York case' which said that "to impose upon a manufacturer the duty of producing an accident-proof product may be desirable
The court notes the recent changes in GA. CoDE ANN. § 105-106 (1979) by stating: "The 1978
amendments to this section are not here involved. Ga. L. 1978, pp. 2202, 2218, 2267. We
express no opinions as to the effect of these amendment." 243 Ga. at 92, n.1.
135. GA. CODE ANN. § 102-104 (1978); see note 117 supra and accompanying text.
136. 241 Ga. 328, 245 S.E.2d 287 (1978).
137. See note 117 supra and accompanying text.
138. 145 Ga. App. 840, 244 S.E.2d 905 (1978).
139. Id. at 842, 244 S.E.2d at 908.
140. Id. at 842, 244 S.E.2d at 909.
141. Id.
142. 147 Ga. App. 44, 248 S.E.2d 15 (1978).
143. Campo v. Scofield, 301 N.Y. 468, 95 N.E.2d 802 (1950).
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aim, but no such obligation has been-or, in our view, may be-imposed by
judicial decision."'"
If a manufacturer does everything necessary to make the machine function
properly for the purpose for which it is designed, if the machine is without
any latent defect, and if its functioning creates no danger or peril that is
not known to the user, then the manufacturer has satisfied the law's
demands. We have not yet reached the state where a manufacturer is
under the duty of making a machine accident proof or fool proof .... "I
The court also found no duty to warn of an obvious or generally known
danger, or a danger the consumer might discover through the use of the
product. 4
X.

MISCELLANEOUS

In Lawrence v. Whittle, "I suit was brought for wrongful death by the
minor children of the deceased. The widow was made an involuntary plaintiff in the action. The court followed the exact wording of the wrongful
death statute"" and found that-the cause of action for wrongful death of a
husband vested in the widow, and the children have no right to sue as long
as she is living, even though the widow's refusal to bring the suit is fraudulent. The attempted joinder of the uncooperative widow was viewed as a
nullity.4 9
After a stinging criticism of the rule of interspousal immunity, the court
of appeals in Bradley v. Tenneco Oil Co., 50 feeling bound by the decisions
of the state supreme court upholding the common law spousal immunity
rule, found that a wife's action for slander and false arrest against her
husband was barred thereby. At the time this action arose, plaintiff and
defendant were married but separated. The appellate court expressed its
displeasure with the current law, stating: "It is the appellate courts of this
State which have enucleated the doctrine of interspousal immunity in civil
suits solely from the superannuated common law dogma. It should be
perpetrated no longer.' 5'' However, the court did find that the interspousal
immunity rule did not interfere with the law of agency. This ruling allowed
144. Id. at , 95 N.E.2d at 804.
145. Id. at 472, 95 N.E.2d at 804. [ED. NOTE: It is unclear whether the court in Hunt was
aware that Campo had been expressly overruled two years previously in Micallef v. Miehle
Co., Division of Miehle-Goss Dexter, Inc., 39 N.Y.2d 376, 348 N.E.2d 571, 384 N.Y.S.2d 115
(1976).]
146. 147 Ga. App. at 45, 248 S.E.2d at 16.
147. 146 Ga. App. 686, 247 S.E.2d 212 (1978).
148. GA. CODE ANN. § 105-1302 (1968) as amended by GA. CODE ANN. § 105-1302 (Supp.
1979).
149. See GA. CODE ANN. § 81A-119(a) (1977).
150. 146 Ga. App. 161, 245 S.E.2d 862 (1978).
151. Id. at 164, 245 S.E.2d at 864.
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the wife to pursue her action for slander and false arrest against her husband's employer since, as master, the employer's liability was independent
of the husband's.
Georgia has finally acquired a rule governing the measure of damages
for loss of a utility pole.' 52 "[T]he necessary expense in restoring such pole
is the proper measure of damages for its wrongful destruction."'' 53 This
brings Georgia in line with the majority of the jurisdictions on this elusive
question.
The court in Cline v. Kehs'54 ruled that proximate cause is so essential
in a negligence action that a charge thereon must be included, even though
it was not requested in a case in which special verdicts were submitted to
the jury. 151
It is basic in our law that no liability attaches unless the negligence alleged
is the proximate cause of the injury sustained. No jury can impose liability
without having first determined that the plaintiff's injury proximately
resulted from defendant's negligence. Thus, in every jury determination
involving damages which result from negligence both in regular jury verdicts and in special verdicts, it is essential that the trial judge instruct the
jury as to'the legal meaning of proximate cause and its application to the
facts.'In Brabham v. Brown, '- the court of appeals, following Georgia Code
Ann.§ 81A-114 (1977), found that "a third party complaint must be predicated on secondary liability and not based purely on direct liability from
the third party defendants to the plaintiff.""'5 The court found that the
third party complaint impermissably tendered substitute defendants.
In Gary Hotel Courts, Inc. v. Perry'59 a motel guest sat in a wooden frame
chair which had no webbing under the cushion. He fell to the floor. In his
suit for compensation of his injuries, the court restated the doctrine of res
ipsa loquitur.
[lI]t is a rule of evidence which allows an inference of negligence to arise
from the happening of an event causing an injury to another where it is
shown that the 'defendant owned, operated and maintained or controlled
and was responsible for the management and maintenance of the thing
doing the damage', and 'the accident was of a kind which, in the absence
of proof of some external cause, does not ordinarily happen without negligence.'""
152.
153.
154.
155.
156.
157.

149 Ga. App. 328, 254 S.E.2d 479 (1978).

Id. at 330, 254 S.E.2d at 481.

146 Ga. App. 350, 246 S.E.2d 329 (1978).
See GA. CODE ANN. § 81A-149 (1977).
146 Ga. App. at 352, 246 S.E.2d at 331 (1978).
147 Ga. App. 766, 250 S.E.2d 495 (1978).
158. Id. at 767, 250 S.E.2d at 497.
159. 148 Ga. App. 22, 251 S.E.2d 37 (1978).
160. Id. at 24, 251 S.E.2d at 39 quoting from Chenall v. Palmer Brick Co., 117 Ga. 106,
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The court found that under the circumstances, the jury would be authorized to conclude that the chair was under the full control of the defendant
and that defendant was responsible for the maintenance of the chair. Accordingly, an inference of negligence was authorized when the evidence
showed that the chair collapsed during ordinary use.
In Grimes v. Roe,'6 ' the Georgia Supreme Court again thwarted the
appellate court's attempts at modifying the harsh effects of the guest
passenger rule. Despite a concurring justice's view that this case was "an
excellent illustration of the absurdity and impracticality of the guest passenger rule,"'62 the court once again supported the judicially created rule.
The court found that the guest passenger relationship existed when one is
in the process of entering the automobile. The court justified its denial of
a cause of action by repeating that the purpose of the automobile guest
passenger rule was to foster hospitality by insulating generous hosts from
lawsuits by injured guests.
During the survey period, the Georgia Legislature supplemented the
provisions of existing laws' 3 to permit reasonable detention of persons
leaving mercantile establishments which use an anti-shoplifting or inventory control device. Activation of the device constitutes reasonable cause
for the detention. However, the provisions of this supplement apply only
with respect to mercantile establishments in which a notice has been
posted in a clear and visible manner advising patrons that the antishoplifting or inventory devices are being utilized."'
43 S.E.2d 443 (1903).
161. 242 Ga. 669, 251 S.E.2d 266 (1978).
162. Id. at 670, 251 S.E.2d at 267 (Hall, J., concurring specially).
163. GA. CODE ANN. § 105-1005 (1968).
164. GA. CODE ANN. § 105-1006 (Supp. 1979).

