Local Government Law
By R. Perry Sentell, Jr.*

Neither dark of night nor Skylab could stay the bustling activity of
litigation and legislation in local government law during this survey period.
Only the more noteworthy developments can be treated, and these in
highly summary fashion. The covered cases are loosely organized by topic,
and the noted statutes are all general ones. Welcome again, therefore, to a
legal domain where there was no energy crisis.
I.
A.

COURT DECISIONS

Municipalities

Home Rule. The year's judicial attention to "home rule", although limited, served to further evolve the somewhat inarticulate legislative thrusts
composing the Municipal Home Rule Act of 1965.' Savage v. City of
Atlanta,' presented a taxpayer's challenge to the validity of measures
adopted by the municipal council increasing the compensation of the
mayor and president of the council and authorizing monthly expense payments to council members. Because all of those measures applied to officials then in office, they were attacked as condemned by the home rule
statute's prohibition that "[a]ny such increase in compensation shall not
be effective until after the taking of office of those elected at the next
regular municipal election which is held immediately following the date on
which the action to increase such compensation was taken. . . . In response, a majority of the supreme court observed that the prohibition was
expressly directed to compensation increases of "members of the municipal governing authority," or, the court substituted, members possessing
"3
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1. GA. CODE ANN. §§ 69-1015-1021 (1976). See generally, Sentell, Home Rule Benefits or
Homemade Problems for Georgia Local Government?, 4 GA. ST. B.J. 317 (1968); Sentell,
"Home Rule": Its Impact on Georgia Local Government Law, 8 GA. ST. B.J. 277 (1972);
Sentell, Local Government "Home Rule": A Place to Stop?, 12 GA. L. REv. 805 (1978);
Sentell, The Express Exclusions from Home Rule Powers, URBAN GEORGIA Feb. 1978, at 13.
2. 242 Ga. 671, 251 S.E.2d 268 (1978).
3. GA. CODE ANN. § 69-1019(a) (1976).
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"legislative powers." Under the municipal charter, the court further construed, neither the mayor nor the president of the council was a member
of the legislative branch, and their compensation increases were therefore
valid.' The court refused to pronounce the same benediction, however, for
the expense payments to members of the council. Those payments, the
court declared, were "tantamount to the payment of compensation rather
than the reimbursement of expenses," 5 and were thus invalid by reason of
their immediate effect.'
Annexation. Georgia law provides two methods for the annexation of
unincorporated territory into a municipality-annexation by municipal
ordinance and annexation by local statute of the General Assembly.7 Litigation during the survey period illustrated controversy arising from each
method.
The plaintiffs in City of Cartersville v. Bartow County School District"
employed two primary challenges to annexation ordinances adopted under
the general statute which requires the approval of "all of the owners of all
of the land" to be annexed.' First, the challengers urged that one of the
annexed tracts contained three lots which would remain unincorporated
because the owners had not signed the applications. According to the court
of appeals, that point was not crucial: the statute merely requires that the
properties adjoin and that one of them in turn adjoins the municipal limits."0 "It imposes no requirement that all of the property located within the
outer perimeter of such an area be included within the annexation. ... "'"
The second challenge complained of the failure of the annexation applications to contain the signatures of those holding property interests under
security deeds, lease agreements, and unrecorded deeds. Again the court
was unreceptive. It construed the signature requirement to mean "the
4. The court construed the charter to create a separation of powers between the executive
branch (composed of the mayor) and the legislative body (composed of the council). Although
the president of the council was the presiding officer and possessed power to cast tie-breaking
votes, the charter expressly declared him not a member of the council.
5. 242 Ga. at 679, 251 S.E.2d at 273. The court emphasized that the payments were in
lump sum, unverified, and in addition to reimbursement of other documented expenses
actually incurred.
6. The court relied upon GA. CODE ANN. § 69-1019(a) and (b) (1976).
7. See generally, Sentell, The Law of Municipal Annexation in Georgia: Evolution of a
Concept?, 2 GA. L. REv. 35 (1967); Sentell, Municipal Annexation in Georgia: Nay-Sayers
Beware, 5 GA. L. REv. 499 (1971); Sentell, MunicipalAnnexation in Georgia: The Contiguity
Conundrum, 9 GA. L. REV. 167 (1974).
8. 145 Ga. App. 129, 243 S.E.2d 293 (1978).
9.

GA. CODE ANN. § 69-902 (1976).

10. The court noted the municipality's utilization of "spoke" annexation which, it said,
had since been prohibited by statute, 1976 Ga. laws 1011.
11. 145 Ga. App. at 130, 243 S.E.2d at 295. The court observed that "gaps or holes within
the city limits" could always be created by the municipality's adoption of a separate ordinance for each application.
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record title holder of the fee simple title."" To hold otherwise would frustrate the authorized annexation procedure.
Equally unsuccessful were the objectors to the local annexation statute
in Wall v. Board of Elections of Chatham County.' 3 A primary contention
of invalidity was directed toward the statute's treatment of the municipality and the annexed territories as one electoral unit, thus permitting a
single majority of the voters in that unit to determine the effectiveness of
the statute." Rejecting that contention, the supreme court approved the
single-majority referendum, relying upon its own prior decisions' 5 and
those of the Supreme Court of the United States.'" The court also rejected
the argument that the statute's inclusion of a change in the method of
electing aldermen was unrelated to the annexation and therefore violative7
of the constitution's command that a statute deal with only one subject.
The court reasoned that the election change was required by the federal
Voting Rights Act of 1965"1 and, "that the electoral change is ancillary to
and a necessary incident of the annexation and, therefore, was properly
included in the same law."" Finally, the court conceded the existence of a
conflict between two sections of the statute over whether certain "islands"
in the area were thereby annexed.10 It held, however, that the inconsistency
could be disregarded and legislative intent derived from the area description which excluded the islands from the annexation."
Dissolution. Historically, Georgia municipalities may be dissolved by
two methods-dissolution of nonfuctioning municipalities by order of the
12. The court thus adopted the meaning of "owner" employed in the "60% statute," GA.
CODE ANN. § 69-904 (1976).
13. 242 Ga. 566, 250 S.E.2d 408 (1978).
14. It was argued that because the number of voters in the municipality far outnumbered
those in the annexed territories, their overwhelming approval of the annexation obscured the
disapproval by the voters in the annexed territories.
15. Lee v. City of Jesup, 222 Ga. 530, 150 S.E.2d 836 (1966); Bruck v. City of Temple,
240 Ga. 411, 240 S.E.2d 876 (1977).
16. Hunter v. City of Pittsburgh, 207 U.S. 161 (1907).
17. GA. CONST. art. III, § 7, 4 (1976), GA. CODE ANN. § 2-1304 (1977).
18. 42 U.S.C. § 1973c. The court also rejected the challengers' argument that federal
forum approval of the annexation had not been obtained under the voting rights statute. For
discussion of this requirement, see Sentell, Federalizing Through the Franchise: The Supreme Court and Local Government, 6 GA. L. REv. 34 (1971).
19. 242 Ga. at 570, 250 S.E.2d at 413. The court also upheld the sufficiency of the notice
of intention to introduce the local statute. For discussion of this requirement generally, see
Sentell, Local Legislation in Georgia: The Notice Requirement, 7 GA. L. REv. 22 (1972).
20. One section indicated that they were, and the other that they were not. The court
termed the inconsistency only "a slight variance."
21. The court also held inapplicable to the annexation certain election time requirements
contained in the Georgia Municipal Election Code, GA. CODE ANN. § 34A-602 (1970), by
reasoning that those requirements apply only when the municipal governing authority
changes the bounds of election districts.
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superior court,2 and local statutory repeal of municipal charters. City of
Mountain View v. Clayton County 3 featured the latter method in a most
controversial context, but challenges to the method's validity were to no
avail. Procedurally, the supreme court sustained the sufficiency of the
affidavit of notice of intention to introduce the local statute: "We find the
affidavit shows publication in the newspaper in which sheriff's advertisements for the locality affected are published once a week for three
weeks during a period of sixty days immediately preceding its introduction into the General Assembly 'as provided by law.' ,,21. Substantively,
the court spurned the suggestion of referendum approval, emphasizing
that municipalities are creatures of the legislature and thus may be abolished by the legislature, and holding that neither "home rule" 21 nor
"amendment 19" of the constitution2 infringes upon that precept. The
court also rejected the argument that the statute unlawfully impaired the
obligation of contracts; municipal offices depend upon an effective statute,2 and holders of alcoholic beverage licenses do not require the status
of vested property rights."8
Elections. The municipal election contest was the focus of the supreme
court's attention on at least two occasions during the survey period. Lyde
v. City of Brunswick21 established that although the State Election Board
need not be notified when a contest petition is filed with the municipal
governing authority, the board must be served with a copy of the proceeding when the case is taken to the superior court.3 0 In Lyde, the losing
candidate in an election for municipal mayor suffered a dismissal because
3
of her failure to serve the proceeding. '
32
The issue in Davidson v. Bryan was slightly more substantive. There
the court decided that a municipal council could not rule on the contest
22. GA. CODE ANN. § 69-105 (1976). For discussion of this method, see Sentell, Selected
Oddities in Georgia Municipal Law, 9 GA. L. REv. 783 (1975).
23. 242 Ga. 163, 249 S.E.2d 541 (1978).
24. Id. at 165, 249 S.E.2d at 543.
25. Indeed, the court observed, the home rule statute specifically reserves to the General
Assembly the power to dissolve by local statute. GA. CODE ANN. § 69-1016 (1976).
26. GA. CONST. art. IX, § 4,
2, GA. CODE ANN. § 2-6102 (1977). The court said that

"[tihis provision provides uniformity of certain powers of municipalities not autonomy." 242
Ga. at 167, 249 S.E.2d at 544.
27. "If the law is capable of being repealed, the right of the officer is gone." 242 Ga. at
168, 249 S.E.2d at 544.
28. The court said the repeal of the charter was not an act of license revocation by the
issuing authority. 242 Ga. at 168, 249 S.E.2d at 544.
29. 241 Ga. 554, 246 S.E.2d 673 (1978).
30. The court held that this requirement of the State Election Code had been made
applicable to municipal elections by the Municipal Election Code. GA. CODE ANN. § 34-A110 (1970).
31. The court rejected the plaintiff's contention that the defendant's service of appeal was
sufficient notice to the board.
32. 242 Ga. 282, 248 S.E.2d 657 (1978).
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for lack of a qualified quorum;1 that the council's decision not to hear the

contest was appealable to the superior court;34 that the receipt of illegal
votes would constitute a ground of contest;3 and that the contestant was
not required to challenge illegal registrants before the completion of the
election .36
Officers and employees. Discipline, dismissal, and retirement were all
matters of legal concern to municipal offices and employees this year.
Hodnett v. City of Atlanta37 offered the court of appeals an opportunity to
impart its approval to a police bureau rule which prohibited the communication of "official information" to anyone outside the bureau. Holding the rule valid both on its face and as applied to the challenger, the
court deemed the prohibition "reasonable in order to maintain discipline
and efficiency so as to best accomplish its mission of public safety. . .

."

The discharged policy officers in Cook v. City of Calhoun31 were both more
successful and equally unsuccessful. On the one hand, the court declared
as insufficient dismissal notices that charged "conduct unbecoming a
member of the police department and against the policy of this department," accompanied by a letter from the department head recommending
dismissal on the basis of reports from unidentified complainants. "This is
entirely inadequate as a statement of charges," said the court, "and insufficient to meet the standard . ..that they apprise the employee of the

nature and circumstances prompting his discharge." 0 Even so, the court
denied the officers' petition for certiorari because they had failed to specify
insufficiency of notice as a ground for review. Faring no better was the
petitioner in Sams v. Elder,4 a forty-seven year-old employee seeking to
retire under a charter provision that "any officer or employee who has
served twenty-five (25) years and who has attained the age of fifty-five (55)
years may elect to retire on a reduced pension. . ."I' Although the petitioner had served in excess of twenty-five years, the court reasoned that
the charter presupposed
that at age fifty-five "there be some active service
'43
".

from which to retire.

Two municipal mayors found themselves defendants in defamation ac33. The mayor and two councilmen were disqualified because they were candidates in the
election in issue.
34. Otherwise, said the court, the right to appeal would be eliminated.
35. This, the court held, although the Municipal Election Code did not so specify.
36. The court could find no such statutory requirement, it said.
37. 145 Ga. App. 285, 243 S.E.2d 605 (1978).
38. Id. at 286, 243 S.E.2d at 606.
39. 146 Ga. App. 55, 245 S.E.2d 366 (1978).
40. Id. at 55, 245 S.E.2d at 367.
41. 145 Ga. App. 222, 243 S.E.2d 644 (1978).
42. Id.
43. Id. at 223, 243 S.E.2d at 644. "This being so, appellant's application constituted an
election to retire prior to age 55 and does not satisfy the conditions required by the law." Id.
at 223, 243 S.E.2d at 644.
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tions during the period. In King v. Masson" the court refused to disturb a
verdict in favor of the police radio operator in a slander action. The court
conceded that some of the mayor's alleged statements were made in a
conference scheduled at the request of the plaintiff's husband and thus had
not been sufficiently published. Other alleged statements, however, were
made to other municipal officials. Whether those latter statements were
privileged and whether, if so, the privileges were abused, were properly
questions for the jury."
Not for the jury was the action brought by the municipal chief of police
in Goolsby v. Wilson."5 There the court held that under Georgia statutory
law17 and decisions of the United States Supreme Court, 8 the chief must
prove both that the mayor acted "wilfully, corruptly, or maliciously" and
that "actual malice existed in the unconstitutional sense."'" Remarking
upon the chief's status as a "public official" and the mayor's statements
relating to the unexplained absence of money posted for a traffic offense,
the court affirmed the trial judge's directed verdict for the mayor.
Finally, Barge v. City of College Park50 presented a workers' compensation claim for the death of a municipal police officer who, while uniformed and driving to work, was ambushed by unknown persons. Reversing
the compensation board and the, trial judge, a majority of the court of
appeals reasoned that the deceased had been on twenty-four hours call,
that he had been killed in the line of duty, and that his death thus arose
5
"in the course of employment." '
Legislation. The municipal legislative process and its primary product,
the "ordinance," were scrutinized from several perspectives during the
period under study.2 One of those scrutinies focused upon the veto stage
of the process. The court in Southern Classic Properties, Inc. v. Mayor &
Aldermen of Milledgeville5 sought to determine the impact of a charter
amendment specifying that council action overriding a mayor's veto must
be taken at the next regular meeting held by the council after such veto
at which a quorum was present. The court of appeals construed that
amendment to set the first council meeting after the amendment's enact44. 148 Ga. App. 229, 251 S.E.2d 107 (1978).
45. The court said the privilege would be abused should the jury find it had been used as
a cloak for venting private malice.
46. 146 Ga. App. 288, 246 S.E.2d 371 (1978).
47. GA. CODE ANN. § 105-709 (1968). The court said this statute constituted as privileged
communications, statements by a publicofficial in regard to his official duties.
48. New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
49. 146 Ga. App. 289, 246 S.E.2d at 372.
50. 148 Ga. App. 480, 251 S.E.2d 580 (1978).
51. A dissenting opinion could find nothing in the record revealing that the police officer
was actually on duty while driving to work. Id. at 485, 251 S.E.2d at 584.
52. See generally, Sentell, The Legislative Process in Georgia Local Government Law, 5
GA. L. R~v. 1 (1970).
53. 146 Ga. App. 159, 245 S.E.2d 859 (1978).
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ment as the cut-off date for overriding outstanding vetoes. "Thus construed," said the court, "the statute [charter amendment] would have no
retroactive or retrospective application and instead would be given an
interpretation which in no way would render it unconstitutional.""4
An ever-present point of perplexity for municipal legislation is its potential problem with general statutes of the General Assembly. Georgia's constitution has long declared that "no special law shall be enacted in any
case for which provision has been made by an existing general law, '5 5 and
municipal ordinances are subject to that declaration. Over the years our
appellate courts have struggled to locate the precise point of invalidity for
ordinances," and the last survey period's great case was City of Atlanta v.
Associated Builders & Contractors of Georgia, Inc.57 There the supreme
court conceded past confusion but announced as its test for the future the
standard of "genuine conflict" which resulted in a holding of validity for
the ordinance there in issue. During the current survey period, however,
the same court invalidated two ordinances without even alluding to its
decision in Associated Builders & Contractorsand without mention of the
"genuine conflict" test, nor indeed any other! The ordinance so treated in
Lambert v. City of Atlanta51 was a measure prohibiting loitering in public
places for the purpose of sexual solicitation, and the court merely pointed
to the general statutes regarding prostitution and sodomy.', The court
tendered an identical performance in Edmonds v. City of Albany," in
respect to an ordinance prohibiting the refusal to comply with a lawful
order of a police officer.' So much, then, for a test for the future.
According to the supreme court, an "almost unprecedented" facet of the
ordinance in Georgia Southern & Florida Railway v. Odom 2 was its alternative phraseology; it required that "[aill trains must slow down to a
speed not to exceed fifteen (15) miles per hour . . ., or that a flagman be
placed at each railroad crossing within these limits ....,,13
The sole issue
posited for decision was whether, once the flagman requirement had been
invalidated,64 the speed limit provision could be given effect. In resolving
that issue, a majority of the court analogized to the instance of a statutory
54. Id. at 160-61, 245 S.E.2d at 860.
55. GA. CONST. art. I, § 2, 7 (1976), GA. CODE ANN. § 2-207 (1977).
56. See Sentell, When is a Special Law Unlawfully Special?, 27 MERCER L. REv. 1167
(1976); Sentell, Unlawful Special Laws: A Postscript on the Proscription,30 MERCER L. REV.
319 (1978).
57. 240 Ga. 655, 242 S.E.2d 139 (1978). See Sentell, Local Government Law, 30 MERCER
L. REV. 133, 138 (1978).
58. 242 Ga. 645, 250 S.E.2d 456 (1978).
59. GA. CODE ANN. §§ 26-2003,-2012 (1977).
60. 242 Ga. 648, 250 S.E.2d 458 (1978).
61. The invalidating general statute was GA. CODE ANN. § 26-2505 (1977).
62. 242 Ga. 169, 249 S.E.2d 545 (1978).
63. Id. (citation omitted).
64. That requirement had been invalid because of the existence of a general statute.
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exception and applied the rule that once the exception falls, the remainder
of the measure may be void. The court explained that "if the flagman
provision of the ordinance is struck down and the 15-mile-per-hour speedlimit provision is allowed to stand, the upshot would be that all trains
would be required to slow down to a speed not in excess of 15 miles per
hour, regardless of whether or not flagmen (or mechanical protective devices) were present at the grade crossings." 5 Because the court was unable
to ascertain the municipality's intent in the matter, the speed limit provision was invalidated.6
Powers. As usual, the specter of municipal power loomed upon a variety
of substantive horizons during the year. 7 As a point of departure, and in a
case not otherwise suitable for present discussion, the supreme court took
the occasion to reconfirm a basic and long standing power limitation: "A
county or municipal corporation, created by the legislature, does not have
standing to invoke the equal protection and due process clauses of the
State or Federal Constitution in opposition to the will of its creater." s
In recent years the supreme court has retracted much of the municipal
discretion which its earlier decisions had permitted in respect to the issuance or nonissuance of malt beverage licenses." On occasion during the
current review period, however, the court drew the line on those retractions. In Tipton v. City of Dudley,70a license applicant attacked the validity of a municipal resolution which prohibited the sale of malt beverages
and stated that no such licenses would be issued." Rejecting the attack,
the court agreed that if a municipality decides to permit beverage sales, it
must set forth prescribed standards for licenses and issue licenses to applicants who meet those standards. It did not follow, however, that municipal
governing authorities must decide to permit beverage sales: "[Tlhey have
the right to prohibit its sale and deny all applicants a license.""
Oliver v. City of Macon" confronted the court of appeals with a municipal effort to declare certain structures public nuisances. More specifically,
65. 242 Ga. at 171, 249 S.E.2d at 546.
66. A dissenting opinion argued that in a severability case, when legislative intent is
unclear, the court should uphold and not strike down.
67. For discussion of municipal power generally, see Sentell, Discretionin Georgia Local
Government Law, 8 GA. L. REV. 614 (1974); Sentell, Reasoning by Riddle: The Power to
Prohibit in Georgia Local Government Law, 9 GA. L. REV. 115 (1974).
68. City of Atlanta v. Spence, 242 Ga. 194, 195, 249 S.E.2d 554, 556 (1978). This case is
discussed under the county taxation section, infra.
69. The initial break came in City of Atlanta v. Hill, 238 Ga. 413, 233 S.E.2d 193 (1977).
See Sentell, Local Government Law, 29 MERCER L. REV. 189, 196 (1977). A follow-up fruition
is Bozik v. Cobb County, 240 Ga. 537, 242 S.E.2d 48 (1978). See Sentell, Local Government
Law, 30 MERCER L. REv. 133, 153 (1978).
70. 242 Ga. 807, 251 S.E.2d 545 (1979).
71. The applicant also sought to mandamus the issuance of a license.
72. 242 Ga. at 808, 251 S.E.2d at 546.
73. 148 Ga. App. 346, 251 S.E.2d 175 (1978).
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the municipality had convinced the judge of the municipal court that the
buildings were unsafe, and the judge had afforded the owners sixty days
in which to repair or demolish. The court found the evidence to support
the judge's decision,74 and because he had provided the owners a sufficient
opportunity to repair,75 his order "did not amount to an unconstitutional
taking of private property without compensation.""
Still another controverted exercise of power was the municipal regulation of businesses and professions. In Airport Bookstore, Inc. v. Jackson"
the supreme court rejected constitutional challenges to ordinances requiring the licensing of certain sex-related businesses. The licensing of bookstores and movie theaters is not a per se violation of the first amendment,
said the court, and the license fee in issue had not been shown to be an
8
unreasonable charge to cover the cost of investigating the applicant.1
Moreover, the municipality was not prohibited from classifying adult
bookstores, theaters, and entertainment establishments differently from
other bookstores, theaters, and places of entertainment, and thereafter
regulating them. The ordinances' reporting and disclosure requirements
were held a valid means of gathering the data necessary to investigate the
8
applicant and detect violations." Via Gleason v. City Council of Augusta, 0
the court also dismissed an attorney's challenge to a municipal occupation
license ordinance. Observing the ordinance's exception of professionals
from criminal sanctions, the court held they were subject to civil liability
and that "[a] person who challenges a law upon equal protection grounds
must show that the law discriminates against the challenger, not in favor
of him."'8
74. The court found ample evidence that the structures were dangerous to the public
health and safety. The court refused to consider attacks upon the municipal housing code
because that code had never been placed in evidence. On this point, see Shantha v. City of
Atlanta, 241 Ga. 432, 246 S.E.2d 194 (1978), where the supreme court did review the provisions of a housing code but held the imposition of a maximum sentence of $500 or six months
imprisonment for each violation was not unconstitutional for reasons of vagueness.
75. It was this point which distinguished Home v. City of Cordele, 140 Ga. App. 127, 230
S.E.2d 333 (1976).
76. 148 Ga. App. at 347, 251 S.E.2d at 176. The public nuisance perspective also extended
to Stephens v. Tate, 147 Ga. App. 366, 249 S.E.2d 92 (1978), where the court held that a
neighboring property owner was not an "aggrieved party" with standing to complain of the
municipality's issuance of a building permit for adjoining property. The court said the standing test was the same as the special damages test for public nuisances, and that allegations
of diminution in resale value and loss of privacy did not meet it.
77. 242 Ga. 214, 248 S.E.2d 623 (1978).
78. The court noted that the fee was not a revenue measure.
79. The court also sustained the ordinance's imposition of a five-year ban on persons
convicted of crimes, at least as the ban applied to applicants for adult bookstores with "peep
shows."
80. 242 Ga. 796, 251 S.E.2d 536 (1979).
81. Id. at 797, 251 S.E.2d at 537. In order to avoid conflict with general statutes licensing
the practice of law, the court emphasized the ordinance's imposition of a "revenue tax"
enforced by civil penalties only.
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Taxation. In general, it was not a successful year for those complaining of municipal ad valorem taxation. Oxford v. City of Waycross"' presented the plea of an owner of a shopping center who had been denied an
opportunity to appeal a valuation increase to the board of equalization
because he had failed to file his notice within the time limit. To plaintiffs
objection that he had not been personally served with the change in valuation,8 1 the court emphasized evidence that the change had been mailed to
plaintiff's mall manager as the plaintiff had requested, and held that
"where service of a notice of change of assessment is made in the manner
requested by the taxpayer he cannot complain that service was inadequate."8,
If the taxpayer wished to complain of a municipal tax, he had best be
certain that the tax is indeed a municipal one; this was the message of
Eugenia Cotton Co. v. Columbus. 5 Refusing to permit the complainant to
take advantage of an exemption from municipal taxation of cotton, 6 the
court noted that the tax was imposed by "Columbus, Georgia," consolidated municipal and county governments, and characterized by the court
as "an amorphous political entity.""7 Because the legislature had not expressly directed the exemption to consolidated governments, the court
concluded that "Columbus, Georgia" could impose the tax in accordance
with the millage rates prevailing outside the "Urban Services District."88
Courts. In the current survey period there was further evolution of the
rule that special statutory procedures for local courts prevail over procedures provided by general statutes, if the local court was created by the
General Assembly under express constitutional authorization.8 ' In Critz
Buick, Inc. v. Aliotta"° this rule operated to preclude application of a
provision of the Civil Practice Act requiring a plaintiff to establish his
damages before a jury in the event of default." The court simply observed
that special statutory rules of procedure for the municipal court in issue
expressly provided for no jury. The same rule operated in State v. Ramsey"
to overcome the requirement of a general statute that a defendant who
demands trial must be discharged if he is not tried by the conclusion of
82.
83.

241 Ga. 159, 243 S.E.2d 881 (1978).
The court expressly refused to determine whether the "current version" of GA. CODE
ANN. § 92-6911 (1974) requires personal service when made at a business office within the
county.
84. 241 Ga. at 160, 243 S.E.2d at 882. The court also rejected the defective notice argument.
85. 146 Ga. App. 396, 246 S.E.2d 418 (1978).
86. GA. CODE ANN. § 5-603 (1975).
87. 146 Ga. App. at 397, 246 S.E.2d at 419.

88. Id.
89.
90.

91.
92.

GA.
145
GA.
147

CONST. art. VI, § 7, 1, GA. CODE ANN.
Ga. App. 805, 245 S.E.2d 56 (1978).
CODE ANN. § 81A-155 (1977).
Ga. App. 150, 248 S.E.2d 289 (1978).

§ 2-3601

(1977).
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the next regular term at which juries were impaneled."
The rule does not apply when the local court is not of constitutional
status, as indicated by Cochran v. City of Rockmart." There the court
invalidated a municipal charter provision allowing appeals from the municipal recorder's court to the superior court because of a general statute
establishing the writ of certiorari as the exclusive method of review."
Liability. The prolific press of liability claims against municipalities
showed no signs of abating during the time under focus." The assertions
ranged from the basic to the esoteric, and patterns of judicial response are
puzzling to perceive.
City of Atlanta v. Fry" evidenced a remarkably intense difference of
opinion within the court of appeals over the traditional "govermentalproprietary" dichotomy. Two former police officers claimed they had been
demoted in violation of their constitutional rights because of comments
attributed to them in a newspaper article. Dividing five-to-four, the court
reversed a judgment against the municipality, on the ground that "the
operation of a police department, including the hiring, firing, promotion,
demotion, and transfer of officers, is a governmental function."" In adamant opposition, the dissenters maintained that "the rating of these city
employees (as ordinary patrolmen rather than Decoy Squad personnel)"
constituted a "ministerial function in the day to day administration of a
branch of the corporate enterprise.""
By far the most popular liability claim was the one grounded in nuisance,' °° and several of those succeeded, at least in terms of presenting a
jury question. Thus, in City of Bowman v. Gunnells ' the court affirmed
denial of the municipality's motion for summary judgment because the
record demonstrated an issue of fact whether the municipality created a
nuisance when, after notice of malfunction, it failed to replace a lightbulb
in a traffic light. Similarly, in Porter v. City of Gainesville'" the court
observed that the operation and maintenance of playground equipment so
designed as to be dangerous to life or health is a nuisance for which a
municipality may be sued, and reversed summary judgment against the
plaintiff.
Some limitations on municipal nuisance liability still exist, however.
93.
94.
95.

GA. CODE ANN. § 27-1901 (1978).

242 Ga. 732, 251 S.E.2d 259 (1978).
GA. CODE ANN. § 19-101 (1971).
96. See generally, R. P. SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA (2d
ed. 1972).
97. 148 Ga. App. 269, 251 S.E.2d 90 (1978).
98. Id.
99. Id. at 271, 251 S.E.2d at 91.

100. See generally, Sentell, Municipal Liability in Georgia: The "Nuisance" Nuisance,
12 GA. ST. B.J. 11 (1975).
101. 148 Ga. App. 27, 251 SE.2d 39 (1978).
102. 147 Ga. App. 274, 248 S.E.2d 501 (1978).
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Oliver v. City of Atlanta'0° illustrates the continued vitality of traditional
tort precepts. There, in an action for the death of a child drowned in a
municipal swimming pool, the court noted that the pool was surrounded
by a fence, posted with signs, and obviously in disuse; and held-in the
face of a nuisance allegation-that the child was a trespasser to whom no
duty was breached. Another limitation inheres in the nature of the municipal act from the time perspective. In City of LaGrange v. Whatley, 0° for
example, the court illustrated that limitation as follows: "Appellee testified that the one and only time sewage backed up into his home was
February 7, 1977. There being no evidence here to establish that the
[municipality] had created or was maintaining a nuisance, the
trial court
' 05
erred in denying appellant's motion for summary judgment.'
The most striking facet of the nuisance litigation this year was the supreme court's return to the scene in reversing two decisions by the court
of appeals. Mayor & Council of Savannah v. Palmerio'01 presented an
action for personal injuries suffered in a head-on collision in the middle,
or reversible, lane of a three-lane viaduct. Plaintiffs argued that the municipal signs were too small and too few, thereby resulting in the maintenance
of a nuisance. Noting disagreement below,0 7 the supreme court undertook
an "analysis" of the law which yielded, inter alia, the following "propositions:" "To be held liable for maintenance of a nuisance, the municipality must be chargeable with performing a continuous or regularly repetitious act, or creating a continuous or regularly repetitious condition,
which causes the hurt, inconvenience or injury; . . . the municipality
must have knowledge or be chargeable with notice of the dangerous condition; . . . and, if the municipality did not perform an act creating the
dangerous condition, such as installing and maintaining a defective traffic
signal . . . , the failure of the municipality to rectify the dangerous condition must be in violation of a duty to act."'"8 The court then accepted the
trial judge's version of the case: Because they had not seen the signs,
"plaintiffs were necessarily seeking to impose liability on the city for having failed to place traffic-control signals rather than for having placed
them improperly."' 0'° When that version was subjected to the court's
"propositions," it failed to produce a conclusion of nuisance. Rather, "the
plaintiffs' evidence failed to show that the city had committed an act
which created the dangerous condition or that the city had failed to per103. 147 Ga. App. 790, 250 S.E.2d 519 (1978).
104. 146 Ga. App. 174, 246 S.E.2d 5 (1978).
105. Id. (emphasis in original). In Cason v. Columbus, 148 Ga. App. 208, 250 S.E.2d 836
(1978), the court rejected the plaintiff's argument that the manner in which the municipality
rountinely operated its street sweepers constituted a nuisance, on the grounds of lack of
evidence to support the allegation.
106. 242 Ga. 419, 249 S.E.2d 224 (1978).
107. Palmerio v. Mayor & Council of Savannah, 145 Ga. App. 429, 243 S.E.2d 680 (1978).
108. 242 Ga. at 426-27, 249 S.E.2d at 229-30.
109. Id. at 424, 249 S.E.2d at 228.
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form an act that it was
under a duty to perform which would rectify the
' 0
dangerous condition.""
The supreme court then employed its Palmerio analysis for the same
result in City of Atlanta v. Leake,"' an action for the death of plaintiffs
husband, alleging that he was injured by a high-pressure water hose while
municipal employees were attempting to unclog a sewer drain. Even if the
clogged drain was a nuisance, reasoned the court, the decedent's alleged
injury was caused by the municipality's abatement of that nuisance rather
than its maintenance. "The striking of Mr. Leake by the hose was a one
time occurrence which could not in itself be termed to be a nuisance.""'
Another municipal liability possibility, although not of a tort complexion, is the constitution's command that "[p]rivate property shall not be
taken, or damaged, for public purposes, without just and adequate compensation being first paid. . .. ,."I The plaintiff in Pope v. City of
Atlanta"4 sought to utilize that command against the municipality's refusal, in accordnce with a statute and study,"5 to permit her to build a
tennis court on property within 150 feet of a river. In rejecting the plaintiff's argument, the court proffered the following formulation: "The distinction between use of eminent domain and use of the police power is that
the former involves the taking of property because it is needed for public
use while the latter involves the regulation of the property to prevent its
use in a manner detrimental to the public interest.""' 6
A perennial point of perplexity in municipal liability litigation is compliance with the "ante litem" notice requirement-the statutory mandate of
notice of claim to the municipal governing authority within six months of
the event." 7 In Chiles v. City of Smyrna, "' yet another claimant felt the
bite of summary judgment on the point of notice. There the court discounted the sufficiency of an accident report and two form letters from the
plaintiff's insurance carrier and held that both individually and collectively those documents did not comply with the notice-of-claim statute.
"[W]e hold," said the court, "that a municipality is not bound to gather
up all letters, forms and documents written to every Tom, Dick and Harry
110. Id. at 427, 249 S.E.2d at 230.
111. 243 Ga. 20, 252 S.E.2d 450 (1979).
112. Id. at 21, 252 S.E.2d at 451. Thus, the court reversed Leake v. City of Atlanta, 146
Ga. App. 57, 245 S.E.2d 338 (1978).
1, GA. CODE ANN. § 2-301 (Supp. 1979).
113. GA. CONST. art. I, § 3,
114. 242 Ga. 331, 249 S.E.2d 16 (1978).
115. The statute was the Metropolitan River Protection Act, 1973 Ga. Laws 128, and the
study was the "Chattahoochee Corridor Study."
116. 242 Ga. at 334, 249 S.E.2d at 19. The court thus emphasized the state's interests in
preventing flooding, halting land erosion, and protecting the water supply.
117. GA. CODE ANN. § 69-308 (1976). See generally Sentell, Georgia Municipal Tort Liability: Ante Litem Notice, 4 GA. L. REV. 134 (1969); Sentell, Ante Litem Notice: Cause for Pause,
URBAN GEORGIA Oct. 1978, at 24.
118. 146 Ga. App. 260, 246 S.E.2d 117 (1978).
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about an alleged claim against it in order to determine if it has been placed
on notice . . .,,1
Since last year's survey, the United States Supreme Court has overruled
its prior decisions in order to conclude that local governments are vulnerable to claims for damages arising under the Civil Rights Act of 1871, now
codified as 42 U.S.C. § 1983.120 In Monell v. Department of Social
Services' the Court's conclusion was that "a local government may not
be sued. . .for an injury inflicted solely by its employees or agents. Instead, it is when execution of a government's policy or custom, whether
made by its lawmakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury that the government as an
entity is responsible under § 1983."122
The Court's Monell formulation has already confused the Georgia Court
of Appeals. In City of Atlanta v. Fry,1 3 former municipal police officers
claimed back pay lost from demotions allegedly resulting from comments
attributed to them in a newspaper article. The court's five-judge majority
opinion said that "[aissuming purely for the sake of argument" that
Monell was applicable, "there has been no evidence that the appellees'
demotion came about as the result of the enforcement of an official city
policy."'2 4 Taking direct issue, a four-judge dissenting opinion viewed
Monell as "a much broader holding. ... ""5 To the majority's absence-ofpolicy position, the dissent responded as follows: "Whatever 'official city
policy' there may be in demoting policemen for undue relationships with
newspaper reporters, it can only be surmised through the actions of the
officer in charge of these departments."' 2 6
Zoning. When a municipality rezones property from residential to
apartment use without conditions, the fact that it may have intended to
include conditions does not invalidate the rezoning nor afford the municipality a valid ground to deny an application for a building permit for
apartment construction.ln On the other hand, the court refused to require
119. Id. at 263, 246 S.E.2d at 120. The court said that "[i]n order for notice to be in
compliance with § 69-308, it must be addressed to and received by the municipality or one
of its departments or officials." In Brackett v. City of Atlanta, 149 Ga. App. 147, 253 S.E.2d
786 (1979), the court was more sympathetic to the claimant-it reversed summary judgment
for the municipality when the trial record failed to show on its face that the ante litem notice
was given more than six months after injury.
120. 42 U.S.C. § 1983 (1970).
121. 436 U.S. 658 (1978).
122. Id. at 694. The Court reversed the lower courts' denial of claims by female employees
who challenged municipal policy which compelled pregnant employees to take unpaid maternity leaves before such leaves were medically required.
123. 148 Ga. App. 269, 251 S.E.2d 90 (1978).
124. Id. at 270, 251 S.E.2d at 91.
125. Id. at 271, 251 S.E.2d at 91.
126. Id. at 271-72, 251 S.E.2d at 92.
127. City of Atlanta v. Westinghouse Electric Corp., 241 Ga. 560, 246 S.E.2d 678 (1978).
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a municipality to rezone a parcel of residential property to commercial use
when, said the court, the request was for "spot" zoning, the request was
opposed in both local government meetings, and existing heavy traffic and
potential increase in market value were insufficient to demonstrate that
the municipality had clearly acted arbitrarily and unreasonably. 2
B.

Counties

Officers and Employees. On several occasions during the survey period,
controversies among county officers and employees sought out the law for
solution. The law's response was selective.
In Herrin v. Callahan,215 for example, the supreme court refused the
assistance of mandamus to a county commissioner who had been removed
from his position as chairman by vote of the other commissioners. The
local statute establishing the governing authority provided merely for the
selection of a chairman, noted the court, but did not require election for
any set term. Thus, the commissioners' retention of a chairman was discretionary in nature and not the subject for mandatory relief. In contrast, the
court's reaction in Mobley v. Polk County'3" was more positive. There,
because county commissioners were without authority to establish work
regulations for an employee of the tax commissioner, 13' the commissioners
could be commanded to pay the employee's salary for work performed.
Moreover, the commissioners in turn were entitled to a mandamus requiring the tax commissioner to keep his office open from 9:00 A.M. to 5:00
P.M. each day, as authorized by general statute.
Dekalb County v. Winkler'31 presented the complaint of an employee
who alleged his unlawful demotion was in violation of the county code.
Because that code had never been introduced into evidence, held the court,
the code could not be considered in resolving the case.' 33 The local statute
under which the county merit system council operated failed to provide for
the council's jurisdiction over demotions; thus the employee had sought
relief in the wrong forum. The trial judge was in error, the court concluded,
in permitting certiorari from the merit system council.
The applicant had expended considerable sums in acquiring and developing the tract in
reliance upon the zoning classification, and the court said he had acquired a vested interest.
128. Avera v. City of Brunswick, 242 Ga. 73, 247 S.E.2d 868 (1978). Although the municipality offered no evidence, the court rejected the argument that the refusal to rezone was an
unconstitutional taking of private property.
129. 241 Ga. 324, 245 S.E.2d 284 (1978).
130. 242 Ga. 798, 251 S.E.2d 538 (1979).
131. The court could find no such authority under general or special statutes nor under
the county "home rule" provision of the constitution, GA. CONST. art IX, § 2,
1 (a), (b),
GA. CODE ANN. § 2-5901 (1977).
132. 148 Ga. App. 240, 251 S.E.2d 63 (1978).
133. The court noted that courts can not take judicial notice of municipal or county
ordinances.
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Openness. The renaissance of interest in governmental "openness ' ' 34
noted last year' 35 manifested itself in additional litigation during this survey period. The occasion was Dozier v. Norris,'36 where citizens attacked
the validity of a meeting conducted by county commissioners, alleging the
meeting to be both "secret" and held in the home of a commissioner. On
the first point, the supreme court recounted the trial judge's finding "that
there was no evidence that the meeting in question was 'secret,'" which,"
reasoned the court, "is tantamount to a finding that it was open to the
public.""'3 As to location, the court professed to recognize "the potential
for abuse when meetings that are open to the public are held away from
their usual places.' ' 38 Yet, the court qualified, "on the facts of this particular case, which are that the commissioners hurriedly were meeting to avoid
loss of state funds by appointing someone to sign in behalf of the commission during the hospitalization of the commission chairman, this court is
unprepared to hold that the trial court erred by refusing to hold that the
commissioners had violated the 'sunshine law.' -3
Contracts. In Lasky v. Fulton County " a plaintiff, whose recovered
jewelry had disappeared from custody of the county police, sought to evade
the bar of sovereign immunity by pleading the county's contractual liability arising out of a bailment agreement. The court of appeals rejected that
plea on two points. First, the court held the police without power to enter
into a bailment entailing county responsibility. Second, said the court, "if
the contract is not in writing and not entered on the proper minutes, it is
not enforceable.""' This latter point the court employed again in DeKalb
County v. Scruggs' to disallow a proceeding against the county in implied
contract.' There the court reiterated that "in order for a county to be
liable in contract there must be an authorized, written contract, and it
44
must be entered on the minutes.'"
134. See Sentell, The Omen of "Openness" in Local Government Law, 13 GA. L. REV. 97
(1978).
135. Sentell, Local Government Law, 30 MERCER L. REV. 133, 142 (1978).
136. 241 Ga. 230, 244 S.E.2d 853 (1978).
137. Id. at 232, 244 S.E.2d at 855.
138. Id.
139. Id.
140. 145 Ga. App. 120, 243 S.E.2d 330 (1978).
141. Id. at 121, 243 S.E.2d at 331. The court quoted GA. CoDE § 23-1701 (1971): "All
contracts entered into by the ordinary with other persons in behalf of the county shall be in
writing and entered on his minutes."
142. 147 Ga. App. 711, 250 S.E.2d 159 (1978).
143. Here the jury had returned a general verdict against the county without specifying
whether recovery was awarded under the plaintiff's express contract count or his count in
implied contract.
144. 147 Ga. App. at 712, 250 S.E.2d at 160. The court said that where there was a special
contract between the parties, there could be no recovery in quantum meruit. Later, in DeKalb
County v. PMS Construction Co., Inc., 148 Ga. App. 413, 419, 251 S.E.2d 334, 337 (1978),
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Powers. Previously, note was taken of the supreme court's drawing a
line upon retracting municipal discretion in the issuance of malt beverage
licenses.4 5 To a degree, the same trend was perceptible at the county level,
as manifested by Hernandez v. Board of Commissioners of Camden
County."6 There the court conceded that its recent decisions require issuance of a license to applicants meeting prescribed standards, but held that
result not to follow when the applicant does not introduce in evidence the
ordinance containing the standards which he contends he has met. "In the
absence of such ordinance in the record appellant cannot show a clear legal
right entitling him to a writ of mandamus and, therefore, we presume
that
47
the trial court was correct in denying the applicant's petition."'
The trend was even more discernible in Levendis v. Cobb County,4 "
presenting an applicant's attack upon the validity of the following county
ordinance: "The Board of Commissioners may in its discretion, issue or
deny any license . . . where there is evidence that, even though there is
compliance with the minimum distances from schools and churches, the
type and number of schools or number of churches in the vicinity causes
minors to frequent the immediate area."'4 9 Again the court conceded the
impact of its recent decisions-they "generally stand for the proposition
that ordinances resulting in the arbitrary denial of license applications are
not to be considered constitutional;' 50 and again the court qualifiedthose cases should not be "interpreted as removing all discretion from
local governing authorities in the issuance of retail liquor licenses."''
The court then focused upon the language of the ordinance 5'2 and affirmed
the trial judge's evaluation that the ordinance "provides sufficient objective standards to control the discretion of the governing authority and
5' 3
adequate notice to applicants of the criteria for issuance of a license.' 1
The school distance facet is also a concern of general statutory law: "It
shall be illegal for any person to sell either beer or wine at a place within
100 yards of any school or schoolhouse in this State."' 54 In Davidson v.
Lovett 55 the court held that statute to support the county commissioners'
the court had shortened that pronouncement to the following precept: "A county may not be
sued in quantum meruit."
145. See the discussion of "powers" under the municipal section, supra.
146. 242 Ga. 76, 247 S.E.2d 870 (1978).
147. Id. at 77, 247 S.E.2d at 872.
148. 242 Ga. 592, 250 S.E.2d 460 (1978).
149. Id. at 593, 250 S.E.2d at 461 (citation omitted).
150. Id. at 593, 250 S.E.2d at 462.

151.

Id.

152. Id. at 594, 250 S.E.2d at 462. The court said the question was whether the ordinance
was drawn with sufficient specificity to apprise an applicant of common intelligence of the
standards which he should anticipate the governing body will consider.
153. 242 Ga. at 594, 250 S.E.2d at 462. The court also found the evidence sufficient to
justify the commissioners' action under the ordinance in denying the application.
154. GA. CODE ANN. § 58-724.1 (1965).
155. 242 Ga. 375, 249 S.E.2d 61 (1978).
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denial of a beer and wine license to one whose business was located within
100 yards of the school grounds but more than 100 yards from the school
building itself. The court agreed with the trial court's reasoning that "the
restriction of sale of beer near schools has no relationship to the building
but to the occupants."'116
In the more general administration of county affairs, the governing authority's discretion was the target of continuing controversey. On one side
of the line was the decision in McIntosh County v. Fisher'57 where the court
sustained the commissioners' abandonment of a county road. The General
Assembly had delegated this determination to local governments,,"8 said
the court, and evidence sustained the decision to the extent that it could
not be declared an abuse of discretion.' Similarly, in Lovett v. Bussell66
the court reversed a trial judge's order that the commissioners provide the
sheriff with funds sufficient to pay his deputies in amounts equal to those
paid municipal policemen. The court said the commissioners were vested
with broad discretion in administering county affairs, and that discretion
would not be judicially controlled unless clearly and manifestly abused.
The evidence showed no such abuse.' On the other side of the line was
the decision in DeKalb County v. Townsend Associates, Inc., 6 where the
court affirmed a trial judge's invalidation of the commissioners' moratorium on sewer tap-ins at a particular point.'63 Reviewing evidence of the
property owner's loss caused by the moratorium,1'" as well as studies showing the moratorium to be unnecessary, 6 5 the court found no "reasonable
necessity" for the commissioners' actions and declared them without
power to arbitrarily deny such service to a citizen within the county.6 6
156.

Id. at 375, 249 S.E.2d at 62 (emphasis in the original). The court said that, "[a]

162.
163.

243 Ga. 80, 252 S.E.2d 498 (1979).
The court also affirmed a mandamus to permit the tap-ins.

'school' is composed of instructors and pupils and may be conducted indoors or outdoors. A
'building' merely facilitates the instruction."
157. 242 Ga. 66, 247 S.E.2d 863 (1978).
158. GA. CODE ANN. § 95A-619 (1976). The statute authorizes abandonment upon a determination that no substantial public purpose is served by the road.
159. There was no evidence that the determination was made for the benefit of a private
individual, said the court, and there was evidence that the road had ceased to be used by
the public.
160. 242 Ga. 405, 249 S.E.2d 86 (1978).
161. The court noted 10% pay increases for the deputies in the two most recent years, and
said that to hold otherwise would amount to delegating to municipal officers the power to
set county pay scales. For background discussion of this issue in local government law, see
Sentell, Delegation in Georgia Local Government Law, 7 GA. ST. B.J. 9 (1970).
164. The trial judge had found the market value of the property to be cut in half and that
this threatened the owner with bankruptcy.
165.

Those demonstrated that the oxidation pond in question could easily handle the

contemplated flow.
166. 243 Ga. at 82, 252 S.E.2d at 500.
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Of a different flavQr, Williams v. Athens Newspapers, Inc.', posed for
consideration the power of the county sheriff and probate judge to designate the county's official legal organ under the statutory requirements that
the paper shall have been continuously published for two years and that
85% of its circulation is paid circulation.'68 Noting the continuous-publication requirement to be phrased in the past tense and the circulation requirement to be phrased in the present tense, the court held that a newspaper need not demonstrate eighty-five percent paid circulation for the
two-year period prior to its designation as legal organ for the county.1 9
Schools. The review period witnessed three distinct episodes revolving
70
around county schools. Kendall v. Towns County'
determined that under
federal law,'' funds paid by the federal government in lieu of taxes for
federal lands located inside units of local government were to be paid in
accordance with regulations of the Secretary of Interior.' Under those
regulations, said the court, the county need not' 7 3-but could if it desired'-allocate a portion of those funds to the county board of education.
The court's decision in Sumter County Board of Education v. Mosley' 5
was also pursuant to administrative rules, this time the rules of the State
Board of Education requiring that motions for reconsidering decisions of a
local board of education must be filed within thirty days of the decision. '
Viewing minutes of the local board's meeting to show that the contested
decision to construct a building had been made more than thirty days prior
to a citizens' motion for reconsideration, the court held the motion untimely.'
Fulton County School District v. Sanders' 8 highlighted the issue of
teacher retirement, specifically the General Assembly's power to mandate
retirement at age sixty-five in plaintiff's county while specifying age seventy for teachers in the state retirement system.' 9 Upholding that power,
167. 241 Ga. 274, 244 S.E.2d 822 (1978).
168. GA. CODE ANN. § 39-1103 (1975).
169. Thus, the circulation requirement is fulfilled if the newspaper has 85% paid circulation at the time of its designation as legal organ.
170. 146 Ga. App. 760, 247 S.E.2d 577 (1978).
171. 31 U.S.C.A. § 1601 (1976).
172. Thus, the court advised, the demands of the county board of education should be
presented to that official and not to the court.
173. The Secretary's regulations designated counties as recipients and excluded special
purpose units such as school districts.
174. The statute states that the funds may be used for any governmental purpose.
175. 147 Ga. App. 478, 249 S.E.2d 284 (1978).
176. The parties had admitted existence of the rules and thus were bound by them.
177. The court held minutes to show that the building decision was made at a July
meeting rather than at a meeting in September at which a contract with the architect was
authorized.
178. 242 Ga. 298, 248 S.E.2d 670 (1978).
179. GA. CODE ANN. § 32-2905 (1976). The plaintiff argued that Georgia teachers were
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the court noted that bus drivers and cafeteria personnel were included in
the county system but not that of the state,' 0 and held that their inclusion
"provides ample justification under equal protection concepts for the establishment of age 65 as a mandatory retirement age. .... "I
Finances. The important issue of McKinney v. Brown'8s was whether
county commissioners could expend public funds in an advertising campaign to influence county voters to defeat two constitutional amendments
in the approaching general election. Answering in the negative, the supreme court reasoned that the constitution's expenditure authorization to
county governments did not specifically permit this expenditure,", and
that "an advertising campaign to influence voter approval of a constitutional amendment is not authorized as a facet of administration of county
government."'8 4
Equally important, the issue in Krause v. City of Brunswick'85 was
whether, under the Revenue Bond Law,' 8' the county can collect tolls from

87
the public once the revenue bonds for the facility have been paid in full.'
8
Answering in the affirmative, the court viewed the statute as follows: 8

"The power to collect fees, tolls, or other charges from 'undertakings' such
as causeways, parking meters, etc., is clearly independent of the power to

89
issue revenue bonds."' '

Taxation. The most publicized developments in local government taxation were, of course, those centering on the local option sales tax. In Martin
v. Ellis'" the supreme court seized upon the uniformity-of-taxation command of the constitution"' to invalidate the "differential rollback" provientitled to be treated as one class by the State legislature with respect to their retirement
age.
180. The court said the reasons for this were "purely historical." 242 Ga. at 301, 248
S.E.2d at 672.
181. 242 Ga. at 302, 248 S.E.2d at 672. The court said the statutory scheme was rationally
related to a legitimate state interest.
182. 242 Ga. 456, 249 S.E.2d 247 (1978).
183. GA. CONST. art. IX, § 4, 3, GA. CODE ANN. § 2-6103 (1977); GA. CONST. art. IX, § 5,
2, GA. CODE ANN. § 2-6202 (1977).
184. 242 Ga. at 456, 249 S.E.2d at 248. The court reversed the trial judge's refusal to grant
an injunction.
185. 242 Ga. 659, 251 S.E.2d 239 (1978).
186. GA. CODE ANN. § 87-802 (1979).
187. The controversy concerned the county's collection of tolls at a bridge connecting St.
Simons Island to the mainland.
188. The court focused upon GA. CODE ANN. § 87-803 (1979).
189. 242 Ga. at 660, 251 S.E.2d at 240. The court refused to determine the ownership of
the causeway as between state, county, and municipality.
190. 242 Ga. 340, 249 S.E.2d 23 (1978).
191. GA. CONST. art. VII, § 1, 3, GA. CODE ANN. § 2-4603 (1977): "All taxation shall be
uniform upon the same class of subjects within the territorial limits of the authority levying
the tax."
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sion of the 1975 sales tax statute.' Observing that the effect of that provision was "to authorize a county to charge county residents dwelling outside
any municipality one rate for services, while charging those dwelling inside
municipalities a wholly different rate for identical services,""'9 the court
expressly adopted the trial judge's evaluation that the provision
"establishes a non-uniform scheme of taxation .... "194
The most prolific developments in local government taxation were, as
always, those concerning the ad valorem tax. The complicated, overlapping, and continuing nature of those controversies is well indicated in the
point that the county tax digest still in litigation in Acree v. Walls' 95 was
the digest of 1975. The court painstakingly described the tax assessors'
original reassessment of property, the taxpayer appeals to the county
board of tax equalization, and the winding procedures through the superior
court and the State Revenue Commissioner. At this point, the court found
it possible to turn aside many of the remaining issues as moot or the
subjects of an adequate remedy at law. The court did consider what it
characterized as the argument that "the grant to the board of equalization
of the authority in a single taxpayer's appeal to order the board of tax
assessors to make uniform the entire digest . . . followed by a de novo
appeal to the superior court by either the taxpayer or the tax assessors
. . .is unconstitutional."'" That argument, the court said, "would deprive even the superior court of the authority to determine questions concerning uniformity of the entire digest unless all property owners in the
county who were thereby affected were
joined in the action;" and thus
"carries its own seeds of refutation."'' 97
Statutory law authorizes county commissioners to purchase real property at tax sales when other bids do not cover the amount of the taxes and
when the commissioners bid no more than the taxes and costs.' 9 In
Wachovia Mortgage Co. v. DeKalb County' 9 the court held that the
192. GA. CODE ANN. § 92-3447 (1974).
193. 242 Ga. at 341, 249 S.E.2d at 25.
194. Id. at 344, 249 S.E.2d at 26.
195. 240 Ga. 778, 243 S.E.2d 489 (1978).
196. Id. at 788, 243 S.E.2d at 495.
197. Id. Similar controversies during the period included Lott Investment Corp. v. Gerbing, 242 Ga. 90, 249 S.E.2d 561 (1978), holding a taxpayer without standing to challenge a
statutory requirement that before he can complain of ad valorem taxes, the taxpayer must
pay the amount of taxes last finally determined to be due; DeKalb County Bd. of Tax
Assessors v. Stone Mountain Industrial Park, 147 Ga. App. 503, 249 S.E.2d 318 (1978),
affirming dismissal of appeals from a board of equalization because they were not heard by a
jury at the first term of court following the appeal as required by statute; and Mundy v.
Clayton County Tax Assessors, 146 Ga. App. 473, 246 S.E.2d 479 (1978), holding a taxpayer
not estopped in the superior court from urging excessive valuation when his original appeal
to the board of equalization was not included in the record and when there was no contention
that valuation had not been raised in that appeal.
198. GA. CODE ANN. § 92-8201 (1974).
199. 241 Ga. 416, 246 S.E.2d 183 (1978).
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county's original bid for property was illegal because it was in a mistakenly
excessive amount, 0 invalidated the sheriff's acceptance of a lower bid
without first readvertising and reselling the property, and held the sheriff's
''corrective tax deed" to the county invalid.
Several of the ad valorem tax controversies dealt specifically with the
conduct of individual county tax officials. As an instance, Long County v.
Nobles"0 ' presented the claim of a former tax collector for commissions on
taxes assessed prior to, but collected after, statutory law abolished the
system of compensation by commission. Holding the rule to be settled that
the determination depended upon the law "at the time the tax is col3
lected, '2 12 the court summarily rejected the claim.11
Two of the cases focused upon attempts to dismiss tax assessors. In
Hughes v. Russell2 °4 the court held that the statute requiring "cause" for
dismissal commands due process notice of charges.2 05 Accordingly, the
court held insufficient the serving of additional charges on the night preceding the plaintiff's hearing and assurances that specifics would be forthcoming at the hearing itself.206 In contrast, Allen v. Norris20 involved an
attempt to remove based on the statute providing for removal of tax assessors for failing to properly and impartially discharge their duties. 20 Emphasizing that a clear statutory duty was the completion of the tax digest
by a specified time, 00 the court held that failure to comply with that
2 10
statute constituted valid grounds for removal.
Typically, and in various contexts, a popular tax topic for litigation was
tax exemption. In 1976, the General Assembly retracted a degree of the
exemption which it had theretofore provided for "public property": It declared all public real property (over 300 acres) owned by a political subdivi200. This was because the county had not been aware that two of the tax fi fas had been
satisfied prior to the sale.
201. 147 Ga. App. 768, 250 S.E.2d 512 (1978).
202. Id. at 769, 250 S.E.2d at 513 quoting from Hale v. Davison, 231 Ga. 505, 506, 202
S.E.2d 411 (1975).
203. The court said the collector had no vested right to commissions, and that at the time
of the tax collections the law did not provide for commissions.
204. 148 Ga. App. 143, 251 S.E.2d 70 (1978).
205. GA. CODE ANN. § 92-6904 (1974).
206. The dimissal had been attempted by the county commissioners.
207. 148 Ga. App. 261, 251 S.E.2d 145 (1978).
208. GA. CODE ANN. § 92-6909 (1974). The effort to remove was undertaken by county
property owners.
209. GA. CODE ANN. § 92-6917 (1974). The court discounted the trial judge's distinction
between directory and mandatory requirements, holding that either was sufficient under the
removal statute.
210. In a different context, Wilkes v. Redding, 242 Ga. 78, 247 S.E.2d 872 (1978), held a
taxpayer not entitled to mandamus a county board of tax equalization to disqualify one of
its members. The board of equalization itself, said the court, was the proper forum for
deciding this matter and it provided an adequate remedy at law.
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sion but located outside the subdivision nonexempt. 1'" In City of Atlanta
v. Spence,"' a municipality attacked the validity of the statute and contested a county's effort to tax 10,000 acres of municipal land.2 1 1 Rejecting
the attack, the court emphasized the legislature's power to exempt some
but not all public property, and approved the 300-acre exception. "While
the difference between 300 acres and 301 acres might appear to be arbitrary," said the court, "there must be some limit of acreage in order to
classify a smaller tract from a larger tract.""'
In two cases the court was required to consider the "public property"
exemption in respect to specified uses of land. In Thomas v. Northeast
Georgia Council, Inc."' the court reversed a trial judge by emphasizing
that use and not ownership was the standard, and by discovering a question for jury determination on the issue of the use of a portion of a tract
owned by the Boy Scouts. 2 1 I Annandale at Suwanee, Inc. v. Gwinnett
County Board of Tax Assessors' inquired whether a home for the mentally
handicapped was within the exempted category of purely public charities.
Conceding that the home served a benevolent purpose, the court nevertheless held it not sufficiently "public" in nature because most of the costs
18
for residents were paid by relatives or by the government.
Finally, Richmond County Board of Tax Assessors v. Georgia Railroad
21
Bank & Trust Co."
focused on the meaning of the statutory permission
to a bank to deduct from the value of the bank shares the value at which
the bank's paid for real estate is returned for taxation.2 2 1 Specifically, the
court rejected the tax assessors' argument that real estate must be used
by the bank to qualify for the deduction. Rather, the court agreed with the
bank that it was authorized to deduct from the market value of its shares
the value at which real estate acquired by the bank through foreclosure is
returned for taxation.
Liability. A well-worn precept of county liability in Georgia goes to the
effect that there is none. Generally, the statutory law declares, "A county
is not liable to suit for any cause of action unless made so by statute. 2'"
During the current survey period, the general rule found application in
211. GA. CODE ANN. § 92-201.7 (Supp. 1979).
212. 242 Ga. 194, 249 S.E.2d 554 (1978).
213. The municipality contended that the exemption violated the uniformity-of-taxation
command of the constitution.
214. 242 Ga. at 197, 249 S.E.2d at 557. The court also construed the 300 acre exception
not to exlude the first 300 acres of a larger tract of land.
215. 241 Ga. 291, 244 S.E.2d 842 (1978).
216. The court found testimony both ways on the issue.
217. 242 Ga. 241, 248 S.E.2d 640 (1978).
218. The court found over 70% of the operating costs to come from such sources.
219. 242 Ga. 23, 247 S.E.2d 761 (1978).
220. GA. CODE ANN. § 92-2406 (Supp. 1979). This statute imposes a tax on the market
value of the shares of banks and provides for the noted deduction.
221. GA. CODE ANN. § 23-1502 (1971).
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several contexts: it barred recovery for stolen jewelry which was first recovered and then disappeared from county custody;"22 it denied responsibility for the wrongful death of a child who drowned while swimming at a
county park facility; 23 it precluded liability for back wages to a county

employee .224
The period's most profound treatment of county liability was the supreme court's performance in Miree v. United States,25 a presentation to
2
the court of certified questions from the Fifth Circuit Court of Appeals. 1
The litigation was the result of a jet airplane crash at the county airport
allegedly caused when the plane ingested a large number of birds swarming
from the adjacent county garbage dump. Plaintiffs sought recovery for
wrongful death, personal injuries, and property damage, and focused upon
the county garbage dump for claims sounding in negligence, nuisance, and
breach of contract. The thrust of the federal court's questions was whether
immunity operated against the claims.
A majority of the supreme court afforded the county a sweeping victory.
As to the contract claims, the court said that none of the airport grant
agreements between the federal government and the county manifested
any intention that the county would compensate injured members of the
public, a prerequisite to third party beneficiary status under Georgia
law.37 The court likewise thwarted the plaintiffs' negligence contentions:
Whether imposed by statute or otherwise, a duty negligently not performed
or a duty negligently misperformed does not entail county liability. 22 1 Finally, the court responded to the nuisance allegations by drawing a line-a
222. Lasky v. Fulton County, 145 Ga. App. 120, 243 S.E.2d 330 (1978).
223. DeKalb County v. Gibson, 146 Ga. App. 573, 246 S.E.2d 692 (1978). The court said
that -the immunity operated in the absence of statutory authority to maintain the action.
Apparently, the immunity can also be waived by the county's implied consent; in DeKalb
County v. PMS Construction Co., 148 Ga. App. 413, 251 S.E.2d 334 (1978), the court discovered consent from the county's pleading its defense on the merits and not on sovereign
immunity. However, in DeKalb County v. Everhart, 242 Ga. 104, 249 S.E.2d 571 (1978), the
court held that a county's consent to damages only did not bind the county to repair and
maintain.
224. Echols v. DeKalb County, 146 Ga. App. 560, 247 S.E.2d 114 (1978).
225. 242 Ga. 126, 249 S.E.2d 573 (1978).
226. This procedure is provided by GA. CODE ANN. § 24-3902 (Supp. 1979), the constitutionality of which the court expressly refused to address.
227. The court said it was not enough that members of the public would benefit from the
performance of the agreements.
228. The court said that the county does not waive immunity even by the purchase of
liability insurance which expressly states a waiver. Of course, statutes may expressly authorize such a waiver, as indeed is the case in respect to county motor vehicles under GA. CODE
ANN. § 56-2437 (1977). In Meriwether County v. Creamer, 146 Ga. App. 651, 247 S.E.2d 178
(1978), the court inferred the existence of some amount of insurance on a county fire truck
and proceeded to canvass the evidence to determine that there were issues of fact for jury
determination. For a discussion of the insurance issue, see Sentell, Tort Liability Insurance
in Georgia Local Government Law, 24 MERCER L. REv. 651 (1973).
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county is liable only for a nuisance which also amounts to an unconstitutional taking of private property. "9 The circumstances stipulated failed to
reveal such a nuisance.3 0
Several cases did merit constitutional consideration, and perhaps the
most appropriate illustration was Duffield v. DeKalb County,23' an action
in which property owners claimed that noxious odors from the county's
water pollution control plant had increased over a period of time so as to
render their property unmarketable. The supreme court rejected the
county's immunity defense, observing that "the Constitution provides for
a waiver of sovereign immunity where a county creates a nuisance which
amounts to an inverse condemnation. 2 3 Reversing the trial judge's grant
of the county's motion for summary judgment, the court emphasized that
no physical invasion of the property need be shown, but "only an unlawful
interference with the right of the owner to enjoy his possession. 23 3 Additionally, the court concluded, the action was not barred by the statutory
requirement that claims against counties must be presented within twelve
months; 34 rather, the issue to be tried was whether the extent of the nuisance had increased during the preceding twelve months so as to amount
2 35
to an additional taking of the property.
Zoning. A recurring problem in the law of zoning is that of keeping
separate the differing roles performed by the various entities that participate in the process. An apt illustration was Bentley v. Chastain2e in which
the supreme court invalidated a general statute and ordinance providing
for a de novo jury review of decisions by the county zoning board of appeals.237 Characterizing the board of appeals as an administrative agency
with powers distinct from the legislative and judicial ones, the court
deemed it "axiomatic that, under the separation of powers, nonjudicial
functions may not be imposed on a constitutional court. 2 8 Thus, con229. 242 Ga. at 134, 249 S.E.2d at 579. "However, when the nuisance does not amount to
a taking for public purposes the county is not liable." Id. at 134, 249 S.E.2d at 579.
230. A dissenting opinion for three of the Justices contended that the property damage
claims were already maintainable as unconstitutional takings, and that the immunity bar to
the other claims violated the plaintiffs' due process of law.
231. 242 Ga. 432, 249 S.E.2d 235 (1978).
232. Id. at 433, 249 S.E.2d at 236.
233. Id. at 434, 249 S.E.2d at 237.
234. GA. CODE ANN. § 23-1602 (1971).
235. Similar cases decided during the period include Reid v. Gwinnett County, 242 Ga.
88, 249 S.E.2d 559 (1978), involving property damage allegedly caused by the county's diversion of surface waters, and reasoning that "[u]pon giving the 12-month notice . . . such
property owner is entitled to recover those damages incurred in the 12 months preceding the
giving of the notice;" and Harrell v. Monroe County, 147 Ga. App. 685, 250 S.E.2d 20 (1978),
reversing the dismissal of an action alleging that the county damaged the plaintiffs' land
when the county graded a road which adjoined plaintiffs' property.
236. 242 Ga. 348, 249 S.E.2d 38 (1978).
237. GA. CODE ANN. § 69-1211.1 (1976).
238. 242 Ga. at 351, 249 S.E.2d at 40. The court said that the judicial power of review is
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cluded the court, "insofar as this statute and ordinance empower the
courts to readjudicate questions which have already been committed to the
administrative discretion of the zoning board of appeals by the governing
authorities

....

they are unconstitutional as burdening the courts with a

nonjudicial function. 239
Even when the function is admittedly judicial, problems of delineation
remain, as illustrated by Guhl v. Davis.240 In Davis property owners complained of the county commissioners' refusal to rezone,' and the commissioners requested that the matter be heard before a jury. Affirming the trial
judge's denial of the request, the court declared that "the duty to determine the constitutionality of a legislative enactment is vested in the
judges, not the jury.""24 Conceding the "balancing test" involved, 2 3 the
court overruled prior decisions24 ' and proclaimed that "[clonstitutionality is a question of law for the court and not a question of fact for the
jury. 2 45 On the same day, in Guhi v. M.E.M. Corp.,246 the court explicitly

adopted its Davis "apportionment of decision-making duties" in reversing
a trial court's grant of a judgment notwithstanding a mistrial. The court
said the county was entitled to a new trial on the issue of reasonableness
and that "[wihen the 'reasonableness' of zoning classification is questioned, it is a special kind of 'reasonableness'-constitutional reasonableness-that must be decided.

2 47

The question is not whether another classi-

fication might be more logical or economical, but rather whether the plaintiff can show that the present classification is so detrimental to him and
so insubstantial to public health as to amount to a "taking" of his property. 249
limited to determining whether the administrative agency acted beyond the discretionary
powers conferred upon it, abused its discretion, or acted arbitrarily as to an individual's
constitutional rights.
239. Id. at 351-52, 249 S.E.2d at 41.
240. 242 Ga. 356, 249 S.E.2d 43 (1978).
241. The complaint was that the zoning decision as to their property was an unconstitutional deprivation under Barrett v. Hamby, 235 Ga. 262, 219 S.E.2d 399 (1975).
242. 242 Ga. at 357, 249 S.E.2d at 44.
243. I.e., individual rights as opposed to police power.
244. E.g., Central R.R. & Banking v. Brunswick & W.R., 87 Ga. 386, 13 S.E. 520 (1891).
245. 242 Ga. at 358, 249 S.E.2d at 45. The court may still utilize special verdicts from
the jury to resolve special factual disputes.
246. 242 Ga. 354, 249 S.E.2d 42 (1978).
247. Id. at 355, 249 S.E.2d at 43.
248. For application of the Davis and M.E.M. Corp. precepts and a conclusion that the
property owners had shown the present 'classification to be unconstitutional, see Guhl v.
Pinkard, 243 Ga. 129, 252 S.E.2d 612 (1979). Similarly, in Douglas County v. Richardson,
241 Ga. 556, 246 S.E.2d 675 (1978), the court found sufficient evidence in the record to sustain
the trial judge's declaration of the present classification as unconstitutional and, when the
county did not rezone for a time, a decision that the property was free of all zoning restrictions. The court sustained a like determination by the trial judge in Guhl v. Tuggle, 242 Ga.
412, 249 S.E.2d 219 (1978). In the latter case the court also held that although the county
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As .to neighboring property owners wishing to protest county rezoning
determinations, the court in Lancasterv. Allen2 1 re-emphasized the burden of such plaintiffs to show fraud, corruption, or manifest abuse, and
concluded that they had not overcome the presumption of zoning validity
by clear and convincing evidence.
Authorities. Disagreeing with-and reversing-the court of appeals, 210
the supreme court in Fulton-DeKalb HospitalAuthority v. Gaither21 ' held
that local hospital authorities, created under the Hospital Authority
Law,2' 5 2 "are local, not state, instrumentalities," and are not to be treated
as employers under the workers' compensation statute.2 3 "A hospital authority is a 'public body corporate and politic,'" said the court, and
"[t]hey are public corporations having for their object the administration
of a portion of the powers of government delegated to it, and are not
business corporations."' 5 1
II.

A.

LEGISLATION

Home Rule

The 1979 General Assembly responded swiftly to the supreme court's
prior noted decision in Savage v. City of Atlanta5 5 construing the municipal home rule statute not to prohibit the council's increases of compensation to the mayor and council president then in office, on the ground that
those officials were not members of the "governing authority" under the
municipal charter. Despite charter terminology, declared the legislature,
the home rule statute prohibits compensation increases to the following
officials then in office: "Any elective municipal official who exercises any
executive or legislative or executive and legislative powers of the municipality, specifically including a mayor, vice-mayor, president or chairman
of a city council, member of a city council, member of a board of aldermen,
25
or member of a board of commissioners.1
On the other hand, the legislature agreed with, and confirmed, the
Savage decision's construction of "expense payments" to constitute
must be added as a defendant, the failure to do so sooner did not require dismissal because
the county had not been prejudiced by what had happened.
249. 242 Ga. 5, 247 S.E.2d 746 (1978).
250. Gaither v. Fulton-DeKalb Hospital Authority, 144 Ga. App. 16, 240 S.E.2d 560
(1977).
251. 241 Ga. 572, 247 S.E.2d 89 (1978).
252. GA. CODE ANN. § 88-1801 (1979).
253. 241 Ga. at 573, 247 S.E.2d at 90.
254. Id. at 574-75, 247 S.E.2d at 91.
255. 242 Ga. 671, 251 S.E.2d 268 (1978). See the discussion of this decision, supra note 2
and accompanying text.
256. Ga. Code Ann § 69-1019(b) (Supp. 1979). Also included are persons appointed to fill
vacancies in such offices. This statute amends GA. CODE ANN. § 69-1019 (1976).

MERCER LAW REVIEW

[Vol. 31

compensation."[T~he words 'salary or compensation,'" provided the
General Assembly, "shall include any expense allowance or any form of
payment or reimbursement of expenses, except reimbursement for expenses actually and necessarily incurred by members of a municipal governing
authority in carrying out their official duties .
"257
B.

Recall

Presenting at once a merging of traditional sentiments and modern reforms, the procedure of recall has recently claimed expanded focus in the
public spotlight across the nation.2 5 As authorized by an amendment to
the Georgia Constitution, ratified in 1978,259 the General Assembly enacted
the "Public Officers Recall Act" of 1979.60 The intent of the statute is to
provide "uniform and exclusive" recall procedures for "all State and local
,,261
officials who hold elective office ....
Under the detailed provisions of the statute, thirty percent of the registered electors may petition for the recall of a local officer, except during
the first or last 180 days of the term of office. 2 2 The petition is filed with
the election superintendent who then notifies the officer in question, determines the legal sufficiency of the petition, and notifies the appropriate
official to call the recall election. The recall election is then conducted and
"if more than one-half of the votes cast on such question are in favor of
262
recall, the public office in question shall immediately become vacant.1
The vacancy is then filled by a special election, in which the recalled
2
official himself is eligible to offer.
C.

Openness

Another historical, yet modern, thrust in the realm of local government
is the quality of publicity or "openness. ' 2 5 One development especiallly
prominent in the openness theme is the obligation of disclosure to the
public. This obligation is statutory in a number of jurisdictions, and Georgia's "Campaign and Financial Disclosure Act," though frequently
257. GA. CODE ANN. § 69-1019(c) (Supp. 1979).
258. For discussion and analysis, see Sentell, Remembering Recall in Local Government
Law, 10 GA. L. REv. 883 (1976).
1 (1976), GA. CODE ANN. § 2-601a (Supp. 1979).
259. GA. CONST. art. II, § 4,
260. GA. CODE ANN., ch. 89-19 (Supp. 1979).
261. GA. CODE ANN. § 89-1902 (Supp. 1979).
262. No petition can demand the recall of more than one official. The form of the petition
is set forth in the statute. See GA. CODE ANN. § 89-1906 (Supp. 1979).
263. GA. CODE ANN. § 89-1913(c) (Supp. 1979). Should the election fail, no further recall
petition can be filed against the same officer for at least six months.
264. The Secretary of State is authorized to promulgate rules and regulations necessary
to carry out the provisions of the statute.
265. For discussion and analysis, see Sentell, The Omen of "Openness" in Local Government Law, 13 GA. L. REv. 97 (1978).
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amended, dates from 1974.286 Basically, the statute has focused upon the
political campaign for public office, requiring the filing of information on
contributions and expenditures.
In 1979 the General Assembly expanded coverage of the Georgia disclosure statute in at least two important respects..26 First, the statute was
broadened to require reports on contributions and expenditures from "any
campaign committee . . . designed to bring about the recall of a public
official .... ,,211
Second, a similar requirement was directed to committees
"designed to bring about the approval of rejection by the voters of a proposed constitutional amendment or a statewide referendum . ...
D. Health
Three measures, varying widely as to subject treated, appropriately indicate the range of newly enacted legislation in the local government public
health arena.
Counties were expressly authorized to designate their garbage containers
for "household garbage" only,2 10 and persons dumping other refuse in those
containers were declared subject to misdemeanor punishment.2 1'
Both municipalities and counties were recognized as deserving recipients
of "technical assistance" from the State Department of Natural Resources
in respect to "the control or elimination of wild or abandoned dogs running
2 2
at large.'"
Finally, the General Assembly enacted the "Georgia Motor Vehicle
Emissions Inspection and Maintenance Act, 2 3 and declared it applicable
in counties with ozone levels in excess of national standards where more
than 200,000 motor vehicles are registered. The statute sets forth detailed
procedures for the annual inspection of covered vehicles in those counties
and provides penalties for violations.24
266. GA. CODE ANN., ch. 40-38 (1975). For explicit treatment of disclosure, including the
Georgia history, see Id. at 107-19.
267. GA. CODE ANN., ch. 40-38 (Supp. 1979).
268. GA. CODE ANN. § 40-3806(e) (Supp. 1979). For county officials the reports must be
filed with the Secretary of State and with the county probate judge. For municipal officials,
the reports must be filed with the Secretary of State and with the municipal clerk.
269. GA. CODE ANN. § 40-3806(f) (Supp. 1979).
270. GA. CODE ANN. § 23-3203 (Supp. 1979). GA. CODE ANN. § 23-3202 (Supp. 1979) defines
"household garbage."
271. GA. CODE ANN. § 23-9918 (Supp. 1979). The container must be "clearly marked." The
statute also prohibits dispersing the contents of the containers and vandalizing the containers
themselves. See GA. CODE ANN. § 23-3204 (Supp. 1979).
272. GA. CODE ANN. § 45-105.1 (Supp. 1979). This assistance is to be requested by the local
governing authority.
273. GA. CODE ANN., ch. 68-25 (Supp. 1979).
274. Id. The State Department of Public Safety is to implement the inspection and
certification requirements, and the Board of Natural Resources is to establish emissions
standards and procedures for inspection facilities.
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E. Children
Serving as an apt commentary upon the times, the 1979 General Assembly empowered the governing authority of each county to adopt a resolution establishing the Office of the Receiver of Child Support for the county
and to appoint the county Child Support Receiver for a term of two
years. 5 The office is an agency of the judicial branch of the government
with duties which include collecting child support payments resulting from
order or agreement, 276 maintaining records on payments received and dis-

bursed, and notifying recipients of support of accounts past due. In the
administration of these duties,7 the Child Support Receiver is subject to
oath and bond requirements.2

F. Regulation
Typical of measures enacted of a regulatory nature in the local government sphere are two new statutes dealing with sex and signs. First, the
legislature amended general statutory law28 to expressly provide that none

of its strictures precluded counties and municipalities from "adopting ordinances which proscribe loitering, or related activities, in public for the
purpose of procuring others to engage in any sexual acts for hire. 2'

79

The other statute amended the "Georgia Code of Public Transportation ' 2" o by authorizing municipalities and counties to deal with advertising
signs which, though originally lawfully erected, no longer comply with

material regulations. 2s' The local government is empowered to acquire by

purchase, gift, or condemnation, property rights in the sign, but is prohib2 2
ited from removing the sign without the payment of just compensation. 1
G.

Fraud

Still another amendment to general criminal strictures broadens prohibitions on the concealment of schemes or fraudulent statements and representations within departments or agencies of the state government.283 By
275. GA. CODE ANN. § 24-2701(5) (Supp. 1979). The Receiver is prohibited from engaging
in the private practice of law, and is subject to removal for cause by the county governing
authority.
276. GA. CODE ANN. § 24-2702(a) (Supp. 1979). The child support payments to be collected include payments ordered by courts in cases of separate maintenance and divorce.
277. The salary for the office is fixed by the chief judge of the judicial circuit with the
approval of the county governing authority.
278. GA. CODE ANN., ch. 26-20 (1975).
279. GA. CODE ANN. § 26-2023 (Supp. 1979).
280. GA. CODE ANN., tit. 95A (1976).
281. GA. CODE ANN. § 95A-923.1 (Supp. 1979).
282. Id.
283. GA. CODE ANN. § 26-2408 (1977).
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virtue of the 1979 amendment, 84 those prohibitions now extend to "the
government of any county, city, or other political subdivision of this
State .... "285
H.

Schools

The power of county boards of education was increased by a 1979 enactment dealing with the sale of schoolhouse sites which have become unnecessary or inconvenient.2 86 If the county or municipality within which the
site is located needs the site "for any governmental purpose," the board
may convey the site to the county or municipality "for such consideration
and subject to such conditions, if any, as may be determined by said
'8
county board of education.
L

Finances

Counties were the objects of at least two reimbursement efforts by the
1979 General Assembly. One of those efforts was the "Capital Felony Expense Act, 2' 88 providing for reimbursement of "capital felony expenses" to
a county where the superior court tries a capital felony case.2 9 The statute
establishes the formula for reimbursement,8 0 imposes record-keeping duties upon the clerks of superior court,2 ' and directs the Commissioner of
the Department of Community Affairs to make an annual payment to the
county governing authority for expenses incurred during the immediately
2
preceding year.
The other measure focuses upon felony prisoners in county jails awaiting
transfer by the Department of Offender Rehabilitation to the place of
confinement. 93 The Department is directed to reimburse the county for
costs of incarceration incurred after a period of thirty days from the date
the clerk of the court documents the matter to the Department and there
exists no further right of appeal. 94
284. GA. CODE ANN. § 26-2408 (Supp. 1979).
285. Id.
286. GA. CODE ANN. § 32-909 (1976).
287. GA. CODE ANN. § 32-909 (Supp. 1979).
288. GA. CODE ANN., ch. 27-28 (Supp. 1979).
289. GA. CODE ANN. § 27-2803a (Supp. 1979). The statute defines "capital felony expenses." See GA. CODE ANN. § 27-2802a (Supp. 1979).
290. For a single case, the county is reimbursed for expenses which exceed five percent of
the county revenue for the immediately preceding calendar year. For two or more cases, the
county is reimbursed for expenses which exceed ten percent of the county revenue.
291. The clerk is to certify expenses to the Commissioner of Community Affairs.
292. The payment is to be made during the first quarter of the State's fiscal year.
293. GA. CODE ANN. § 77-309(b) (Supp. 1979).
294. Id.
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J. Taxation
Finally emerging from its session footrace with the clock, the 1979 General Assembly reinserted into statutory law a one percent sales and use tax
for Georgia's counties and municipalities.2 5 The new statute creates 159
tax districts, each coterminous with the boundaries of a county, and empowers the county and qualified municipalities within the district to impose a joint tax. For localities imposing the tax under the previous law, the
1979 statute became effective upon the adoption of resolutions by the
county and municipalities. In other localities, a tax district may call an
election and levy a tax if more than one-half of the votes cast are favorable.
Each local governing authority within the district must certify to the State
Revenue Commissioner the percentage of the proceeds of the tax to be
received, and the Commissioner is charged with the duty of collections and
disbursements.
A district's authority to impose the tax may be discontinued in at least
two ways: first, upon failure of the local governing authorities to file certificates; and second, upon a vote called for that purpose by the electors in
the district. A condition precedent for levying the tax is the annual adjustment by each county and municipality of the mill rate for ad valorem
taxation. The taxpayer's ad valorem tax bill is to show the amount of mill
rate reduction resulting from the imposition of the sales tax.296
295. GA. CODE ANN. § 92-3447a.1 (Supp. 1979).
296. The State Revenue Commissioner is empowered to promulgate rules and regulations
necessary to administer the statute.

