
Evidence

By Hardy Gregory, Jr.*

I. OPINIONS AND PRESUMPTIONS

A combination of opinions and presumptions presents a matter of crucial
importance to trial attorneys. The most recent statement in Georgia law
on the matter is found in Howard v. Walker.' The question was whether a
summary judgment could be granted based solely upon opinion evidence.
In Ginn v. Morgan,' the supreme court held that it could not, but Ginn
involved the opinion of a lay witness and not that of an expert. In Howard,
an attorney was sued for legal malpractice. On defendant's motion for
summary judgment, the attorney-defendant presented an expert opinion
in his favor which was not opposed by any expert opinion in favor of
plaintiff. The trial court granted defendant summary judgment, the court
of appeals reversed, 3 and the Supreme Court of Georgia reversed the court
of appeals.4 The dissenting opinion in the supreme court states the rule
governing professional malpractice cases to be that a presumption exists
that the professional performed his duties in an ordinary, skillful manner.
To overcome this presumption, an expert opinion of another professional
in the same field is required, except where negligence or the lack of negli-
gence clearly appears from non-expert testimony. The rebuttal of this pre-
sumption by an expert merely presents a jury issue. In Howard, however,
the attorney who had the presumption in his favor at the outset, added to
that presumption the opinion of an expert which was also in his favor. The
plaintiff relied upon Ginn v. Morgan and offered no conflicting opinion,
assuming that Ginn had established that summary judgment should never
be granted based upon opinion evidence alone. The point made is that a
difference exists between those cases in which an expert opinion is admissi-
ble, but not essential, as opposed to those cases in which an expert opinion
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1. 242 Ga. 406, 249 S.E.2d 45 (1978).
2. 225 Ga. 192, 167 S.E.2d 393 (1969).
3. Walker v. Howard, 144 Ga. App. 413, 241 S.E.2d 21 (1977).
4. The excitement of appellate litigation is apparent in this case from the facts showing

that the writ was granted, then dismissed as improvidently granted, and then on reconsidera-
tion the dismissal was vacated because in the interim the court of appeals had handed down
Hughes v. Malone, 146 Ga. App. 341, 247 S.E.2d 107 (1978), in apparent conflict with Howard
v. Walker, the case considered here.
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is mandatory. (i.e., a legal malpractice case in which negligence or the lack
of negligence does not clearly appear from non-expert testimony.) The
critical language of Howard is as follows:

We hold that in those cases where the plaintiff must produce an expert's
opinion in order to prevail at trial, when the defendant produces an ex-
pert's opinion in his favor on motion for summary judgmdnt and the
plaintiff fails to produce a contrary expert opinion in opposition to that
motion, then there is no genuine issue to be tried by the jury and it is not
error to grant summary judgment to the defendant.'

This should cause attorneys to take a careful look at the nature and
effect of presumptions. If the defendant has a presumption in his favor,
does he really need to produce the expert opinion? Could he not rely on
the presumption in a motion for summary judgment and force the plaintiff
either to produce an expert opinion or to suffer summary judgment? The
answer depends upon the nature and effect of presumptions. The question
of the nature and effect of presumptions will surely present itself for analy-
sis in the next few years as a result of Howard.

I. CHARACTER EVIDENCE

Georgia has enacted a rape shield law,' codified at Georgia Code Ann. §
38-202.1.1 It is designed to protect prosecuting witnesses in rape cases and,
thus, to encourage prosecution of this crime. Basically, the Act makes
evidence of the past sexual behavior of the prosecuting witness inadmissi-
ble. There are two exceptions to this rule: (1) when the past sexual conduct
involved the accused, or (2) (and this will have to be the escape valve for
defendants) when the evidence supports an inference that the accused
could have reasonably believed consent was given.' The court is required
to hear such evidence outside the presence of the jury to determine admis-
sibility. Two opinions from different panels of the court of appeals have
dealt with this statute and a fundamental difference in views is apparent.
The conflict ultimately will have to be resolved in the Supreme Court of
Georgia.

In Johnson v. State,I the district attorney asked the prosecuting witness
about a conversation which occurred during the alleged rape. She testified
that the defendant asked if she was a virgin and that her answer was yes.
On cross-examination she was asked why she told the defendant she was
a virgin. Her answer was that she was a virgin. The defendant then sought
to offer in defense two witnesses who would testify that they had previously

5. Howard v. Walker, 242 Ga. at 408, 249 S.E.2d at 46 (1978).
6. Act of March 24, 1976, 1976 Ga. Laws 741.
7. GA. CODE ANN. § 38-202.1 (Supp. 1979).
8. GA. CODE ANN. § 38-202.1(a) (Supp. 1979).
9. 146 Ga. App. 277, 246 S.E.2d 363 (1978).
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had intercourse with the prosecuting witness. This was offered solely as a
matter of impeachment. The trial court disallowed the testimony, and this
ruling was affirmed on appeal. The court of appeals reasoned that the
statute makes evidence of sexual conduct inadmissible, and there are but
two exceptions, neither of which is impeachment. The defendant pointed
out that section 38-18020 provides for impeachment, and that this is in
conflict with section 38-202.1," the shield law, which does not make an
exception for impeachment. The answer given by the court was that while
there is a conflict between the two code sections, the general assembly has
the power to make rules of evidence.' 2 To the extent that there is a conflict,
the latest enactment controls. So it is, the opinion concludes, that rules of
evidence concerning res gestae, impeachment, and other means of intro-
ducing evidence otherwise inadmissible cannot change the absolute exclu-
sionary effect of the rape shield law.

Another panel of the court of appeals viewed this law differently in Parks
v. State, in the form of a concurring opinion which did not directly affect
Johnson but was most critical of the holding. That concurring opinion
stated that the right of impeachment is inviolable and should never be
abridged. The truth is what is sought and cross-examination and impeach-
ment are the best devices to attain that often elusive goal. This opinion
noted that many statutes and even constitutional provisions are set aside
to allow impeachment. Unlawfully obtained confessions are cited as a
prime example. Undoubtedly, the shield law was enacted to serve a very
noble end-the protection of victims from ridicule and embarrassment so
that crime may be punished. On the other hand, it is fundamental that
legal investigations depend upon an ability to determine the truth as a
prerequisite to rendering justice.

Several things might be said about these cases. The evidence was inad-
missible. The State should have screened it out in preparing for trial. The
defense should have objected. The problem is that neither attorney had the
proper incentive. After all, the shield law was enacted for the protection
of the witness and at times it may be in the interest of the State and at
other times in the interest of the defendant to inject the witness's past
sexual conduct. Who is to protect the rights of the witness? The only one
left is the trial judge, and perhaps he should exclude the testimony of his
own motion.

Not previously known in Georgia, but introduced during the survey pe-
riod, is the doctrine of "curative admissibility."'" Another case may inject
this doctrine into the rape shield law debate. The doctrine holds that when

10. GA. CODE ANN. § 38-1802 (1974).
11. GA. CODE ANN. § 38-202.1 (Supp. 1979).
12. There are those who say that evidentiary rule making power should be in the judicial

branch of government.
13. 147 Ga. App. 617, 249 S.E.2d 672 (1978).
14. Ray v. Gallant-Belk Co., 147 Ga. App. 580, 249 S.E.2d 635 (1978).
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otherwise inadmissible evidence has been admitted in behalf of one party,
similar evidence may be admitted to rebut it by the other party. The
doctrine of "curative admissibility" may come as quite a surprise to trial
judges who have for years held that the failure to object to inadmissible
evidence does not create the right to offer similar, opposing inadmissible
evidence. On the other hand, such a doctrine has appeal in some situations
where injustice would otherwise result. This consideration is not likely to
seriously affect the decision but is likely to be injected by some hardwork-
ing defense attorney. The conflict will finally be resolved when a litigant
under facts akin to Johnson squarely raises the constitutional issue of
denial of the right of confrontation which would result when the prosecut-
ing witness has injected evidence of good moral character in prior sexual
behavior but the defendant has been denied the right to impeach with
evidence of bad moral character in prior sexual behavior. Such a case will
not be long in coming.

III. PRIVILEGED COMMUNICATIONS

The Georgia evidence code allows a partner to a marriage to claim a
privilege so that one partner cannot be compelled to testify against the
other. 5 Many times the issue is whether the two persons are actually
married, and this is likely to be an even more common issue in this day of
informal living arrangements. Who determines whether or not the persons
are married? What procedure is to be used? Must a determination that a
marriage exists first be reached by the trier of fact before the substantive
testimony is received, or is it all allowed in evidence subject to being
rejected by the trier of fact if a marriage is not found to exist?

A blueprint for the solution of these problemsis set out in Sheffield v.
State, 16 a unanimous decision of the Supreme Court of Georgia. Until now,
the procedure to be used in determining the marriage issue was unclear
and varied from court to court. As the opinion points out, the appellate
courts of Georgia dealt with the procedural question in 1920, and again in
1970. In the early opinion of Moore v. State, 17 the court of appeals held that
if there existed a conflict in the evidence as to the existence of the marriage
relationship, it was not error for the trial court to submit the issue to the
jury under proper instructions. Further, it was not error to submit the
substantive testimony of the witness, to be later discarded by the jury if
they should find no marriage relationship to exist-at best a difficult feat
for a jury to accomplish. The other procedure as suggested by the Supreme
Court of Georgia in Johnson v. State,' authorizes the trial court to hear
the evidence on the issue of the existence of the marriage and, if the facts

15. GA. CODE ANN. § 38-1604 (1974).
16. 241 Ga. 245, 244 S.E.2d 869 (1978).
17. 25 Ga. App. 251, 102 S.E. 916 (1920).
18. 232 Ga. 61, 205 S.E.2d 190 (1970).
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are in dispute, the trial judge is to act as the fact finder and determine the
existence or nonexistence of the marriage. Inasmuch as questions of admis-
sibility of evidence address themselves to the trial judge, this latter proce-
dure is eminently correct and has the virtue of not placing the nearly
impossible burden upon the jury to disregard testimony already heard if a
marriage is found not to exist. It is also the unanimous opinion of the
Supreme Court of Georgia that this latter procedure is "far better" than
the alternative. Even though Sheffield does not directly preclude the use
of the alternative method, there is no reason why the trial courts in Georgia
should not follow the suggestion made and leave the admissibility question
with the judge, where it properly belongs.

IV. HEARSAY

A and B were jointly indicted for murder. They were tried separately and
A was convicted and sentenced. B was convicted, and at the sentencing
phase19 of B's trial, B offered the testimony of C who was prepared to testify
that A had told C that he, A, did the actual killing of the victim while B
was temporarily away from the scene. Is C's testimony hearsay? The an-
swer is yes. Is C's testimony admissible? Again, the answer is yes because
its omission would violate the due process clause of the fourteenth amend-
ment of the United States Constitution. This was the holding of the United
States Supreme Court in Green v. Georgia.20

When the case was before the Supreme Court of Georgia," the trial
court's exclusion of the testimony on the basis of the hearsay rule"z was
upheld. The facts in the case showed a gruesome kidnapping, rape, and
murder of the victim by the two defendants. At the trial of A, the same
testimony which was excluded in B's sentencing hearing had been offered
by the State against A and had been admitted. The Georgia court relied
upon a long line of Georgia cases 3 which had held such declarations as B
attempted to prove were hearsay and inadmissible. B argued that an ex-
ception to the hearsay rule, the admission against interest, applied, and
while previous cases held the interest in question must be a pecuniary
interest and not a penal interest, the court should now broaden the excep-
tion to include penal interest. The Georgia court refused to follow this
suggestion. The United States Supreme Court pointed out this "against
interest" aspect of the declaration without discussing pecuniary versus
penal interest.24 Of most importance to the Supreme Court was the fact

19. GA. CODE ANN. § 27-2503 (1978).
20. 99 S. Ct. 2150 (1979).
21. Green v. State, 242 Ga. 261, 249 S.E.2d 1 (1978).
22. GA. CODE ANN. § 38-301 (1974).
23. The opinion notes ten cases and points out that the law of Georgia was such for over

one hundred years.
24. 99 S. Ct. at 2152.
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that the state relied upon this same declaration to convict A, and to deny
the admission of the same declaration as a mitigating circumstance in
favor of B was a mechanical application of the hearsay rule to defeat the
ends of justice. This result would probably never have been reached except
for the fact that the issue arose in the context of a capital case.

Is there a different set of rules of evidence for different cases? With the
Green case, it can now be said that the rule of hearsay is at times sus-
pended for cases in which the stakes are extremely high. Exactly when the
stakes are high enough is not clear. It has been held that the hearsay rule
and other rules of evidence are relaxed when the stakes are low. In
Wilbanks v. Wilbanks,2 5 the supreme court held that evidentiary rules,
including hearsay, need not be strictly enforced at a temporary hearing in
a divorce action. The trial judge is allowed broad discretion to determine
the evidence he will hear, regardless of the rules of evidence. He may do
this in the interest of justice. Of course, some will say that fairness de-
mands that the hearsay rule apply equally in all cases, be the stakes high,
medium, or low. That approach does have the sense of logic and even-
handedness at first glance. Those who deal with the rules of evidence on a
daily basis in the courts, however, have seen cases where mechanical rules
work for injustice in the short range of the immediate case, even if they
generally work for justice in the long run. It may be that the drafters of
the Federal Rules of Evidence were wise to allow unusual circumstances
to create new exceptions to the hearsay rule.2" Others may have been even
wiser in their proposal that hearsay be admissible.2 1

V. AUTHENTICATION

A telephone conversation offered as evidence immediately raises two
distinct evidentiary issues: hearsay and authentication. On occasion, the
courts have not made the distinction, but recently the requirements relat-
ing to authentication, as opposed to the hearsay rule, were clearly spelled
out in Cannady v. Lamb.28 The issue was whether A was the driver of a
vehicle which allegedly caused plaintiff's injuries. Witness W was called
to testify that A admitted to W at the scene that she, A, was the driver.
Witness X was called to testify that he had a telephone conversation with
W after the wreck had occurred, and in that conversation W told X that
he did not know who was driving the vehicle. There was no evidence that
X knew W, nor was there any evidence to identify W as a party to the
telephone conversation, except that X got W's telephone number from W's

25. 238 Ga. 660, 234 S.E.2d 915 (1977).
26. FED. R. EvID. 803(24).
27. 4 J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE UNITED STATES RULES § 800(01)

(1978).
28. 146 Ga. App. 850, 247 S.E.2d 500 (1978).
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father and W admitted during the trial that the number given was his
telephone number.

The opinion restates the element necessary to authenticate telephone
conversations-the party to the telephone conversation must be identified.
The cases have recognized several methods of identifying a party to a
telephone conversation, including voice recognition,"9 conduct of the par-
ties following the conversation, 3 a customary salutation,3' corroboration by
the party,32 and the record as a whole.3 3 A reasonable argument can be
made that to call a person's known telephone number and have someone
answer to that person's name is sufficient identification. However, the
court in this opinion, relying upon Tidwell Company v. Robleyhats, Inc.,34

rejected this argument. One ought to remember that many variables might
enter the factual picture to change the result of this case. For instance,
suppose that there had been evidence here that W was the only person with
any substantial access to the phone in question, or that due to the time of
day or night, W was the only person likely to be present to answer the
phone. The point is that the only fundamental rule of authenticity of a
telephone conversation is that the identity of the person to be charged with
the conversation must be shown. The possible methods of proof are limited
only by the ingenuity of lawyers.

Authenticity is but half the problem. Since a declaration made out of
court is being offered, it may be barred by the hearsay rule. It is important,
however, to first resolve the issue of authenticity if there is such an issue.3 5

If the conversation is not offered to prove the truth of the assertion made
therein, hearsay is not a factor. If the conversation is not offered to be
charged against anyone in particular, that is, if the identity of that person
is not important, authentication is not a factor. A conversation offered not
to prove the truth of the matter asserted, but only to explain why the
hearer of that conversation took certain action, does not need to be authen-
ticated. It does not matter whether the conversation was heard over a
telephone or in person, because the identity of the speaker is not relevant.
Also, since it does not matter whether what was said in the conversation
was true or false, but only that it was said, hearsay is not involved.

VI. MEDICAL HISTORY STATEMENTS

The cases continue to explain the application of the recent statute3
1

29. Easterling v. Bell, 29 Ga. App. 465, 116 S.E. 50 (1922).
30. Ayers v. John B. Daniel Co., 35 Ga. App. 511, 133 S.E. 878 (1926).
31. Lacy v. City of Atlanta, 110 Ga. App. 814, 140 S.E,2d 144 (1964).
32. Pope v. Associated Cab Co., 90 Ga. App. 560, 83 S.E.2d 310 (1954).
33. Thruway Service City, Inc. v. Townsend, 116 Ga. App. 379, 157 S.E.2d 564 (1967).
34. 125 Ga. App. 102, 186 S.E.2d 489 (1971).
35. See Boggus v. State, 136 Ga. App. 917, 222 S.E.2d 686 (1975) as an example confusing

the issues of authenticity and hearsay.
36. GA. CODE ANN. § 38-315 (Supp. 1979).
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allowing medical history statements into evidence over hearsay objections.
In Dunn v. McIntyre,37 a medical history, including the medical opinions
of one physician given .to another physician, was admitted by the trial
court, but this admission was held to be reversible error on appeal. The
reason medical history statements are admitted, even though they consti-
tute hearsay, is that they are considered reliable because the patient is not
likely to give false information to a physician about to render treatment
based in part on such information.

VII. DIRECT-CIRCUMSTANTIAL-OPINION

Is opinion evidence circumstantial or direct? Is there any valid reason
to distinguish between direct and opinion evidence? These questions ap-
peared in Cowans v. State;38 the answers, however, did not. The issue arose
because the trial court did not instruct the jury on circumstantial evidence.
It is unnecessary to instruct the jury on circumstantial evidence unless
there is no direct evidence given on the issue. It became necessary for the
appellate court to examine the record in search of direct evidence. The
defendant was charged with rape. The evidence disclosed that the victim
had been blindfolded so that she never saw the defendant. She heard a
voice and identified that voice as the voice of the defendant. The defendant
relied on a line of cases in Georgia declaring that identity evidence is
opinion evidence.3 9 He then contended that opinion evidence was circum-
stantial evidence, that the conviction was based solely on this
circumstantial-opinion evidence and thus, an instruction on circumstan-
tial evidence was demanded. The definitions of direct and circumstantial
evidence appear in the evidence code. 0 Rather than determine if the evi-
dence given was opinion or direct, the court elected to determine that the
evidence was direct as opposed to circumstantial. One wonders why ident-
ity evidence must always be considered opinion evidence. If the witness
saw the traffic light and testified that it was red, would anyone contend
this was merely an opinion? If the witness saw the driver and testified that
the driver was the defendant, why is this an opinion?

VIII. STATUTES

Criticism of the dead man's rule has been widespread.' Responding to
this criticism, the General Assembly repealed the portion of the statute in

37. 146 Ga. App. 362, 246 S.E.2d 398 (1978).
38. 145 Ga. App. 693, 244 S.E.2d 624 (1978).
39. Patton v. State, 117 Ga. 230, 43 S.E. 533 (1902); Wiggins v. Henson, 68 Ga. 819 (1882);

Willingham v. State, 134 Ga. App. 603, 215 S.E.2d 521 (1975).
40. GA. CODE ANN. § 38-102 (1974). Direct evidence is "that which immediately points to

the question at issue." Circumstantial evidence is "that which only tends to establish the
issue by proof of various facts, sustaining by their consistency the hypothesis claimed."

41. I. GREEN, THE GEORGIA LAW OF EVIDENCE, § 147 (1957).
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which the rule as it existed in Georgia was created.2 The code section 3

originally came into being more than a century ago as a change in the older
rule that a party was incompetent to testify in his own behalf. The original
statute made a party competent to testify but left certain exceptions, and
what we have come to know as the dead man's rule was imparted in these
exceptions. The present Act simply eliminates the exceptions, leaving the
rule of competency.

42. Act of Apr. 17, 1979, 1979 Ga. Laws 741.
43. GA. CODE ANN. § 38-1603 (Supp. 1979).




