
Criminal Law and Criminal Procedure

By John 0. Cole*

Once again, the appellate courts of Georgia strained to dispose of over
600 criminal cases this year. The Law Review editors have gleaned from
this list several hundred cases which have been further edited by myself
to report a manageable and interesting mixture of the year's cases.

I. CRIMINAL LAW

A. Rape

My own candidate for the worst decision of the year is Hodge v. State.
In Hodge, the appellant was convicted of the forcible rape of a fifteen year
old baby-sitter and appealed the introduction of evidence of various oc-
currences which put his character in issue. For example, the victim's sister
was allowed to testify that the appellant once told her "that if he had the
opportunity he wanted to make love to me," and also testified that shortly
after the alleged rape the appellant had, without provocation, pinched her
"on her rear." Evidence was also admitted that, approximately a month
and a half before the alleged rape, the appellant gave a married woman a
book that was "characterized" as "obscene" by the woman and the district
attorney after the woman had remarked to the appellant that she liked to
read "trash." The supreme court, Justice Per Curiam speaking, held that
the admission of this evidence, while error, was "clearly harmless" because
it was thought "highly improbable that this irrelevant evidence contrib-
uted to the conviction of rape."' This decision is surely the work-product
of an overworked and insensitive court. Insensitive, because as Justice
Jordan states in dissent,

The majority is no longer content to whittle away . . . at the protection
Code Ann. §38-202 provides an accused against highly inflammatory and
prejudicial evidence of his general character which has little, if any, relev-
ance to the issues which are properly before the jury. The court has now
put aside its pen-knife, and taken an axe to the statute, all under the guise
of the "harmless error" rule.2
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1. 239 Ga. 612, 238 S.E.2d 404 (1977).
2. Id. at 613, 238 S.E.2d at 405, citing Johnson v. State, 238 Ga. 27, 230 S.E.2d 849 (1976).
3. Id. at 615, 238 S.E.2d at 406.
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Overworked, because the case cited for the court's position has no relev-
ance whatsoever to the harmless error doctrine imposed on this case.
Adjectives fail when describing Justice Bowles' special concurrence. He
seems to believe that the above challenged evidence is relevant to show
"bent of mind," when coupled with another bit of "relevant" evidence. In
his own words, Justice Bowles' position is that,

The evidence showed that the defendant although married at the time of
the occurrence, was not living with his wife, but was admittedly living
with another female .... This evidence was not objected to by defendant
in the trial of the case, and in my opinion such evidence having been
admitted without objection, defendant has waived his right to complain
about the admission of similar evidence, i.e. the pinching on the rear...
and the trashy book delivered to another married woman ...

Additionally, he being 35 years of age, married and living with another
woman, against the baby sitter's being 15 years of age, when coupled with
the last mentioned acts, illustrated his "bent of mind," for the purposes
of proof in his case.'

In another rape case of note, Drake v. State,' the court cleared up some
of the confusion on the question of lack of consent and its relation to force.
The appellant was convicted of the forcible rape of his 9 year old daughter,
and although the evidence indicated that no physical force was used, the
victim testified that she consented out of fear. The trial court correctly
covered the three elements of forcible rape in the charge to the jury. Those
three elements are: 1) sexual intercourse, 2) lack of consent, and 3) force.6

The appellant attacked this charge, probably hoping to benefit from the
court's erroneous ruling in McFaU v. State, 7 where the supreme court, over
dissents by Justices Ingram and Gunter, affirmed a forcible rape convic-
tion on a jury charge which confused consent with force. In McFall, the
trial court charged the jury that "when an act of sexual intercourse with a
girl under the age of 14 is shown, the law supplies the essential element of
force." 8 In Drake, the majority overruled McFall in dicta, stating the ob-
vious fact that if the victim's age alone supplies the element of force, then
"as a practical matter no one would be convicted of statutory rape because
the state's case making out statutory rape also would make out forcible
rape."' The court, apparently in order to clearly delineate forcible rape
from statutory rape, stated that force can never be imputed from mere lack
of consent in a child, although the inference is sometimes true in adults.
In lis case, hlowever, the proscutig witness' t eQtimnny that he obeved
her father's directions because of her fear was adequate to overcome a
motion for directed verdict on the issue of force.

4. Id.
5. 239 Ga. 232, 236 S.E.2d 748 (1977).
6. GA. CODE ANN. §26-2001 (1977).
7. 235 Ga. 105, 218 S.E.2d 839 (1975).
8. Id. at 106, 218 S.E.2d at 841.
9. 239 Ga. 234, 236 S.E.2d at 750.
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B. Theft by Taking

In State v. Ramos,0 the court of appeals overruled the sustaining of a
defendant's motion to quash his indictment for theft by taking on the
ground that the indictment failed to allege the particular place or location
from which the property was taken. The trial court relied on a prior case,
State v. Green," which required a burglary indictment to specify the par-
ticular business structure burglarized. The court refused to extend Green
to indictments charging theft by taking of property belonging to businesses
having multiple business locations in the county of indictment, on the
grounds that proof of the specific place within the county where the theft
occurred has never been necessary for conviction under the theft by taking
statute."

C. Burglary

In Selph v. State,3 the appellant was seen with a motorcycle which had
been stolen within the previous five hours from a service station approxi-
mately two blocks from where appellant was seen with it. The appellant
was convicted of burglary; he argued on appeal that the absence of proof
of unauthorized entry by him of the burglarized service station was insuffi-
cient to convict. The court of appeals disagreed and disapproved its rea-
soning in Bennett v. State," in which it had stated that "an unauthorized
entry by the defendant into the pickup truck cannot be proved nor inferred
simply from recent possession of the stolen revolver."' 5 The court in Selph
disapproved of this reasoning, holding that "when the property alleged to
be stolen is proven to be stolen property and the crime charged has been
committed by someone, the recent unexplained possession of the stolen
property by the defendant is a circumstance from which guilt may be
inferred. . . . ""S

D. Definition of a Deadly Weapon

In Watts v. State, '" the indictment charged that an assault with intent
to rob was committed "by pointing a shotgun, a deadly weapon, at and
toward" the victim. The evidence indicated that the shotgun was un-
loaded, was missing a trigger, and was incapable of being fired. The appel-
lant argued that the state failed to prove that the shotgun was in fact a
deadly weapon, as was alleged in the indictment. The appellant relied on

10. 145 Ga. App. 301, 243 S.E.2d 693 (1978).
11. 135 Ga. App. 622, 218 S.E.2d 456 (1975).
12. GA. CODE ANN. §26-1802(a) (Supp. 1978).
13. 142 Ga. App. 26, 234 S.E.2d 831 (1977).
14. 136 Ga. App. 806, 222 S.E.2d 207 (1975).
15. Id.
16. 142 Ga. App. at 29, 234 S.E.2d at 833.
17. 142 Ga. App. 857, 237 S.E.2d 231 (1977).
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several cases for the proposition that the state must prove the deadly
nature of the weapon, but the court pointed out that all these cases had
to do with specific intent to kill, such as assault with intent to kill or
murder. In such cases, the specific intent involved is that of the defendant
and whether he intended to use the weapon. However, in an assault case,
it is what the victim was thinking at the time, rather than the defendant's
intent, that is determinative. As the court stated:

A man facing the muzzle of a firearm held by an assailant has no way of
knowing whether the gun is loaded or whether it is functional; the prudent
man will assume that it is and will respond accordingly. Why should the
assailant thereafter be extended mitigation for his crime if he proves the
weapon was not functional.?"

The court held that in this instance the shotgun was per se a "deadly
weapon" because of the way it was used.

E. Obscenity

In Trotti v. State,9 the appellant attempted to induce the court to
charge on the elements of obscenity in a case involving the dissemination
of devices described as obscene in Ga. Code Ann. §26-2101(c), which ap-
plies to devices "designed or marketed as useful primarily for the stimula-
tion of human genital organs. . .. "The court found frivolous the conten-
tion that the devices involved in the case (which were undescribed) could
constitute any form of protected expression under the First Amendment. 0

F. Assault

In Scott v. State," the defendant appealed from his conviction of aggra-
vated assault with a deadly weapon. The evidence indicated that the de-
fendant had stabbed the victim with a knife. The defendant contended
that the indictment was fatally defective in that it alleged an aggravated
assault as well as a battery, and further that the conviction for aggravated
assault was not authorized because the evidence showed a completed bat-
tery. The appellant's arguments were based on several older cases which
supported his position.2 Those older cases were applications of Ga. Code
Ann. §27-2508, which essentially stated that no person shall be convicted
of an assault with intent to commit a crime if the crime was actually
perpetrated by the person. This code section and the cases relying on it
were rendered inapplicable by the enactment of a new crininal code in

18. Id. at 859, 237 S.E.2d at 233.
19. 144 Ga. App. 648, 242 S.E.2d 270 (1978).
20. U.S. CONST. amend. I.
21. 141 Ga. App. 848, 234 S.E.2d 685 (1977).
22. Kelsey v. State, 62 Ga. 558 (1879); Kennedy v. State, 10 Ga. App. 794, 74 S.E. 95

(1912).
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1968.2 It is now clear that "[a] person may be convicted of an assault with
intent to commit a crime if the crime intended was actually committed as
a result of the assault but may not be convicted of both the assault and
the completed crime."2 The court held that Ga. Code Ann. §27-2508 had
been impliedly repealed by the 1968 Criminal Code, as §27-2508 was repug-
nant and inconsistent with the new code. The court also overruled its
previous holding in division four of Diamond v. State, as that holding was
erroneous, having cited §27-2508, instead of the 1968 criminal code, which
should have been applied.

G. Merger

In.Prior v. State,2' the defendant went to the victim's home and asked
permission to hunt on her property. After she consented, he pointed a gun
at her and forced her to enter her automobile and drive to a field about
three and a half miles away. After she got out of the car, he shot her in
the face. The shot knocked her unconscious and probably would have
caused her death, but while she was lying on the ground, he reloaded and
shot her twice in the neck. The last two shotgun blasts caused her death.
The defendant was convicted of kidnap and murder of the victim. For
kidnapping with bodily injury, he was sentenced to life imprisonment, and
on the murder conviction, the jury found as an aggravated circumstance
that the murder was committed during the course of another capital crime,
and sentenced him to death. On appeal, the defendant argued that the
only evidence of bodily injury in connection with the kidnapping was the
murder of the victim, and that therefore the killing could not be both
murder and the bodily injury that raises simple kidnapping to a capital
felony.Y Under his argument, since the aggravating curcumstance of an
additional capital felony during which the murder was committed was not
proved, the death penalty for murder was not authorized. The state argued
that the defendant's three shots were an unboken act of murder. The court
agreed with the state, concluding that the succession of three shots which
first wounded and then killed the victim were adequate to complete the
crime of kidnapping with bodily injury, and to commit the separate crime
of murder. As the court pointed out, the former rule in Georgia was that
the offenses, to be the same "must be identical both as a matter of fact
and as a matter of law." 2' However, the relatively new statute on multiple
prosecutions for the same conduct requires that although a defendant

23. 1968 Ga. Laws 1249, codified at GA. CODE ANN., tit. 26 (1977).
24. GA. CODE ANN. §26-1303 (1977). GA. CODE ANN. §26-1004 (1977) provides the same

scheme for criminal attempts.
25. 126 Ga. App. 580, 191 S.E.2d 492 (1972).
26. 238 Ga. 698, 234 S.E.2d 918 (1977).
27. See GA. CODE ANN. §26-1311 (1977).
28. Harris v. State, 193 Ga. 109, 17 S.E.2d 573 (1941).
29. GA. CODE ANN. §26-506 (1977).
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may be prosecuted for all crimes committed, he may not be convicted of
more than one crime if the crimes are the same in law or in fact.3 0 The court
felt that here the two crimes were not the same either as a matter of law,
or as a matter of fact. The court felt constrained to address a hypothetical
question in dictum, that is, a situation identical to the one just described
except that the first and only shot kills the victim.In such a case, under
the new statute as construed in State v. Estevez,31 the defendant could be
prosecuted for, but could not be convicted of, both crimes if the only
evidence of bodily injury connected with the kidnapping was the fatal shot.
However, the court stated that in the sentencing phase, the jury would still
be free to find as an aggravating circumstance that the murder was com-
mitted in the course of another capital felony, the kidnapping with bodily
injury.2 Thus, as the court stated,

[tihe single-shot murder could be "used twice," so to speak, once to make
a crime and again to make an aggravating circumstance; to constitute
murder and to complete the capital felony of kidnapping with bodily
injury which is an aggravating circumstance authorizing death. There is,
of course, no constitutional law to this kind of "using twice."

H. Defenses

Double Jeopardy. The appellate courts considered several aspects of
the defense of double jeopardy during the survey period. In a case of first
impression in Georgia, the question arose whether the principles of collat-
eral estoppel and double jeopardy precluded the use of a crime, for which
the probationer has been acquitted by a jury, as a ground for revocation
of probation2' The petitioner was serving a probated sentence when he was
indicted for the crime of burglary. A petition for revocation of his probation
was filed based upon the indictment. The petitioner was then tried on the
burglary charge before a jury and acquitted. A few days later, after a
hearing in which both parties stipulated that the evidence produced at the
trial would be the same evidence upon which the judge would conduct the
probation revocation hearing, the trial court entered an order revoking the
balance of the petitioner's probation. The court of appeals, in a six to three
opinion, affirmed the judgment of the trial judge and the supreme court
granted certiorari. A unanimous supreme court affirmed the court of ap-

30. State v. Estevez, 232 Ga. 316, 206 S.E.2d 475 (1974).
3i. 232 Ga. 3i6, 206S.E.2d 475 (1974).
32. The addition of bodily injury to the kidnapping charge is necessary to make kidnap-

ping a capital felony. See GA. CODE ANN. §26-1311 (1977).
33. 238 Ga. 698 at 703, 234 S.E.2d 918 at 924. See Williams v. Oklahoma, 358 U.S. 576

(1959); the court also pointed out that the jury could find, under Ga. Code Ann. §27-
2534.1(b)(2), that as an aggravating circumstance, the simple kidnapping was committed
while the offender was engaged in another capital felony-the murder, thus avoiding the
above problem.

34. Johnson v. State, 240 Ga. 526, 242 S.E.2d 53 (1978).
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peals, referring the reader to the appellate court opinion for an explication
of the reasons.3' The supreme court adopted the language of Morrissey v.
Brewer,N which states that:

The revocation of parole is not part of a criminal prosecution and thus the
full panoply of rights due a defendant in such a proceeding does not apply
to the parole revocations. . . .Revocation deprives an individual, not of
the absolute liberty to which every citizen is entitled, but only of the
conditional liberties properly dependent on observance of special parole
restrictions.

37

In Clark v. State,n the appellant was convicted on two counts of bur-
glary. On appellant's motion for new trial, he alleged that the prosecution
for one of the burglaries against him was barred by the doctrine of collat-
eral estoppel, a principle claimed to be embodied within the Constitutional
proscription of double jeopardy in the fifth Amendment to the United
States Constitution, as applied to the states through the Fourteenth
Amendment .3 In Ashe v. Swenson" the U.S. Supreme Court stated that
the doctrine of collateral estoppel is a part of the Fifth Amendment's
guarantee against double jeopardy and that it "means simply that when
an issue of ultimate fact has once been determined by a valid and final
judgment, that issue cannot again be litigated between the same parties
in any future lawsuit."" In this case the appellant pled guilty to a charge
of receiving stolen property which, by its essence, included the implication
that the property had been stolen by some person other than the defen-
dant. 2 According to the court of appeals, once the appellant was convicted
on the charge of receiving stolen property the court necessarily determined
that the burglary had been committed by someone other than the appel-
lant, and the state was collaterally estopped from prosecuting the appel-
lant for the burglary. The court further held that the appellant did not
waive his plea by failing to raise it in the form of a pretrial motion, since
the attorney was not informed of his guilty plea and the state failed to
make the information available to him in spite of a Brady pretrial motion
requesting such information.' 3 Because of this failure to disclose, and be-
cause the U.S. Supreme Court has restricted the doctrine of waiver in
double jeopardy cases," the court refused to say that the appellant had
waived the double jeopardy plea.

35. See Johnson v. State, 142 Ga. App. 124, 235 S.E.2d 550 (1977).
36. 408 U.S. 471 (1972).
37. Id. at 480.
38. 144 Ga. App. 69, 240 S.E.2d 270 (1977).
39. Id. at 69, 240 S.E.2d at 271, citing Benton v. Maryland, 395 U.S. 784 (1969).
40. 397 U.S. 436 (1970).
41. Id. at 443.
42. Austin v. State, 89 Ga. App. 866, 81 S.E.2d 508 (1954); Wells v. State, 127 Ga. App.

109, 192 S.E.2d 567 (1972).
43. Brady v. Maryland, 373 U.S. 83 (1973).
44. See Blackledge v. Perry, 417 U.S. 21 (1974).
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In a similar case,"5 the defendant was charged with the burglary of four
different motel rooms. He had previously plead guilty to a charge of theft
by receiving stolen property in regard to one of the television sets found in
his possession. The trial court sustained the defendant's plea of autrefois
convict as to all four counts of the indictment, but the court of appeals
reversed on three of the counts since the defendant had entered a plea on
only one of the television sets.

In Harrison v. State," the defendant had been indicted for murder and
found guilty of the lesser offense of voluntary manslaughter. This convic-
tion was reversed on appeal and on return of the remittitur, a plea of
double jeopakdy was entered to the murder indictment, the defendant
requesting to be reindicted only for the charge of voluntary manslaughter.'7

This plea was denied and he was again tried on the same indictment
although the jury was instructed to consider only the lesser offense of
voluntary manslaughter since the charge of murder was withdrawn. The
defendant was again convicted of voluntary manslaughter and he appealed
on the basis of his double jeopardy argument and on the basis that during
his opening statement, the assistant district attorney had improperly in-
jected the murder charge into the case. The court of appeals found no
precedent for the handling of new trials on lesser included offenses after a
defendant had been found not guilty of murder, yet convicted of a lesser
offense. The court felt that reindictment only for the lesser charge of volun-
tary manslaughter, as requested by the appellant, would have been proper.
However, the court agreed that other procedures would also be valid. For
example, trying the defendant under the same indictment, with the obli-
teration or masking of the words "with malice aforethought," and appro-
priate instructions from the court, would have been sufficient. Or, since
an indictment is not evidence, the indictment itself could be kept from the
jury." Furthermore, by stipulation of the parties in the form of a waiver of
indictment, an accusation for voluntary manslaughter or another other
lesser included offense could have been drawn in lieu of the indictment.
Since the trial court expressly instructed the jury that they did not have
for consideration the offense of murder, a plea of double jeopardy would
not lie. However, the court did find error and reversed on the grounds that
the charge of murder should not have been mentioned to the jury by the
court in its instructions or by the assistant district attorney in his opening
statement. As the court stated, "the injecting of the charge of murder into
the case substantially prejudiced the rights of the defendant to a fair trial
for an offense less than murder."'"

A trial judge's attempt to reverse himself was foiled by double jeopardy

45. State v. Bolton, 144 Ga. App. 797, 242 S.E.2d 378 (1978).
46. 143 Ga. App. 883, 240 S.E.2d 263 (1977).
47. See Price v. Georgia, 398 U.S. 323 (1970).
48. See Bostick v. Ricketts, 236 Ga. 304, 223 S.E.2d 686 (1976).
49. 143 Ga. App. at 886, 240 S.E.2d at 265.
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considerations in White v. State. 0 In White, a fifteen-year-old defendant
was indicted for murder and entered a plea of "not guilty by reason of
insanity." After examination and evaluation, the defendant waived jury'
trial and was tried by the court. The judge, acting as the finder of fact,
found the defendant to be insane and mentally incompetent at the time
the act was committed and acquitted the defendant of the offense. The
judge ordered the defendant confined to the state hospital for the mentally
ill.51 On the following day, with no explanation appearing in the record, the
court denominated the original plea as a "plea of guilty," abruptly set
aside the plea, and ordered the defendant held for trial. Special pleas of
autrefois acquit, former jeopardy, and res judicata were filed on behalf of
the accused and denied by the trial judge. The appellate court granted
immediate review. Although the court pointed out that there was no pre-
vious law on this precise point in Georgia, they had little difficulty in
holding that jeopardy had attached when the issue was joined on the first
plea of not guilty by reason of insanity and that the defendant could not
be tried again for the same offense.

In Ricketts v. Williams,52 the defendant was granted a new trial after a
jury verdict on the finding by the trial judge that "the verdict is decidedly
and strongly against the weight of the evidence."5 He was later convicted
and brought a habeas corpus petition arguing that his retrial was barred
under Ga. Code Ann. §26-507(d)(2). The habeas corpus court ordered his
release on the grounds that the new trial order was "a finding that the
evidence did not authorize the verdict" and that the retrial was therefore
barred under the statutory double jeopardy bar. The supreme court re-
versed the habeas court holding that: "a grant of a new trial by the trial
judge under Code Ann. §70-202 ('contrary to evidence and the principles
of justice and equity') or Code Ann. §70-206 ('decidedly and strongly
against the weight of evidence') does not result in a statutory double jeop-
ardy bar under Code Ann. §26-507(d)(2)." 51 The supreme court had pre-
viously held that where a trial judge grants a motion for a verdict of
acquittal or not guilty under Ga. Code Ann. §27-1802(a), or where an
appellate court reverses a conviction on the basis that there was no evi-
dence to support the verdict, a retrial is barred by Ga. Code Ann. §26-
507(d)(2). Justice Hill, concurring specially, objected to the dictum in the
majority opinion concerning Ga. Code Ann. §27-202. After historical analy-
sis of the development of this section, he concluded, in a concurrence
joined by Chief Justice Nichols and Justice Bowles, that "if a trial judge
finds under Code §70-202 that the verdict is contrary to the evidence, then
'the evidence did not authorize the verdict' and retrial is barred by §26-
507."-"

50. 143 Ga. App. 315, 238 S.E.2d 247 (1977).
51. See GA. CODE ANN. §27-1503 (1978).
52. 240 Ga. 148, 240 S.E.2d 41 (1977).
53. GA. CODE ANN. §70-206 (1963).
54. 240 Ga. at 148, 240 S.E.2d at 42.
55. Id. at 153, 240 S.E.2d at 44.
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In Pope v. State,51 the defendant initially pleaded guilty and was sent-
enced to a total of 30 months by the judge. The guilty plea was later
withdrawn and a jury trial resulted in a conviction. A different judge
imposed a sentence of 48 months. A motion was made to vacate the sent-
ence on the grounds that it was illegal in light of the holding in North
Carolina v. Pearce,57 which held that a higher sentence in a second trial
violated the double jeopardy clause when no jury was involved. The state
contended that the resentencing judge had no actual knowledge of the prior
sentence and, therefore, could not have been moved by vindictiveness by
imposing a higher sentence, but the court pointed out that it is not actual
vindictivenesg but possible vindictiveness that is the underlying rationale
of Pearce, and thus the court reversed the overruling of the motion to
vacate the illegal sentence.

Entrapment. In Smith v. State, 18 the good guys ganged up on the bad
guys with the result that a strong entrapment defense arose. The evidence
in the case indicated that an undercover GBI agent had approached the
defendant and indicated that he wanted to buy marijuana. The defendant,
a female, told another girl, a juvenile, about the request and the two
females attempted to call a deputy sheriff. Testimony indicated that the
juvenile companion of the defendant was also an undercover agent acting
for a deputy in the sheriff's office. According to the defense, the juvenile
was using the defendant in an attempt to incriminate the drug purchaser,
who it turned out, was an undercover GBI agent. As characterized by
Justice Hill in the dissent, the case contained the following elements:

The uncontradicted evidence shows that the juvenile was an informer for
the state. An undercover GBI agent initiated the marijuana purchase, the
defendant contacted the juvenile and the two of them tried to contact the
deputy, the agent provided the transportation, the deputy's informant
took money furnished by the defendant and bought marijuana for the
agent, and although the defendant got neither marijuana nor profit she
was convicted and sentenced to two years in prison for selling marijuana."'

The majority opinion, apparently not up to a discussion of the complexities
of the entrapment defense, dismissed the defense with the facile statement
that "the fact that a government informer furnished the contraband to a
defendant does not constitute entrapment."10 The majority cited Hampton
v. United States"' as authority for this statement, although even a cursory
reading of the plurality opinion in Hampton indicates that the "rule"
stated above does not begin to handle the complexities of this or any other
entrapment case. The majority did, however, go on to reverse this case on

56. 142 Ga. App. 24, 234 S.E.2d 829 (1977).
57. 395 U.S. 711 (1969).
58. 239 Ga. 477, 238 S.E.2d 116 (1977).
59. Id. at 481-482, 238 S.E.2d at 119.
60. Id. at 480, 238 S.E.2d at 119.
61. 425 U.S. 484 (1976).
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the grounds that a deputy involved in the case cursed and threatened the
defense counsel in the courthouse and eventually struck the defense coun-
sel. The trial judge was informed of this state of affairs but stated that he
understood the deputy's feelings, and denied a defense motion for continu-
ance based on the defense counsel's inability to proceed, in light of the
threats. As the majority stated,

[it is the duty of the trial judge to prevent physical attack upon the
defendant in a criminal case. This duty extends to protecting counsel for
the defendant. Where the trial judge is notified that defense counsel has
been threatened and fails to perform this fundamental duty and shows
that his sympathies are with the attackers, he is disqualified from presid-
ing in the case."2

Self-Defense. In Scott v. State, 3 the court reversed a conviction be-
cause of an erroneous charge to the jury on the question of self defense. The
trial court charged the jury that the defendant's attack would have been
justified if he had been in fear of his own life and had no means of escape
other than to do what he did. However, the statutory provision in this
area" clearly states that "a person is justified in using force which is
intended or likely to cause death or great bodily harm only if he reasonably
believes that such force is necessary to prevent death or great bodily injury
to himself or a third person. . . . " The trial court's charge in this case
placed a heavier burden on the defendant than the law required, by limit-
ing the defense to a consideration of whether the defendant was in fear of
his own life and by imposing a requirement of flight or retreat.

II. CRIMINAL PROCEDURE

A. Warrant Requirement and the Justice of the Peace

In State v. Patterson,5 the state had appealed a trial court's granting of
a motion to suppress evidence. The trial court granted the motion on the
basis of a retroactive application of Connally v. Georgia.61 In Connally,
decided on January 10, 1977, the Supreme Court of the United States held
that Georgia's statutory system for the issuance of warrants by justices of
the peace violated the Fourth and Fourteenth Amendments because the
justice of the peace was not salaried and received a five dollar fee for every
warrant issued, while receiving nothing for the denial of a warrant. The
Supreme Court held that a decision by a justice of the peace with a per-
sonal, pecuniary interest, did not meet constitutional requirements for a
neutral and detached magistrate. The Georgia Court of Appeals analyzed

62. 239 Ga. at 481, 238 S.E.2d at 119.
63. 141 Ga. App. 848, 234 S.E.2d 685 (1977).
64. GA. CODE ANN. §26-902(a) (1977).
65. 143 Ga. App. 225, 237 S.E.2d 707 (1977).
66. 425 U.S. 245 (1977).
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this question in terms of the discussion in United States v. Peltier67 and
held that Connally should not be applied retroactively. 8

In State v. Robinson,69 the court of appeals affirmed a trial court order
granting a defendant's motion to suppress on Connally grounds. In
Robinson, the justice of the peace had never in fact collected a fee for
issuing a search warrant and did not do so in this case. However, the trial
court recognized that he would collect a fee for issuing an arrest warrant
which might well follow the issuance of the search warrant, and therefore
found that the search warrant decision was indirectly connected with the
financial welfare of the justice of the peace. The court of appeals, finding
some evidende to sustain the judge's findings, affirmed the granting of the
motion to suppress.

In Allen v. State75 the appellants attacked the justice of the peace sys-
tem in Georgia under the ruling in Connally v. Georgia.7 After hearing
evidence, the trial court found that as to the application for an arrest
warrant, the justice of the peace. meets the requirements as a "neutral and
detached magistrate" under Connally since he receives the same fee
whether he grants or denies the application. The trial court further found
that "after the initial issuance of an arrest warrant, a justice of the peace
cannot constitutionally hold subsequent preliminary commitment hear-
ings since his financial welfare is enhanced by positive action and not by
negative action."7 The appellants first contended that the entire justice
of the peace system in Georgia was unconstitutional because the handling
of criminal procedue at critical stages is done by non-salaried persons
under a fee system. The supreme court found no merit in this contention.
On cross appeal, the state argued that a justice of the peace may Constitu-
tionally conduct a commitment hearing after issuing an arrest warrant
without running afoul of the Connally requirement. The appellants argued
that although the justice of the peace is paid a fee for the commitment
hearing regardless of the disposition, he does gain financially by receiving
a fee to subpoena and to question witnesses. The supreme court in this
appeal agreed with the state, pointing out that the fees received by the
justice of the peace are not within his control; rather, they depend upon
the number of witnesses called by the parties.

B. Search and Seizure

In Radowick v. State,73 Presiding Judge Quillian analyzed in intelligent
detail a case in which Georgia State Patrolmen discovered a truck full of

67. 422 U.S. 531 (1975).
68. See also, Lawson v. State, 143 Ga. App. 776, 240 S.E.2d 188 (1977), in which the court

reached the same result.
69. 142 Ga. App. 705, 237 S.E.2d 1 (1977).
70. 240 Ga. 567, 242 S.E.2d 61 (1978).
71. 429 U.S. 245 (1977).
72. 240 Ga. at 567, 242 S.E.2d at 63.
73. 145 Ga. App. 231, 244 S.E.2d 346 (1978).
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marijuana traveling on a Georgia highway. The truck was stopped after a
tip from an anonymous caller who indicated that while following a truck
with a camper body on it, the camper door came open and suspicious
looking burlap bags were spotted, and that the two fellows in the truck
were "real nervous." Pursuant to this information, the truck was stopped
and held for over 40 minutes until it was searched by police officers. The
opinion analyzed all possible rationales for such a search, including the
automobile exception to a warrant, the stop and frisk rationale, and con-
sent to search (there was a consent form used), and the question of a
"Terrytype"stop.7' Finding none of these theories sufficient to support this
search, the court of appeals reversed the judgment.

In Barclay v. State," police officers executed a search warrant by enter-
ing a motel room with a pass key without first giving notice of authority
and purpose and without knowledge that the room was unoccupied. The
officers found marujuana in the room and after waiting some two hours
they searched the defendants when they returned to the motel room, and
found a quantity of cocaine. The trial court suppressed the marijuana
because of the illegal entry, but further ruled that there was probable cause
to arrest and search the person of each defendant and refused to suppress
the cocaine. The appellate court found that the entry into the motel room
was illegal and thereby tainted the subsequent course of events, requiring
the suppression of the cocaine.

The case of Franklin v. State" indicates how far the appellate court will
go to affirm a conviction when their heart is really in it. The case dealt
with a plane, loaded with marijuana, which landed briefly in Alabama
because of bad weather and there aroused the suspicion of FAA officials.
The plane took off and Georgia authorities were notified as the plane
approached an airport in Fulton County. Police officers arrived at the
airport shortly before the plane landed, blocked the runway, and armed
with shotguns, awaited the defendant's arrival. When the plane landed,
the defendant was ordered to get out of his plane and the officers testified
that, as the defendant was getting out, they saw marijuana inside the
plane. Judge Banke, for the majority, found that the stop on the runway
was merely an "investigatory stop" as allowed by Terry v. Ohio77 and that
the defendant was not arrested until after the officers "saw" the mari-
juana. As Judge Banke stated, since there was evidence to support the trial
judge's finding that an arrest did not occur until after the police had seen
the marijuana, it is not for the appellate court to overrule such a determi-
nation unless it is "clearly erroneous." ' Presiding Judge Quillian, in dis-

74. Terry v. Ohio, 392 U.S. 1 (1968).
75. 142 Ga. App. 657, 236 S.E.2d 901 (1977).
76. 143 Ga. App. 3, 237 S.E.2d 425 (1977), cert. denied, 435 U.S. 950 (1978).
77. 392 U.S. 1 (1968).
78. See Lego v. Twomey, 404 U.S. 477 (1972); the standard of appellate review applied

by Judge Banke in this case was relaxed somewhat in State v. Handspike, 142 Ga. App. 104,
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sent, demonstrates clearly the extremely tenuous nature of the majority
opinion.

Another case in which the Georgia Court of Appeals apparently
"constructed" the facts was State v. Mathis.7 In this case, a Savannah
police officer testified that while watching a drug store for shoplifting he
saw the defendant approach another man and tell him: "Come outside. I
think I've got something you're interested in."" The officer did not know
the defendant's name at the time, but testified that he knew him to be a
"drug dealer." During cross examination by the defense counsel, the fol-
lowing colloquy ensued:

"Q. Have you ever seen him [the defendant] sell drugs before? A. No sir.
Q. But you know he is a drug dealer? A. That is correct, sir. Q. All right,
sir, do you usually make arrests by hunches? A. No, sir. Q. You usually
have facts on which to base them? Base your arrest on? A. Yes, sir. Q.
Where were your facts in this case? A. In this particular case I used my
intuition. Q. Intuition? A. That's correct. Q. Okay, this came from your
police experience? A. Yes, sir."'

The police officer followed the defendant outside and watched as the de-
fendant received cash from the man and handed him a manila envelope.
He testified that the defendant acted nervous at the time and at this point
the officer made the arrest for the sale of drugs. A resulting search uncov-
ered drugs. The majority opinion states baldly that "the defendant was
known to the officer as a drug dealer."' 2 Based on the officer's undisputed
testimony that he was operating only on "intuition," the majority here is
either playing fast and loose with the Fourth Amendment, or is stating a
new epistomological principle of some magnitude.

C. Automobile Search

In Love v. State," the appellate court held that it was error to deny a
motion to suppress evidence, and reversed the conviction in a five to three
decision. In Love, a police investigator received information from a confi-
dential informant that two men were in possession of large quantities of
drugs and were looking for a buyer. The informant supplied a description
of one of the men whom he thought to be a fugitive. This information was
relayed to the Fugitive Squad of the GBI, which had independently re-
ceived information about a fugitive thought to be in the Atlanta area. The
description led the investigators to voncluu tai confiden-

tial informants were receiving information about the same fugitive. The

235 S.E.2d 568 (1977), in which he joined a dissent which would have reversed the trial court's
decision to grant a motion to suppress, based on a decision as to when the arrest occurred.

79. 143 Ga. App. 121, 237 S.E.2d 643 (1977).
80. Id. at 122, 237 S.E.2d at 644.
81. Id. at 123, 237 S.E.2d at 644, 645.
82. Id. at 122, 237 S.E.2d at 644.
83. 144 Ga. App. 728, 242 S.E.2d 278 (1978).
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police proceeded to a motel where the suspects were located and as two
men walked out of the motel room, six law enforcement officers, as least
three of them brandishing pump-action, buckshot-loaded, riot shotguns
confronted the two men, one of whom was the appellant. One of the agents
had seen the appellant make a trip to a parked Lincoln in front of the motel
room and he asked the appellant about the car. The appellant denied any
knowledge of it. Police officers seized a set, of keys from the appellant's
pocket and asked if the appellant had any objection to seeing whether the
keys fit the Lincoln. The appellant voiced no objection. Thereupon the
police office unlocked and searched the Lincoln, and inside the trunk found
a large quantity of controlled drugs. The police officer frankly admitted in
his testimony that his purpose in going to the car was to search it for drugs.
Thereafter, the motel room was searched and further contraband was
found. Judge Smith's majority opinion canvassed all possible rationales for
this warrantless search of an automobile and found none of them persu-
asive. The primary thrust of the state's argument was that this search fit
within the so-called "automobile exception." However, the majority found
that the state proved neither probable cause to search the automobile nor
exigent circumstances. In order to sustain a police officer's determination
of probable cause, the state must produce evidence showing:

(1) that the police officer had facts leading him to believe that the inform-
ant was reliable, (2) that the police officer knew how the informant re-
ceived the information or else had such detailed information that he knew
it to be more than mere rumor or suspicion, and (3) that the police knew
the information was current. 4

As the majority opinion pointed out, there was some testimony at the
suppression hearing from which the court could conclude that the inform-
ant's tip was current and that it was so detailed that it was likely not to
be mere rumor or suspicion. However, as to the first requirement above,
the record was completely void of any evidence which would show that the
arresting officer had any knowledge that the informant was reliable. While
it is true that the police investigator who received the tip thought the
informant to be reliable, nowhere was it suggested that he communicated
this fact or belief to the arresting officer. The majority also found, following
the trial court's factual conclusion, that there was time to get a warrant
and that no exigent circumstances existed. The dissent objected to this line
of reasoning, believing the law to be different, in that information received
by one law enforcement officer can be relayed to other officers who can act
upon that information '5

84. Id. at 735, 242 S.E.2d at 283.
85. Id. at 738, 242 S.E.2d at 285; see Register v. State, 124 Ga. App. 136, 183 S.E.2d 68

(1971).
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D. Wiretap

In State v. Birge,e the specific issue was whether Georgia law prohibits
"one party to a conversation from secretly recording or transmitting it
without the knowledge or consent of the other party, where the conversa-
tion does not come under any exception set out in Ga. Code Ann. §23-3006
and no warrant is obtained under Ga. Code Ann. §26-3004." ' l Ga. Code
Ann. §26-3001 provides in part that: "it shall be unlawful for: (a) any
person in a clandestine manner to intentionally overhear, transmit, or
record, or attempt to overhear, transmit, or record the private conversation
of another which shall originate in any private place. . . . " As the court
read this section, it does not prohibit one party to a conversation from
secretly recording or transmitting it without the knowledge or consent of
the other party. As the majority stated, "[i]f one person is at liberty to
repeat what another had said to him, and surely we all agree on this, unless
privileged, how can one's freedom of speech be violated by mechanically
assuring accuracy between private conversationalists?" 8 Justice Hill, in an
opinion joined by Chief Justice Nichols, dissented, arguing the major-
ity had rendered meaningless the provisions of the Code insofar as parties
to conversation are concerned."

In Bilbo v. State," the appellants were convicted of conspiracy to com-
mit the crime of communicating gambling information. The basic evidence
against them was obtained through a court-ordered telephone wiretap. A
motion to suppress the evidence gained by the wiretap was overruled and
the appellants were convicted. The court of appeals reversed the conviction
on the basis that the evidence obtained through the wiretap had been
illegally seized. The court stated that it was settled that a wiretap obtained
under the provisions of Ga. Code Ann. §26-3004 must also be measured
against the standards set out in The Omnibus Crime Control and Safe
Streets Act of 1968.1' The federal statutory scheme" provides that one of
two circumstances must exist before a wiretap order will be authorized:
that normal investigative procedures have been employed and have failed,
or that normal investigative procedures have not been tried, but if tried,
would probably not succeed or else be too dangerous. The appellant urged
that these requirements cannot be met by stereotyped recitals on the war-
rant which bear no relation to the specific context of the case at hand. An
agent of the GBI testified that in applications for wiretap orders the GBI

,agents used forms which were prepared for that purpose. The appellants
introduced into evidence affidavits used to obtain a similar wiretap author-

86. 240 Ga. 501, 241 S.E.2d 213 (1978).
87. Id. at 501, 241 S.E.2d at 213.
88. Id. at 502, 241 S.E.2d at 214.
89. Id. at 502, 503, 241 S.E.2d at 214.
90. 142 Ga. App. 716, 236 S.E.2d 847 (1977).
91. 18 U.S.C.A. §§2510-2520 (1970).
92. 18 U.S.C.A. §§2518(1)(c), 2518(3)(c) (1970).
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ization in a previous case, Lawson v. State.93 As the court of appeals noted:

[Al comparison of that affidavit to the affidavit used to obtain the order
in the instant case reveals remarkable similarities. For example, compari-
son of the sections in each entitled "Normal Investigative Procedures"
shows that except for the names of the principals and the nomenclature
of the crime-bookmaking here, lottery in Lawson-the affidavits are es-
sentially identical, even to the point of containing the same syntax errors
and the same averments as to what confidential informants have told the
affiant."

The basic contention of the state in the affidavit section was that normal
investigative procedures reasonably appear to be unlikely to succeed if
tried. The affidavit averred that "because of the secrecy with which said
persons conduct such unlawful enterprises other investigative procedures
reasonably appear unlikely to succeed.' The rest~of the affidavit merely
set out "the standardized recital of why gambling-conspiracies are hard to
crack, a recital which is used in all GBI affidavits to obtain wiretaps in
gambling cases. ' 9 5 The court of appeals, in what seems to be a relatively
reasonable position, analyzed the question as follows:

Knowing as we do now that GBI agents repeatedly used this standard form
language to show that traditional investigative techniques will not expose
the full extent of the gambling operation, our condonation of that affidavit
as fulfilling the statute's requirement in'this respect, without requiring
any exposition of why the techniques will not work in the particular case
then being investigated, would amount to a' judicial decree that tradi-
tional investigation will never suffice to expose gambling conspiracies. For
this court so to decree would erase one of the major obstacles to obtaining
a wiretap authorization, and it would subvert the clear legislative intent
to have each case be carefully examined onits own merits. Forms and
"boiler plate" constructions may have their place in the world of security
agreements, deeds, contracts, and even indictments, but they have no
place where circumstances must be presented to a magistrate or judge for
independent determinations of probable cause on a case-by-case basis."

The state's application for a writ of certiorari was granted in this case
because of an apparent inconsistency in the supreme court's decision in
Lawson v. State.9 The supreme court reversed the court of appeals' hold-
ing that the judge issuing the intercept order is authorized to rely on
stereotyped recitals in a wiretap application in determining that other
investigative techniques reasonably appear to be unlikely to succeed if
tried. As the court stated:

93. 236 Ga. 770, 225 S.E.2d 258 (1976), cert. denied sub nor. Upton v. Georgia, 429 U.S.
857 (1976).

94. 142 Ga. App. at 717, 236 S.E.2d at 849.
95. Id. at 719, 236 S.E.2d at 849.
96. Id. at 719, 236 S.E.2d at 849, 850.
97. 236 Ga. 770, 225 S.E.2d 258 (1976).
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[Tihe statutory prerequisite relied upon in this case is that traditional
investigative techniques reasonably appear unlikely to succeed if tried. In
our opinion, in order for an application for an intercept order to make this
showing the issuing judge must be presented with sufficient facts from
which to conclude not only from the general nature of the crime under
investigation that traditional investigative techniques reasonably appear
unlikely to succeed if tried (it is in making this showing that stereotyped
recitals are proper) but also from the facts and circumstances related to
the particular crime under investigation that traditional investigative
techniques reasonably appear to be unlikely to succeed if tried. The appli-
cation in this case made both of these showings, although only the latter
would have been necessary.1"

This latter showing, from the description of the court of appeals opinion,
seems to have been restricted to the statement that the persons conducting
this enterprise did so with secrecy. Since there is nothing very contextual
about criminals conducting their enterprises in secrecy, the Supreme
Court of Georgia appears to be buying a formulation on the affidavits
which would totally subvert the statutory scheme.

E. Confessions

In Williams v. State," the appellant agreed to confess as part of a plea
bargaining agreement. After making a taped confession implicating him-
self and others, he refused to testify against the others. The court found
the confession to be voluntary at a Jackson-Denno hearing, and, over the
defendant's objection, the state used a transcript of the confession at the
trial. The relevant code section'0 provides that "to make a confession
admissible, it must have been made voluntarily, without being induced by
another, by the slightest hope of benefit or remotest fear of injury." The
supreme court held that the confession here did not meet this statutory
criteria even though it was the appellant, and not the state, who refused
to carry out the bargain.

In another confession case, Batts v. State,'"I the appellant contended
that the procedure followed in Georgia for determining the voluntariness
of confessions violates the Fourteenth Amendment, and the Georgia Con-
stitution's requirement that in criminal cases the jury shall be the judges
of the law and the facts. °0 At trial, a Jackson-Denno hearing was held,
after which the trial court found that the proper foundation for admission
of the defendant's statement had been aid. At trial, the rdefendant te.ti-

fied that his confession was involuntary, but no request was made for a
charge to the jury concerning the confession. The appellant argued that

98. State v. Bilbo, 240 Ga. 601 at 602, 603, 242 S.E.2d 21 at 23 (1978).
99. 239 Ga. 327, 236 S.E.2d 672 (1977).
100. GA. CODE ANN. §38-411 (1974).
101. 238 Ga. 664, 235 S.E.2d 377 (1978).
102. GA. CONST. art. I, §1, $8, GA. CODE ANN. §2-108.

[Vol. 30



CRIMINAL LAW

even though the trial court had made a determination of voluntariness in
a confession case, that issue must be given to the jury for a second determi-
nation of the voluntariness point. Both the "orthodox rule" and the
"Massachusetts rule" were approved, or at least not disapproved, in
Jackson v. Denno.'03 The "orthodox rule" calls for the trial court alone to
make a determination of voluntariness, while the "Massachusetts rule"
requires the judge to first determine voluntariness after which the jury may
overrule the judge if his determination was adverse to the defendant. In
Georgia, prior to Jackson v. Denno, the juries decided the voluntariness
issue. Following Jackson v. Denno, the judges in Georgia began making
that determination. The majority opinion in Batts is totally unenlighten-
ing, but Justice Hill, concurring specially, indicated that there is no re-
quirement for the voluntariness issue going to the jury in the absence of a
request for charge. As he states, "the present practice in Georgia may be
described as following the orthodox rule. . . except that by timely written
request to charge the defendant can invoke the Massachusetts rule."""

In Lee v. State, ' 0
5 the defendant was arrested and advised of his Miranda

rights and apparently signed a written statement waiving those rights. He
then made an inculpatory statement in writing. Justice Bowles, writing for
the court, described what followed this statement in the following way:

After that statement was made he requested an attorney and upon being
asked if he had an attorney he replied that he did not. Thereupon, the
police officer furnished to him the Athens telephone directory, and
pointed out the yellow pages under the heading of "Attorneys." The officer
also advised him that he would notify an attorney for him but defendant
never did ask for any specific attorney, although he looked up one or more
numbers. 1

After several hours passed he was again advised of his rights; he signed
a waiver form, and then wrote out and signed a confession. Moving swiftly
to the "totality of the circumstances" test, the court had little problem in
upholding the trial court's decision to allow the confession into evidence.

In State v. Watson,' 7 the defendant filed a motion to suppress his state-
ments and asked for a Jackson-Denno hearing. A hearing was held on
August 1, 1977, but no ruling was ever made by the judge. At trial on
August 29, 1977, before a different judge, the defendant's motion to sup-
press his statement was renewed and, after argument, was granted. The
state requested an interlocutory appeal and the appellate court granted the
appeal, reversing the trial court's sustaining of the motion to suppress. The
court of appeals held that there must be an evidentiary hearing before a
court can properly determine and decide the question of voluntariness, and

103. 378 U.S. 368 (1964).
104. 238 Ga. 664, 667, 235 S.E.2d 377, 378 (1977).
105. 239 Ga. 769, 238 S.E.2d 852 (1977).
106. Id. at 771, 238 S.E.2d at 855.
107. 143 Ga. App. 785, 240 S.E.2d 194 (1977).
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that the trial judge's ruling without such a hearing was error. The court
had little trouble disposing of the defendant's argument that the state had
no right to appeal in this case because the statement by the defendant was
not "evidence illegally seized."'' 0 As the court pointed out, "seize" is not
a word applied exclusively to something physical and may be applied to a
person's statements.

F. Line-ups

In Lockleer v. State,'" the defendant was convicted on two counts of
robbery with intent to commit theft; he appealed on the ground that he
was prejudiced by an impermissibly suggestive show up. The facts indi-
cated that the defendant was taken into custody the morning after two
afternoon robberies had occurred. The two robbery victims were allowed
to view the defendant through a two-way mirror as he held the toy pistol
used in the robberies and repeated words used by the robber during the
hold up. Both victims identified the defendant as the robber. Both wit-
nesses were permitted to identify the defendant without objection at trial
and to testify about the show-up at the police station, apparently on direct
examination. The court found no error here on the grounds that, "[tihe
defendant was fully advised of his 'Miranda rights' and then consented to
participating in the line up without benefit of counsel."110 The discussion
in this case is too confused to make much sense, but its implications are
dangerous, to say the least.

G. Discovery

In Patterson v. State,"' the appellant was granted leave to proceed in
forma pauperis. He sought $3200 to employ the services of a criminologist,
a ballistics expert, and a fingerprint expert, but his requests were denied
by the trial court. In an earlier case of the same name," 2 the court recog-
nized

.. .the general right of a defendant charged with possession or sale of a
prohibited substance to have an expert of his own choosing analyze it
independently. Where the defendant's conviction or acquittal is depen-
dent upon the identification of the substance as contraband, due process
of law requires that analysis of the substance not be completely within the
province of the state." 3

108. GA. CODE ANN. §6-100la(d)(1975) states that: "An appeal may betaken ... [iln
the case of motions made and ruled upon prior to the empaneling of a jury, from an order,
decision or judgment sustaining a motion to suppress evidence illegally seized."

109. 144 Ga. App. 493, 241 S.E.2d 613 (1978).
110. Id. at 494, 241 S.E.2d at 614.
111. 239 Ga. 409, 238 S.E.2d 2 (1977).
112. Patterson v. State, 238 Ga. 204, 232 S.E.2d 233 (1977).
113. Id. at 206, 232 S.E.2d at 234.
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In the case at bar, the court refused to extend this holding to a ballistics
expert, stating that,

Patterson does not stand for the proposition that a defendant's request for
funds to hire independent experts must always be granted to avoid due
process violations. Because the State Crime Lab personnel were not shown
to be biased or incompetent, and because appellant's conviction did not
rest entirely on the State Crime Lab's analysis, we find that the trial court
did not abuse it's discretion in refusing to appoint an independent ballis-
tics expert."'

H. Trial Rights

Right to Confrontation. In Price v. State,"5 the defendant was con-
victed of five counts of burglary and one count of theft by taking. At the
trial, the investigating detective testified that he had interviewed and
received a statement from the defendant. He further testified, over objec-
tion and motion for mistrial, that after the initial interview with the defen-
dant was over, he brought another suspect into the room with the defen-
dant and that the other suspect, in response to the detective's request and
in front of the defendant, made a statement implicating the defendant as
the one primarily responsible for the burglaries. The detective testified
that the defendant did not make any response to this statement. The trial
court ruled that this testimony was admissible on the ground that it was
not hearsay, because it was made in the presence of the defendant. The
court also ruled that there was no violation of the defendant's Sixth
Amendment right to confrontation involved in this testimony. The court
of appeals affirmed, resting its opinion on one of the classic confusions in
the law of evidence. As the court of appeals said, quoting from Jefferson
v. State:"" "[a] witness may testify as to what he saw or heard in the
defendant's presence; under these circumstances, the defendant's right of
confrontation is not jeopardized.""' 7 The supreme court reversed, finding
that the introduction of such testimony violated not only Ga. Code Ann.
§38-414, which provides: "[the] confession of one joint offender or con-
spirator, made after the enterprise has ended, shall be admissible only
against himself," but also violated the Sixth Amendment right of confron-
tation. The supreme court had previously held that Ga. Code Ann. §38-
414 prevented admission into evidence of a co-defendant's statement made
to a police officer and testified to by the police officer in court since such
a statement was clearly in the nature of a confession. The opinion briefly

114. 239 Ga. at 413, 238 S.E.2d at 6. Since no fingerprints were introduced into evidence,
the request for a fingerprint expert was not reviewed, and since the appellant was the only
witness to the killings, the court held he had no need for an independent criminologist to
construct the crime scene. See also Moore v. State, 240 Ga. 807, 243 S.E.2d 1 (1978).

115. 239 Ga. 439, 238 S.E.2d 24 (1977).
116. 136 Ga. App. 63,66, 220 S.E.2d 71 (1975).
117. Price v. State, 142 Ga. App. 120, 121, 235 S.E.2d 387, 388 (1977).
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analyzed Dutton v. Evans"' and distinguished it from the case at bar. The
court found support for their holding in this case in Douglas v. Alabama, "9

which held the confrontation clause to be violated when a prosecutor read
into evidence the confession of an accomplice who had refused to testify.
Furthermore, the court refused to hold that this error was harmless beyond
a reasonable doubt and therefore reversed the conviction.

In Harrell v. State, 2 0 the appellant attacked the constitutionality of Ga.
Code Ann. §38-302 which provides, "[wihen in a legal investigation, infor-
mation, conversations, letters and replies, and similar evidence are facts
to explain conduct and ascertain motives, they shall be admitted in evi-
dence, not as hearsay, but as original evidence."21 The appellant argued
that this code section had the effect of immunizing testimony from cross
examination and therefore was violative of the Sixth and Fourteenth
Amendments. The supreme court reiterated that the testimony is admissi-
ble only as original evidence "to explain conduct" of the investigating
officer and not as original evidence of the defendant's guilt. Thus, the
evidentiary value of the testimony admitted under Ga. Code Ann. §38-302
depends "not on the credibility of the out-of-court declarant, but on the
credibility of the witness on the stand who is recording the statement for
the purpose of explaining his conduct. "12 The court did, however, reverse
the conviction because the trial court refused to give the appellant's re-
quested charge that the statement admitted under this code section could
be considered only for the purpose of explaining conduct and not for the
truth of the assertions made. Unfortunately, the opinion does not indicate
the content of the statements which the appellant sought to have excluded.

Speedy Trial. In Fleming v. State, ' the appellant had been arrested
on February 12, 1976 and was not brought to trial until almost a year later,
on January 24, 1977. At trial, he was convicted of murder and sentenced
to death. On appeal, he alleged that he had been denied a speedy trial.
The court rejected his claim, and for the first time, stated that the same
standards for deciding claims of denial of speedy trial apply, whether the
claim was based on the Sixth Amendment, or on the Georgia Constitu-
tion. 1

2

Witness Immunity. A question of witness immunity arose in Corson
v. Hames. '2 In that case the immunity document granting transactional
immunity approved by the court stated that: "In the event the testimony
of Amy Ruth Corson is not full, or complete or truthful in every particular
then this grant of immunity by the State. . . is void. .... "126 The witness

118. 400 U.S. 74 (1970).
119. 380 U.S. 415 (1965).
120. 241 Ga. 181, 243 S.E.2d 890 (1978).
121. Id. at 183, 243 S.E.2d at 891 (emphasis by the court).
122. Id. at 185, 243 S.E.2d at 892 (emphasis by the court).
123. 240 Ga. 142, 240 S.E.2d 37 (1977).
124. GA. CONsr. art 1, §1, 11, GA. CODE ANN. §2-111.
125. 239 Ga. 534, 238 S.E.2d 75 (1977).
126. Corson v. Hames, 141 Ga. App. 751, 755, 234 S.E.2d 412, 415 (1977).
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refused to testify and was held in contempt. The court of appeals affirmed
on the basis that whether or not the written order of immunity was valid,
the court was authorized to order Corson to testify under Ga. Code Ann.
§38-1715, which states that no testimony given under court order can be
used against the person for any crime testified to under oath.2 7 The su-
preme court reversed, holding that Ga. Code Ann. §38-1715 does not au-
thorize a grant of transactional immunity, as was attempted in this case.'2
In addition, the statute does not, and constitutionally could not, grant
conditional immunity.'" The state argued that the inadequate offer of
immunity in writing was cured by the trial court's order to testify under
§38-1715, which effectively gave the appellant an unconditional grant of
use and derivative use immunity. The court found merit in that argument
in the abstract but held that the trial judge's explanation of immunity to
the appellant was contradictory and ambiguous.

Right to Effective Counsel. In Hawes v. State, 130 the appellant, who
was 15 years old when the offense was committed, was convicted of mur-
der, armed robbery, aggravated assault, and possession of a firearm during
the commission of a felony. He was sentenced to death for the murder
conviction and life imprisonment for the armed robbery. The appellant
argued on appeal that his trial counsel was ineffective, asserting various
omissions on the part of his counsel. The omissions amounted to a fairly
healthy list, among them:

[a] failure to file a motion to suppress evidence, failure to cross examine
key state's witnesses as to their credibility and reliability, objections lim-
ited mostly to introduction of photographic evidence not essential to the
state's case, failure to request a charge on circumstantial evidence, . . .
inadequate closing argument . . . [and] [flailure to interview witnesses
testifying on behalf of a motion for change of venue and failure to raise
the issue of the composition of the grand and traverse juries. 3'

The supreme court found that there was adequate representation in this
case pointing to several brilliant defense moves, such as demanding a copy
of the indictment and list of witnesses, a motion for discovery of certain
evidence, a motion for individual voir dire and sequestration of jurors
during voir dire, a motion to sever and a motion for change of venue.

In Barrow v. State, I however, the attorney went a little too far, even
for the supreme court. The appellant had been tried, convicted, and sen-
tenced to death for murder, but his conviction was overturned. Prior to his
second trial his attorney filed a challenge to the composition of the grand

127. Id. at 752, 234 S.E.2d at 413.
128. The court did not reach the question of whether transactional immunity would be

valid absent statutory authorization.
129. See Kastigar v. United States, 406 U.S. 441 (1971).
130. 240 Ga. 327, 240 S.E.2d 833 (1977).
131. Id. at 328-29, 240 S.E.2d at 836.
132. 239 Ga. 162, 236 S.E.2d 257 (1977).
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jury, which was overruled as not timely filed. The original attorney had
filed no challenge prior to indictment and the trial court ruled that Bar-
row's challenge was filed too late. At the hearing on Barrow's motions, the
public defender, who had represented him in his first trial, indicated the
reasons why he had not originally made such a challenge, even though he
realized that the challenge would have been successful. The court para-
phrased his testimony as follows:

The attorney stated that the reasons he did not challenge the grand jury
included the fact that he had been appointed for a two-year term by the
superior court judge of that county and wanted to be rehired, that he felt
adverse community pressure would inure to him personally if he at-
tempted to have more blacks placed on the grand jury and that he had
obligations to other clients whom he did not want to jeopardize by bring-
ing an unpopular motion. He said he also felt some community pressure
because he represented Barrow, who was accused of killing a well-liked
white member of the community, and because he thought such a challenge
would be costly in both time and money to the county. For all these
reasons, he made it a blanket policy not to challenge the grand jury in any
case .... "I"

The supreme court, holding that the lawyer did not fulfill his proper func-
tion in determining the best interest of his client, held that under these
extraordinary circumstances the challenge to the grand jury should be
allowed. Justice Bowles, however, in dissent, thought that the rule of
waiver should apply to this case.

In Collins v. State,'3 Collins and a codefendant were jointly tried and
convicted of burglary. They were represented at trial by the same ap-
pointed counsel, and during the trial, the codefendant's taped confession,
which implicated Collins, was played to the jury. The trial judge instructed
the jury that the confession was to be considered as evidence against the
codefendant only. Collins claimed a violation of his Sixth Amendment
right to effective assistance of counsel as applied to the states through the
Fourteenth Amendment. In Glasser v. United States, 3 the U.S. Supreme
Court stated that a single defense counsel cannot effectively represent
multiple defendants with conflicting interests. In Baker v. Wainwright, 13,

the Fifth Circuit went further and held that a conflict is inherent in any
case where the same attorney represents two codefendants, one of whom
has confessed and implicated the other. The court of appeals agreed with
the Baker rationale and held that the appellant was entitled to a separate
appointed counsel. However, the court went on to find that this right was
waived by the appellant. The only evidence for this waiver mentioned by
the court of appeals was the appellant's "adamant desire" to be tried with

133. Id. at 163, 236 S.E.2d at 259.
134. 144 Ga. App. 102, 240 S.E.2d 597 (1977).
135. 315 U.S. 60 (1942).
136. 422 F.2d 145 (5th Cir. 1970), cert. denied, 399 U.S. 927 (1969).
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his codefendant. Being tried with a codefendant and utilizing the same
defense against the charges, is, of course, not the same as being defended
by the same attorney, although the court of appeals seems to imply that
it is. Finding a waiver of this right, the appellate court refused to reverse
the conviction.

Miscellaneous. In Brundage v. State,'3 7 the appellate court found that
the trial judge had gone too far in interrogating and commenting on the
credibility of the defendant and had thereby violated Ga. Code Ann. §81-
1104. The state argued that, regardless of whether the judge had attacked
the credibility of the appellant, any error was cured by the judge's instruc-
tions to the jury. The judge instructed the jury to the effect that anything
the court said or did during the trial was not intended to affect the out-
come. The court held that this type of instruction was insufficient to eradi-
cate an expression of opinion by the court.' 3

1

In Mason v. State, 3 the appellant was convicted of murder and sen-
tenced to death. After the first day of trial, the jurors were allowed to re-
turn to their homes overnight after being admonished not to discuss the
case with anyone. The jurors were not specifically instructed to refrain
from reading news reports of the case, and, the next morning, the local
newspaper carried an article which indicated that the appellant had pre-
viously been convicted of murder. Counsel for the appellant consented to
the separation of the jury overnight and did not request an instruction
concerning the reading of news reports. On appeal, the appellant argued
that Ga. Code Ann. §59-718.110 requires that a jury trying a capital case
not be allowed to disperse, regardless of the consent of counsel. The pur-
pose of this statutory language, according to the court, was to allow disper-
sal of juries without the consent of the parties. It did not prevent the
dispersal of the jury in a capital case with the consent of the defendant.
Since the dispersal of the jury was by. consent, the state had no burden to
show that the appellant was not harmed by the publication of the newspa-
per article. Therefore, the court affirmed the denial of the appellant's
extraordinary motion for new trial.

In Aguilar v. State, " the appellant was convicted of murder. On a mo-
tion for new trial he attached three affidavits from jurors who stated that
they believed him guilty of voluntary manslaughter but agreed to a murder
conviction because one of the jurors stated that voluntary manslaughter

137. 143 Ga. App. 1, 237 S.E.2d 473 (1977).
138. See also, Griffin v. State, 142 Ga. App. 362, 235 S.E.2d 724 (1977), in which the court

made it clear that it has no discretion in determining whether an erroneous intimation of
opinion by the trial judge is harmful or harmless.

139. 239 Ga. 538, 238 S.E.2d 79 (1977).
140. GA. CODE ANN. §59-718.1 reads: "At anytime during the trial of a civil or criminal

case, either before or during jury deliberation, the judge may, in his discretion, allow the jury
to be separated and the members thereof dispersed under appropriate instructions, except in
capital cases."

141. 250 Ga. 830, 242 S.E.2d 620 (1978).
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would not give him enough punishment. The trial court overruled the
motion for new trial and on appeal the supreme court affirmed, citing Ga.
Code Ann. §110-109 which prohibits jurors from impeaching their ver-
dicts.'

I. Post-Trial Rights

Death Penalty. In Ward v. State,'43 the court summarized death pen-
alty cases as follows:

Including this decision there have been 48 capital felony cases in which
the death penalty was imposed and reviewed by this court pursuant to the
Georgia Death Statute. 34 have been affirmed; 5 were reversed as to the
guilt phase of the trial, and 9 were reversed as to the sentence. With
respect to race, the cases involved 17 defendants that were white, and 31
that were black. Of the 14 cases reversed as to guilt or the sentence, 11
were black and 3 were white.'"

In Ward, the appellant was originally tried for murder, found guilty and
sentenced to life imprisonment. The case was reversed on appeal because
of an erroneous alibi charge and the appellant's second trial ended in a
mistrial. At the third trial, the appellant was again convicted of murder
but this time was sentenced to death upon a finding by the jury that the
offense of murder was "outrageously or wantonly vile, horrible or inhuman
in that it involved torture, depravity of mind, or an aggravated battery to
the victim.""' 5 It is, of course, no violation of the double jeopardy clause of
the United States Constitution for a second jury to provide a longer or more
harsh sentence upon retrial. However, the court in Ward found that the
sentence of death in this case was disproportionate because the defendant
was tried previously on the same charges and the jury imposed a lighter
sentence. As the court said:

to affirm the death penalty we must find that the death penalty is not
disproportionate to the penalty imposed in similar cases. That is impossi-
ble here because we have an identical case involving the same defendant
in which the death penalty was not imposed. The same defendant was
tried previously on the same charges and the jury imposed a light sent-
ence. Therefore, the death sentence in the case under review is obviously
disproportionate to the life sentence previously imposed against the same
defendant in the same case.'"

I suppose the beauty of the law is that what is "obvious" to one person is
considered most obscure to another.

142. GA. CODE ANN. §110-109 (1973) provides: "[Tihe affidavits of jurors may be taken
to sustain but not to impeach their'verdict."

143. 239 Ga. 205, 236 S.E.2d 365 (1977).
144. Id. at 209, 236'S.E.2d at 369.
145. See GA. CODE ANN. § 27-2534.1(b)(7) (1978).
146. 239 Ga. at 208, 236 S.E.2d at 368.
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In Fleming v. State,"7 the prosecutor mentioned to the jury that any
sentence of death would be reviewed by the trial judge and the supreme
court and that the sentence could be set aside. Defense counsel objected,
and the trial court ruled: "[a]ll right, that would not be proper and I'd
instruct the [jiury to disregard that."" The court held this curative in-
struction inadequate under the circumstances, and went on to state that,

if the jury is exposed to such comments, the trial court should explain to
the jury that it is the responsibility of each juror to decide whether the
defendant will be executed, and that they cannot pass that responsibility
on to anyone else. They should be told to decide on the penalty as if there
was no possibility of any review of the sentence."'

In Hawes v. State, 50 the appellant argued that the trial court erred in
not charging the jury on the law of existence of mitigating circumstances
during the sentencing phase of the trial. The supreme court held that the
death penalty must be set aside because of the court's failure to so charge,
and also because the trial court charge to the jury on aggravating circum-
stances was misleading. As the court stated:

This failure to inform the jury that they were authorized to consider miti-
gating circumstances when there were mitigating circumstances author-
ized by law and warranted by the evidence was in contravention of re-
quirements laid down in Code Ann. §27-2534.1(b) and 27-2534.1(c).

There are cogent reasons underlying this statutory requirement, for the
United States Supreme Court has held in Jurek v. Texas [citation omit-
ted] that, "in order to meet the requirements of the Eighth and Four-
teenth Amendments, a capital-sentencing system must allow the sentenc-
ing authority to consider mitigating circumstances."

We have determined that the death penalty must be set aside for the
additional reason that the trial judge failed to make clear in the charge
to the jury that they could recommend a life sentence even if they found
the existence of a statutory aggravating circumstance'5 ' [citation omit-
ted].

The supreme court also found error in several other aspects of the sen-
tencing phase of the trial, such as when the District Attorney told the jury
that a death sentence would be automatically reviewed (found objectiona-
ble even though unobjected to by the defendant's trial counsel) 52 and when

147. 240 Ga. 142, 240 S.E.2d 37 (1977).
148. Id. at 146, 240 S.E.2d at 140.
149. Id.
150. 240 Ga. 327, 240 S.E.2d 833 (1977).
151. Id. at 334, 335, 240 S.E.2d 839. See also Redd v. State, 240 Ga. 753, 243 S.E.2d 16

(1978); Spraggins v. State, 240 Ga. 759, 243 S.E.2d 20 (1978); Davis v. State, 240 Ga. 763,
243 S.E.2d 12 (1978). In Davis, a companion case to Spraggirs, the appellant also argued that
he was denied his due process rights because his trial was held in.a gymnasium. He argued
that a death penalty case should not be conducted in undignified surroundings with the judge
sitting beneath a basketball net and spectators in the bleachers. The court did not agree.

152. See Prevatte v. State, 233 Ga. 929, 214 S.E.2d 365 (1975).
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the District Attorney read a quotation from a one hundred year old su-
preme court case which began with the statement:

[w]e have, however, no sympathy with that sickly sentimentality that
springs into action whenever a criminal is at length about to suffer for
crime. . . . Society demands that crime shall be punished and criminals
warned, and the false humanity that starts and shudders when the ax of
justice is ready to strike, is a dangerous element for the peace of society.
We have had too much of this mercy.'5 3

The appellant contended that these remarks to the jury were in violation
of Ga. Code Ann. §24-3319, which provides in part that, "counsel shall not
be permitted, in the argument of criminal cases, to read to the jury recitals
of fact or the reasoning of the court as- applied thereto, in decisions by the
Supreme Court or Court of Appeals." The supreme court found no viola-
tion of this statute since the comments read were mere obiter dicta, but
did hold that the remarks were improper because of the District Attorney's
attribution of those sentiments to a justice of the supreme court which had
as its object the influencing of the jury to impose the death penalty. 54

Although not discussed in the majority opinion, Justice Hall, in his special
concurrence to the judgment reversing the sentence of death, forcefully
argued that the statutory interpretation by the state that children thirteen
years or older could be executed was erroneous. Justice Hill, concurring
specially on a motion for rehearing, agreed with Justice Hall, and put the
matter shortly as follows: "The state argues that 'succinctly stated, Geor-
gia law no longer precludes the execution of youthful defendants .

down to and including age 13. I shudder at the cruelty of my govern-
ment.' 5 5 In Blake v. State,'6 the appellant attacked Ga. Code Ann. §27-
2534.1(b)(7) on the ground that it allowed nonunanimous verdicts. The
relevant portion of that code section reads as follows: "The offense of
murder . . . was outrageously or wantonly vile, horrible, or inhuman in
that it involved torture, depravity of mind, or an aggravated battery to the
victim." The appellant argued that one juror might find the murder to be
"outrageously vile" while another juror might decide that the act was
"horrible or inhuman." Another':juror might find torture of the victim
while some other juror might base the decision on the depravity in the
mind of the defendant. It was argued that such disjunctive factors were so
dissimilar that the concept of unanimity in a jury decision would be in-

153. 240 Ga. at 335, 240 S.E.2d at 839, quoting from Eberhart v. State, 47 Ga. 598, 610
(1873).

154. In a later case, Presnell v. State, 241 Ga. 49, 62, 243 S.E.2d 496, 507 (1978), the court
held that the "written words of a since deceased jurist could not have informed the jury more
than the facts of the case themselves" and stated that the passage read did not result in the
jury's imposition of the death penalty under the influence of passion, prejudice or any other
arbitrary factor, and a new.trial was not required.

155. 240 Ga. at 341, 240 S.E.2d at 842.
156. 239 Ga. 292, 236 S.E.2d 637 (1977).
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valid. The supreme court had no difficulty in finding this argument in-
valid. In the first place, they found no significant dissimilarity between the
tests in the statute, and, moreover, they adopted a rule stated in a New
York case that:

It is not necessary that a jury, in order to find a verdict, should concur in
a single view of the transactions disclosed by the evidence. If the conclu-
sion may be justified upon either of two interpretations of the evidence,
the verdict cannot be impeached by showing that a part of the jury pro-
ceeded upon one interpretation and part upon the other.'57

In Peek v. State,'58 the appellant was convicted of two counts of murder
and one count of kidnapping and received a sentence of death on all three
counts. The appellant successfully challenged his death sentence for kid-
napping under the holding of Collins v. State,"'5 which applied the ration-
ale of Coker v. Georgia, '" and held that the death penalty could not consti-
tutionally be imposed for armed robbery or kidnapping. One death sen-
tence for murder was imposed pursuant to the jury's recommendation after
the jury found that the offense of murder was committed while the offender
was engaged in the commission of another capital felony-kidnapping. The
death sentence was imposed for the second murder after the jury found
that it was committed while the offender was engaged in the commission
of another capital felony-the first murder. The appellant objected to this
death penalty on the ground that after the decisions in Coker and Collins,
kidnapping is no longer a "capital felony" under Ga. Code Ann. §27-
2534.1(b)(2).161

The court did not agree with appellant's argument, stating that, "we
construe 'capital felony' as that term is used in §27-2534.1(b)(2) in a ge-
neric sense to include those felonies which were capital crimes in Georgia
at the time this section of our death penalty statute was enacted."' 62 Since
under Collins, the death penalty can not be given for rape, armed robbery,
or kidnapping, these crimes are not "capital felonies" for appellate juris-
dictional purposes; however, such offenses can be used as "capital felon-
ies" for the purpose of applying the aggravating circumstance provision of
the code. Thus, the death penalty was affirmed.

Miscellaneous. In State v. Stuckey, 6 3 the trial court probated a five
year sentence imposed after a plea of guilty to charges of armed robbery

157. Id. at 299, 236 S.E.2d at 641, quoting from People v. Sullivan, 173 N.Y. 122, 127, 65
N.E. 989 (1903).

158. 239 Ga. 422, 238 S.E.2d 12 (1977).
159. 239 Ga. 400, 236 S.E.2d 759 (1977).
160. 433 U.S. 584 (1977).
161. This code section contains one of the statutory aggravating circumstances which

authorizes the imposition of the death penalty and states that, "The offense of murder, rape,
armed robbery, or kidnapping was committed while the offender was engaged in the commis-
sion of another capital felony ......

162. 239 Ga. at 432, 238 S.E.2d at 20.
163. 145 Ga. App. 434, 243 S.E.2d 627 (1978).
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and aggravated assault. The state filed a motion to amend the sentence
on the ground that it was null and void because probation is not allowed
on a conviction of armed robbery. On appeal by the state after denial of
its motion, the appellate court reversed. The court held that the superior
court judge had no jurisdiction to probate the sentence imposed after the
conviction of armed robbery.'"4 Since the sentence imposed was absolutely
void, the state can appeal under the holdings in Darden v. Ravan' and
Potts v. State.'"I Judges Smith and Shulman dissented, easily distinguish-
ing Potts and Ravan as inapplicable, and pointing out that there is no
statutory authority in Georgia which would allow an appeal from an order
denying the state's motion to amend sentence.

In Smith v. State, ,7 a husband and wife were jointly indicted for murder.
The jury found the husband guilty of voluntary manslaughter and the
wife guilty of involuntary manslaughter. On appeal, a majority of the court
of appeals found the jury verdict to be inconsistent because the state pre-
sented a case of intentional homicide and the wife as a co-conspirator was
either equally as guilty as her husband or not guilty at all. The court
reversed the conviction of the wife on this ground. The evidence was uncon-
tradicted that the husband fired the fatal shot and that the wife's culpabil-
ity could arise only as a party or co-conspirator to the crime. By finding
the husband guilty of voluntary manslaughter and the wife guilty of invol-
untary manslaughter, the court thought it necessarily followed that the
jury found the defendant guilty of a crime that it had previously deter-
mined was not committed. Judges MacMurray and Smith dissented, on
the ground that the evidence brought forth at trial was sufficient to support
a different verdict.

Carter v. State'" is one of those rare cases in which an appellate court
overturns a jury conviction on the basis of insubstantial evidence. The
appellant was tried and convicted for murdering her husband. The case
against the appellant was based entirely on circumstantial evidence and
the court, in analyzing the evidence for themselves, felt that the evidence
did not "exclude every other reasonable hypothesis save that of the guilt
of the accused."' 69

In Brown v. State, 7 0 a federal court found that the defendant was unlaw-
fully denied an appeal from his 1962 conviction on the ground that his
appointed attorneys failed to appeal despite his wishes to do so. The su-
preme court proceeded to review the case as if it were on direct appeal and
revPrsed nn the ground that blacks had been sysLematically excluded from
the grand and petit juries of the defendant. The supreme court had no

164. See GA. CODE ANN. § 26-1902(b)(1977).
165. 232 Ga. 756, 208 S.E.2d 846 (1974).
166. 236 Ga. 230, 223 S.E.2d 120 (1976).
167. 142 Ga. App. 810, 237 S.E.2d 216 (1977).
168. 239 Ga. 509, 238 S.E.2d 57 (1977).
169. See GA. CODE ANN. §38-109 (1974).
170. 239 Ga. 435, 238 S.E.2d 21 (1977).
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difficulty in finding that the Barrow' tests had been met in this case as
there was an opportunity for discrimination, which was coupled with a
significant disparity between the percentages of blacks in the community
and those actually appearing on the jury panels. The court also found that
the source of the jury lists was a racially identified tax digest similar to
that held to be an "infected source" in Whitus v. Georgia."'7 The state
contended that the Whitus case should not be given a retroactive effect,
but the court found that argument irrelevant since the law has been clear
since at least 1880 that a conviction cannot stand if based on an indictment
by a grand jury or a verdict of a petit jury from which blacks were excluded
by reason of their race.' Thus, no question of retroactivity was applicable.

In Hunter v. Dean, 74 an appeal was granted to consider whether the
probation of a jail sentence may constitutionally be conditioned upon the
payment of a fine in a lump sum when the defendant is indigent and
unable to make immediate payment of the fine. The petitioner pled guilty
to burglary and was sentenced to two years in the penitentiary, the sent-
ence to be probated upon payment of a fine of $165. The petitioner was
unable to pay the entire amount in a lump sum and therefore was incarcer-
ated. The petitioner relied on the case of Barnett v. Hopper,' in which
the Fifth Circuit granted habeas corpus relief on the same question after
the Georgia Supreme Court had refused such relief.7 ' The Georgia Su-
preme Court refused to follow the Barnett case stating that "it is obvious
that Barnett v. Hopper misinterprets the U.S. Supreme Court's opinions
and should not be applied here."' 77 Justice Marshall, in a rather long
opinion, sought to justify the holding from a variety of viewpoints, perhaps
attempting to sway the Fifth Circuit which presumably will have the last
word in this case.

In Ricketts v. Brantley, 178 the defendant Brantley was convicted of
armed robbery; on the day of conviction, the trial judge certified that his
continued custody in Cobb County constituted a "dangerous condition"
and Brantley was transferred to the Georgia Diagnostic and Classification
Center prior to the conclusion of his appeal. The defendant filed a habeas
corpus petition complaining of the removal from Cobb County and the
habeas corpus judge ordered that Brantley be remanded to the custody of
the sheriff of Cobb County, because he was transferred without notice, and
without an opportunity to be heard and to present evidence. The warden
appealed this decision and the supreme court reversed, finding that the

171. Barrow v. State, 239 Ga. 162, 236 S.E.2d 257 (1977).
172. 385 U.S. 545 (1967).
173. See Strauder v. West Virginia, 100 U.S. 303 (1880).
174. 240 Ga. 214, 239 S.E.2d 791 (1977).
175. 548 F.2d 550 (5th Cir. 1977).
176. Barnett v. Hopper, 234 Ga. 694, 217 S.E.2d 280 (1975).
177. 240 Ga. at 215, 239 S.E.2d at 792.
178. 239 Ga. 151, 236 S.E.2d 51 (1977).
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relevant code section 7 ' gives the trial judge the authority to determine
when the presence of prisoners convicted of certain serious and violent
crimes constitutes a dangerous condition in the local jail; there is no re-
quirement that the judge hear evidence concerning this determination.
Justices Jordan and Hall dissented, holding that due process of law re-
quires that no transfer be made until notice and opportunity to be heard
is given to the prisoner."'

179. GA. CODE ANN. §77-340(b) (Supp. 1978).
180. 239 Ga. at 153, 236 S.E.2d at 52 (Jordan, J., dissenting).


