
Random Searches at Public Concert Held Fourth
Amendment Violation

In Gaioni v. Folmar,' the District Court for the Middle District of Ala-
bama held, in a class action suit, that random warrantless searches of
patrons for narcotics as they entered a rock music concert violated the
Fourth Amendment of the United States Constitution. 2

Plaintiffs, patrons at a Charlie Daniels Band concert held at the city-
owned Montgomery Civic Center on December 29, 1977, challenged the
random warrantless searches of sixty to seventy percent of the persons
attending the performance. Forty-nine policemen conducted the searches
and were given complete discretion as to whom to search. The searches
were made pursuant to a memorandum from the city public safety director
to the police chief. This memorandum resulted from the mayor's observ-
ance of widespread marijuana and alcohol use at an earlier Civic Center
concert and the failure of lesser measures, such as posting "no smoking"
signs and banning beer sales, to control drug and alcohol use at concerts.
Plaintiffs sued, claiming that the searches infringed upon first, fourth, and
fourteenth amendment freedoms. Plaintiffs additionally sought an injunc-
tion against similar actions in the future and expungement of arrest re-
cords that resulted from the warrantless searches. Named as defendants
were the mayor, the public safety director, and the police chief of Montgo-
mery, Alabama.

Not all warrantless searches are unconstitutional. In Katz v. United
States,' the Supreme Court noted that there are some exceptions to the
general prohibition against such searches;' and in Elkins v. United States,5
the Supreme Court held that only unreasonable searches and seizures are
banned.' When a case involves any of these exceptions to the warrant
requirement, the burden of proof in establishing the validity of the war-

1. 460 F. Supp. 10 (M.D. Ala. 1978).
2. U.S. CONST. amend. IV: "The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and seizures, shall not be violated.
3. See, e.g., Katz. v. United States, 389 U.S. 347 (1967).
4. Id. at 357. The Court has enumerated several exceptions, two of which are discussed

in Gaioni. Consent, first established as one of these exceptions in Zap v. United States, 328
U.S. 624, 630 (1945) and Davis v. United States, 382 U.S. 582, 593-94 (1965), was further
defined in Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973). Airport searches were upheld
in United States v. Moreno, 475 F.2d 44 (5th Cir. 1972), cert. denied, 414 U.S. 840 (1973).
Regarding the constitutionality of airport searches, see also United States v. Bell, 464 F.2d
667, 675 (2d Cir. 1972)(concurring opinion), and United States v. Skipwith, 482 F.2d 1272
(5th Cir. 1973).

5. 364 U.S. 206 (1960).
6. Id. at 222.
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rantless search is placed upon the party conducting the search.7 Finding
that defendants did not meet this burden, the district court granted plain-
tiffs a declaratory judgment on the fourth amendment grounds. The court
also issued an injunction against similar searches in the future, and or-
dered the arrest records expunged.

Defendants had attempted to meet their burden of proof by analogizing
the concert searches to the airport searches exception.8 The court rejected
this analogy and distinguished defendants' concert searches from the
weapons searches conducted at all American airports. While airport
searches are possibly justified by the "enormous potential for violence in
an airplane bombing or hijacking," such dangerous circumstances do not
exist at a rock concert.' The court relied on the evidentiary finding that
there had never been a violence problem at the Montgomery Civic Center. '0

Defendants also argued that the warrantless searches were constitu-
tional because consent had been given by plaintiffs." Relying on the Su-
preme Court's holding in Zap v. United States" that a search to which the
individual consents meets fourth amendment requirements, 3 defendants
introduced evidence that signs were posted near the entrance to the Civic
Center warning that searches would be conducted. Hence, defendants
claimed, anyone who entered the Civic Center consented, by the act of
entry, to a search. The court rejected this argument, using the "totality of
the circumstances" test to determine whether consent existed.' The court
held that the signs did not create consent, and that defendants could not
"condition public access" to the Civic Center on submission to a search
and then later claim that those subjected to the searches had voluntarily
consented. 5 The court also found that there could be no consent implied
"solely from the presence of such signs, especially since many patrons
never saw them."" Calling the police presence inherently coercive, the
court noted that many concert-goers did not even know that they had a
right to refuse to be searched." Additionally, those patrons who attempted

7. Bumper v. North Carolina, 391 U.S. 543, 548 (1968)(State failed to prove that search
was justified on basis of consent when that "consent" had been given only after the official
conducting the search had asserted that he possessed a warrant).

8. 460 F. Supp. at 13; and see note 4 supra.
9. Id.
10. Id.
11. See note 4 supra.
12. 328 U.S. 624 (1945).
13. Id. at 630. See also, 328 U.S. at 593-94, and 412 U.S. at 226.
14. 460 F. Supp. at 14, citing Schneckloth v. Bustamonte, 412 U.S. 218 (1973).

Schneckloth concerns the constitutional definition of consent, instructing courts to look at
the "totality of the circumstances" in order to determine whether there was consent to a
search.

15. Id.
16. Id. at 15.
17. Id.
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to assert their consitutional right to refuse to be searched were searched
over their objections. Clearly, the court said, this could not constitute
consent. 8 The court quoted approvingly from United States v. Chicago,
Milwaukee, St. Paul and Pacific Railroad," in which the Supreme Court
held that exercise of a privilege cannot be conditioned upon a person's
submission to an act contrary to his federal constitutional rights."

The court in Gaioni then examined two additional requirements for a
warrantless search and found that defendants had met neither require-
ment. First, a warrantless search can be sustained only if it involves a
"minimum invasion of privacy," but defendants' searches went far beyond
such a minimum invasion." The second requirement, set forth by the
Second Circuit Court of Appeals in United States v. Albarado,2 is that a
search is not constitutionally permissible unless it is likely to be effective
in finding the item that is being sought.21 Instead of defendants' searches
being effective, an internal police memorandum, entered into evidence,
demonstrated that large quantities of marijuana were not discovered dur-
ing the searches and that marijuana was smoked inside the Civic Center
by many patrons.

In spite of the prevalence of narcotics at concerts, the court noted that
the only court previously to consider searches similar to those involved in
Gaioni, reached a similar result." In dicta, the court stated that the simple
inability of the Montgomery police to control drug abuse was no justifica-
tion for the unconstitutional searches. The court suggested that if the
police could not control drug use by constitutional means, the city should
simply not sponsor rock concerts at all.26

Even though the district court received little guidance from past deci-
sions of the U.S. Supreme Court and the Fifth Circuit Court of Appeals,

18. Id.
19. 282 U.S. 311 (1931). An ICC order to set aside additional funds in a railroad reorgani-

zation case was found unconstitutional because exercise of statutory rights was limited by
this later extra-statutory condition.

20. 460 F. Supp. at 14, citing 282 U.S. at 327.
21. Id.
22. 495 F.2d 799 (2d Cir. 1974). In this case, defendant's conviction for possession of

counterfeit currency, which was discovered during a bomb and weapons frisk of defendant
after he activated an airport magnetometor, was overturned because the search was unconsti-
tutional.

23. Id. at 804. "[Tlhe overwhelming majority of weapons will respond to a magnetometer
or be picked up in a carry-on baggage search."

24. See Collier v. Miller, 414 F. Supp. 1357 (S.D. Tex. 1976), where a search of plaintiff's
purse for alcohol by a university security guard as plaintiff attempted to enter an arena at
the university was held violative of the Fourth Amendment. It should be noted that in this
case, unlike Gaioni, no signs were posted warning of the searches, so implied consent was not
at issue.

25. 460 F. Supp. at 15.
26. Id.
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the district court properly applied fourth amendment protection to mass
random searches of concert patrons for the purpose of finding illicit drugs.
The mere fact that some members of a class are violating the law does not
create probable cause to search each member of that class."1 The Fifth
Circuit Court of Appeals has observed that "no court has ever approved a
dragnet search of all citizens in a high crime area of any urban center,
based on the justification that the danger of criminal conduct would be
reduced. ' 2 The district court in Gaioni found that "authorizing what
plaintiffs term 'probable cause by association,' would permit authorities
arbitrarily to subject citizens to search and thus emasculate the Fourth
Amendment."29

In Katz, the Supreme Court set forth the principle that "the Fourth
Amendment protects people, not places";30 hence, the search, without
probable cause, of an individual at a public event is not constitutionally
permissible. Katz also held that what a person "seeks to preserve as pri-
vate, even in an area accessible to the public, may be constitutionally
protected."'3 In Terry v. Ohio,32 the Supreme Court reaffirmed this princi-
ple, holding that "[t]he Fourth Amendment provides that 'the right of the
people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated . . .' This ines-
timable right of personal security belongs as much to the citizen on the
streets of our cities as to the homeowner closeted in his study to dispose of
his secret affairs."' '

To give absolute discretion to the police to search whomever they desire
would be violative of the Fourth Amendment because, as the Supreme
Court reasoned in Johnson v. United States, 3 police judgment is invariably
colored by "the often competitive enterprise of ferreting out crime." The
Supreme Court feels so strongly about misuse of such absolute discretion
that it excludes illegally obtained evidence from criminal trials. 3 Experi-
ence has shown that the use of this exclusionary rule is necessary to prevent

27. See 482 F.2d at 1275, dealing with the constitutionality of warrantless airport
searches.

28. Id.
29. 460 F. Supp. at 13 n.9.
30. 389 U.S. at 351.
31. Id. at 351-52, citing Rios v. United States, 364 U.S. 253 (1959), and Ex Parte Jackson,

96 U.S. 727 (1877).
32. 392 U.S. 1 (1968).
33. Id. at 8-9.
34. 333 U.S. 10 (1948).
35. Id. at 14.
36. Weeks v. United States, 232 U.S. 383 (1914), established this so-called exclusionary

rule in the federal courts. Forty-seven years later, in Mapp v. Ohio, 367 U.S. 643 (1961), the
exclusionary rule was applied to state prosecutions.
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the constitutional guarantee against unreasonable searches and seizures
from becoming mere "form of words."37

Violent and dangerous situations like skyjacking have necessitated the
creation of some exceptions to the prohibition against warrantless searches
without probable cause, but courts have been careful to limit these excep-
tions to truly dangerous situationsu and, as the court in Gaioni correctly
noted, to searches that minimally invade privacy. 39 Given the prevalence
of drugs at concerts, some persons might also attempt to classify searches
like those banned by Gaioni as another necessary exception to the warrant-
less search and probable cause guidelines mandated by the Supreme
Court. However, in the Gaioni situation, there was no danger of violence,
and the experience of the Montgomery police was that, in spite of the
searches of patrons for drugs, a substantial amount of marijuana was avail-
able inside the concert. Also, for the court to validate an unconstitutional
search simply because it may be successful in a small percentage of iso-
lated cases destroys judicial integrity.0

Gaioni stands for the proposition that expediency cannot override the
guarantees of the Fourth Amendment. The case suggests that, when there
is no threat of violence and no consent, there may not be sufficient justifi-
cation to allow warrantless searches without probable cause.

GLEN EDwARD ASHMAN

37. 367 U.S. at 655, citing People v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 (1955).
38. See, e.g., 392 U.S. 1 (stop and frisk patdown for weapons); and the airport search cases

in note 4 supra.
39. See note 21 supra.
40. See 364 U.S. at 222.
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