
The Exclusionary Rule as Applied to Live Witness
Testimony-A New Standard

In United States v. Ceccolini, I the Supreme Court2 reversed two lower
court rulings' and held that the testimony of a live witness, discovered as
a result of an illegal search, was admissible because it was sufficiently
attenuated to dissipate the connection between the initial illegality and
the subsequent testimony. In so ruling, the Court considered the "length
of the road" between the illegality and the initial contact with the witness,
the willingness of the witness to testify, and the unlikelihood of the officer's
intending to find a witness when he conducted the illegal search. In reach-
ing its decision, the Court not only articulated new standards concerning
the attenuation analysis of "tainted" evidence, but also, for purposes of the
exclusionary rule, recognized a distinction between verbal and nonverbal
evidence, a distinction heretofore expressly rejected by the Court.'

A police officer, while on patrol break, entered respondent's flower shop
to talk to a friend, an employee of the shop. While there, he examined an
envelope lying on the cash register and found policy betting slips inside.
Without telling his friend what he had found, he asked her to whom the
envelope belonged. She replied that it belonged to respondent., This infor-
mation was related to the FBI. Some four months later, without reference
to the police officer, agents questioned the employee at her home. She
intimated that she would be willing to testify and related the incident that
had transpired earlier with the police officer.

Subsequently, respondent was summoned before a federal grand jury.
After respondent testified that he had never taken policy bets, the witness
testified to the contrary and thereafter respondent was indicted for perjury.
Following a bench trial, the United States District Court for the Southern
District of New York set aside its own finding of guilt after suppressing the
testimony of the witness as "fruit of the poisoned tree"7 on motion by
respondent. On appeal by the Government, the Court of Appeals for the

1. 435 U.S. 268 (1978).
2. Mr. Justice Rehnquist delivered the opinion of the Court, Mr. Chief Justice Burger

filed a concurring opinion, and Mr. Justice Marshall filed a dissenting opinion in which Mr.
Justice Brennan joined.

3. The Court reversed the ruling of the court of appeals, U.S. v. Ceccolini 542 F.2d 136
(2d Cir. 1976), which had affirmed the ruling of the District Court for the Southern District
of New York, holding that the testimony was insufficiently attenuated and thus inadmissible.

4. 435 U.S. at 276, 277.
5. See Wong Sun v. United States, 371 U.S. 471 (1963).
6. All facts are from the Supreme Court's opinion, 435 U.S. at 269-73.
7. The envelope had been suppressed as the product of an illegal search. 435 U.S. at 273.
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Second Circuit affirmed the District Court's ruling. The court said,
"[T]he road to [the witness'] testimony from Officer Biro's concededly
unconstitutional search [was] both straight and uninterrupted. .. ."

The "fruit of the poisoned tree" doctrine developed as an extension of
the exclusionary rule adopted by the Court in Weeks v. United States. The
principle was first recognized in Silverhorne Lumber Co., Inc. v. United
States," in which the Government attempted to use corporate records
which it had seized illegally and copied, to compel production of the origi-
nals in a subsequent criminal proceeding. The Court held that the copies
could not be used as a basis to subpoena the originals, saying "[tJhe
essence of a provision forbidding the acquisition of evidence in a certain
way is that not merely evidence so acquired shall not be used before the
Court but that it shall not be used at all."" Thus was established the
doctrine of "tainted" evidence. The Court went on to say, however, that
such evidence could be used if it was shown that knowledge of it had been
acquired through an independent source. 2

In a later case, Nardone v. United States, 3 the Court coined the phrase
"fruit of the poisoned tree."" It held that evidence obtained by the Govern-
ment as a result of illegal wiretaps was inadmissible. In so ruling, the Court
acknowledged the independent source exception of Silverhorne and went
on to establish the attenuation doctrine. In speaking of the causal connec-
tion between an illegal search and evidence sought to be used in a prosecu-
tion, the Court said, "As a matter of good sense. . . such connection may
have become so attenuated as to dissipate the taint."' 5 As a consequence,
the Court recognized that evidence derived from a primary illegality could
be admissible even when it did not have an independent source.

In a case more similar to Ceccolini, Wong Sun v. United States, '6 in
which live witness testimony was challenged as being the "fruit of the
poisoned tree," the Court once more refined the exclusionary standard
concerning "tainted" evidence. In that case, federal agents forced their
way onto the premises of one James Toy and arrested him in his bedroom.
Toy made several incriminating statements, both as to himself and one
Johnny Yee. The agents subsequently arrested Yee and found narcotics on
him. In turn, he implicated Wong Sun, who after being arrested and re-
leased, returned voluntarily after several days to make a confession. The
Court said that verbal evidence as well as nonverbal evidence could derive

8. 542 F.2d at 142.
9. 232 U.S. 383 (1914).
10. 251 U.S. 385 (1920).
11. 251 U.S. at 392.
12. Id.
13. 308 U.S. 338 (1939).
14. Id. at 341.
15. Id.
16. 371 U.S. 471 (1963).
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so "immediately from an unlawful entry" so as to make it "no less the
'fruit' of official illegality,"' 7 and then added that "[tJhe policies underly-
ing the exclusionary rule [do not] invite any logical distinction between
physical- and verbal evidence."' 8 Therefore, the Court concluded that both
the statements made by Toy after his arrest and the narcotics taken from
Yee were inadmissible; however, the confession made by Wong Sun was
held admissible because it was found that the "connection between [the]
arrest and the statement had 'become so attenuated as to dissipate the
taint.' "'" Consequently, the standard to be applied was stated as follows:

We need not hold that all evidence is "fruit of the poisonous tree" simply
because it would not have come to light but for the illegal actions of the
police. Rather, the more apt question in such a case is "whether, granting
establishment of the primary illegality, the evidence to which instant
objection is made has been come at by exploitation of that illegality or
instead by means sufficiently distinguishable to be purged of the primary
taint.""

Courts in cases similar to Ceccolini have relied on the standards set out
in Silverhorne, Nardone, and Wong Sun in deciding whether to exclude
"tainted" evidence.2' In Ceccolini, however, the Court looked to several
cases subsequent to these to guide them in its determination.

In distinguishing verbal and nonverbal evidence, the Court relied on
Smith v. United States," in which the court held that testimony of a
nonputative witness was admissible although discovered as a result of the
illegal arrest of defendants. In reaching that conclusion, the court in Smith
observed that human qualities such as "will, perception, memory, and
volition interact to determine what testimony [a witness] will give," and
that the "uniqueness of this human process distinguishes the evidentiary
character of a witness from the relative immutability of inanimate evi-
dence."2 3

The Court also looked to United States v. Calandra2 ' in which the Court
had refused to extend the exclusionary rule to grand jury proceedings and
had maintained:

Despite its broad deterrent purpose, the exclusionary rule has never been
interpreted to proscribe the use of illegally seized evidence in all proceed-

17. Id. at 485.
18. Id. at 486.
19. Id. at 491. The Court based its finding on the fact that Wong Sun voluntarily returned

to make the confession several days after his release from custody.
20. Id. at 487, 488 quoting from MAGuIE, EVIDENCE oF GUILT 221 (1959).
21. See Note, Fruit of the Poisonous Tree-A Plea for Relevant Criteria, 115 U. PA. L.

REV. 1136, 1140 (1967).
22. 324 F.2d 879 (D.C. Cir. 1963), cert. denied, 377 U.S. 954 (1964).
23. Id. at 881.
24. 414 U.S. 338 (1974).
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ings or against all persons. As with any remedial device, the application
of the rule has been restricted to those areas where its remedial objectives
are thought most efficaciously served.2 5

Another case relied on by the Court in Ceccolini was Brown v. Illinois."
This Court held that an in-custody statement made after an illegal arrest
was inadmissible. Nevertheless, citing Brown, the Court in Ceccolini said,
"[W]here the exclusionary rule'is plainly applicable, we have declined to
adopt a 'per se or 'but for' rule' that would make inadmissible any evidence
• . .which somehow came to light through a chain of causation that began
with an illegal arrest. '2 7 Despite different factual situations," both
Calandra and Brown were nonetheless pertinent to Ceccolini because in
both cases the Court articulated broad policies concerning the application
of the exclusionary rule.

In light of these decisions, the Court in Ceccolini held that
"considerations relating to the exclusionary rule and the constitutional
principles which it is designed to protect must play a factor in the attenua-
tion analysis. . . .. " The Court further said that in determining whether
to apply the exclusionary rule, the costs must be balanced against the
benefits" The Court then reasoned that "since the cost of excluding live-
witness testimony often will be greater, a closer, more direct link between
the illegality and that kind of testimony is required." '3'

From here it was only a short step to the Court's ultimate conclusion
that "the exclusionary rule should be invoked with much greater reluct-
ance where the claim is based on a causal relationship between a constitu-
tional violation and the discovery of a live witness than when a similar
claim is advanced to support suppression of an inanimate object."32

In a concurring opinion, Chief Justice Burger stated categorically that
he perceived the above distinction "to be so fundamental . . .that [he]
would not prevent a factfinder from hearing and considering the relevant
statements of any witness, except perhaps under the most remarkable
circumstances. . . ."3 Citing Stone v. Powell,34 he reasoned that the justi-
fication of the exclusionary rule was a deterrence of official misconduct and

25. Id. at 348.
26. 422 U.S. 590 (1975).
27. 435 U.S. at 276.
28. Both cases concerned statements made by putative defendants. Furthermore, not only

fourth amendment, but also fifth amendment rights were at issue.
29. 435 U.S. at 279.
30. Id. at 276. The Court reached this conclusion based on the holdings in Alderman v.

United States, 394 U.S. 165 (1939); United States v. Calandra, 414 U.S. 338 (1974); Brown
v. Illinois, 422U.S. 590 (1975); Stone v. Powell, 428 U.S. 465 (1976).

31. Id. at 278.
32. Id. at 280.
33. Id.
34. 428 U.S. 465 (1976).
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that it was doubtful that exclusion of live witness testimony would deter
police violations of fourth amendment3 rights since officers conducting
such illegal searches would probably not be even "remotely aware of the
existence of a witness. '3

After striking that elusive balance recognized by the majority, he found
that "permanent silencing of a witness. . . [was] not worth the high price
the exclusionary rule exacts"37 and concluded that he would adopt a per
se rule, allowing live witness testimony to always be admissible.3

8

In a vigorous dissent, Justice Marshall asserted that the distinction
drawn between verbal and nonverbal evidence by the majority could not
withstand close analysis . 3 This conclusion was based on three observa-
tions. Recognizing that witnesses do in fact come forward of their own
accord,'4 the dissent nonetheless maintained that this distinction is taken
care of by the existing exceptions to the "fruit of the poisoned tree" doc-
trine,4' i.e., independent source and inevitable discovery.4 2 Furthermore,
the dissent pointed out that the cost to society is just as great when inani-
mate evidence is lost for the duration of legal proceedings as when a wit-
ness is perpetually disabled from testifying.' 3 Finally, the dissent said that
the majority's proposition that "the greater the willingness of a witness to
testify, . . . the smaller the incentive to conduct an illegal search to dis-
cover the witness,'" was "incredible. 4 5 Justice Marshall said, "[TJhe
instances must be very few in which a witness' willingness to testify is
known before he or she is discovered." '"4

Upon close analysis, however, the dissent's observations cannot stand.
In the first place, the dissent recognized that a distinction does exist be-
tween live witnesses and inanimate evidence, in that live witnesses can and

35. If police are prevented from using evidence so derived, there will be no incentive to

conduct a search in violation of the Fourth Amendment.
36. 435 U.S. at 283.
37. Id. at 285.
38. Id. at 285, 286.
39. Id. at 286.
40. The Court said, "Witnesses can, and often do, come forward and offer evidence en-

tirely of their own volition." The Court further said, "[Tihe illegality which led to the
discovery of the witness very often will not play any meaningful part in the witness' willing-
ness to testify." Id. at 276.

41. Id. at 286.
42. The Court assumed that there is an inevitable discovery exception although it noted

a case that had questioned it, i.e., Fitzpatrick v. New York, 414 U.S. 1050 (1973). For a more
complete analysis of this exception and its undecided validity, see Note, Fruit of the Poison-
ous Tree: Recent Developments as Viewed Through Its Exceptions, 31 U. MIAMI L. REV. 615,
625 (1977).

43. 435 U.S. at 289.
44. Id. at 276.
45. Id. at 288.
46. Id.
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do often come forward of their own accord. It maintained that there are
exceptions to cover this; but one, the inevitable discovery exception, is as
speculative as is the majority's reliance on those factors which interact to
determine if and to what extent a witness will testify. In either case, the
courts would be forced to make decisions, not on facts but rather on conjec-
ture. 7

Next, the dissent failed to give enough weight to the cost to society of
perpetually disabling a witness from testifying. When a witness is disal-
lowed from testifying about relevant facts which may be totally unrelated
to the purpose of the initial illegal search, it is costlier than the loss of
physical evidence, from which one can only make inferences.

Finally, the degree of free will exercised by a witness was only one of
several factors enumerated by the Court as being relevant "in determining
the extent to which the basic purpose of the exclusionary rule [would] be
advanced by its application."'" In that context, the proposition is not so
incredible as the dissent would have it appear.

Needless to say, distinctions do exist between verbal and nonverbal
evidence. Whether this distinction is logical when applied to the underly-
ing policies of the exclusioary rule is another question. With the Court's
developing recognition that the application of the exclusionary rule in-
volves a balancing of its costs as opposed to its benefits, all factors which
give weight to the nebulous balance become relevant. Many, like Chief'
Justice Burger, would like to create simple rules to be applied to complex
and difficult situations, but in the end they normally accomplish little and
certainly fail to achieve just and equitable results in all circumstances. It
is and has been a major tenet of our law that each case be decided on its
own merits. In light of these considerations, the majority's recognition of
such a distinction not only seems more than justified, but moreover, strikes
a balance between the views of Chief Justice Burger and Justice Marshall.

JAMES A. EIDSON

47. See Note, Fruit of the Poisonous Tree: Recent Developments as Viewed Through Its
Exceptions 31 U. MtAMi L. REv. at 627.

48. 435 U.S. at 278.
49. Id. at 276.

[Vol. 301092


