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The Right to Appeal:
Appointed Counsel's Advice

to the Indigent Client

In Bonds v. Wainwright,' the U.S. Court of Appeals for the Fifth Circuit
refused to give retroactive application to the standards determining the
advice concerning a right to appeal which a court appointed attorney must
dispense to his client' in order to provide him with constitutionally effec-
tive assistance of counsel.'

In 1953, Jimmy Ray Bonds, a sixteen-year-old indigent, was found guilty
of rape and sentenced to thirty years in a Florida prison. The district court
found that Bonds had "explicitly left the decision whether or not to appeal
to his attorneys,"' and that the attorneys had discussed the possibility of
an appeal in his presence. The district court further found that Bonds had
neither affirmatively requested nor consented to forego an appeal, and that
no appeal was ever taken. In 1974, Bonds petitioned the U.S. District
Court for the Southern District of Florida for a writ of habeas corpus but
was denied relief.5 On appeal, a three-judge panel of the Fifth Circuit
Court of Appeals held that under present day standards, Bonds was denied
his sixth amendment right of effective assistance of counsel and his right
to appeal.' On rehearing, en banc, the court of appeals vacated that deci-
sion and affirmed the district court's ruling that under the standards exist-
ing at the 1953 trial, Bonds was denied neither adequate assistance of
counsel nor the right to appellate review.

The standards which existed at the time of the 1953 trial' had been
established in the Fifth Circuit in such cases as Wainwright v. Simpson'
and Thomas v. Beto.1 In Simpson, the court appointed attorney failed to

1. 579 F.2d 317 (5th Cir. 1978).
2. 579 F.2d at 320.
3. U.S. CONST. amend. VI.
4. Bonds v. Wainwright, No. 74-1668 (S.D. Fla., filed Dec. 26, 1974).
5. Id.
6. 564 F.2d 1125 (5th Cir. 1977), vacated, 579 F.2d 317 (5th Cir. 1978).
7. Those standards flow from the Supreme Court decision in Griffin v. Illinois, 351 U.S.

12 (1956), requiring the state to afford "adequate and effective appellate review to indigent
defendants," 351 U.S. at 12. Further sources of these standards are found in Gideon v.
Wainwright, 372 U.S. 335 (1963), and Douglas v. California, 372 U.S. 353 (1963). In both
cases, the Supreme Court broadened this right to appeal by requiring the state to provide
the assistance of court appointed counsel in order to make the appeal a meaningful one.

8. 360 F.2d 307 (5th Cir. 1966).
9. 423 F.2d 642 (5th Cir. 1970).
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appeal Simpson's murder conviction and life sentence even though he
believed sufficient grounds for such an appeal were present. The court of
appeals held that deliberately foregoing defendant's right to appeal with-
out his consent "deprived Simpson of the aid of any counsel at a critical
stage of the criminal proceeding."' 0 In Thomas, there was no indication of
any grounds for appeal, but the court found that mere failure to advise
Thomas of his right to appeal constituted a lack of effective assistance of
counsel and thus deprived him of his right to appeal." Thus, the standard
for determining the effectiveness of counsel simply required an attorney to
inform the client of the right to appeal.

In 1971, the role of a court appointed attorney was restated and ex-
panded in Lumpkin v. Smith.2 The court of appeals reiterated the estab-
lished obligation of counsel to advise his client of the right to appeal, but
further required advice of "the procedure and time limits involved, and of
his right to appointed counsel on appeal."' 3 This equation for preserving
the right to appeal of an indigent was presumed to have retroactive effect
in Bailey v. Ault" on the basis of two misconceptions, which the court in
Bonds dispelled. First, the court in Bailey relied on language in Lumpkin
which stated that "[it is well established in this Circuit, as elsewhere,
that an indigent accused is denied effective assistance of counsel"' 15 if the
Lumpkin rule is not followed. Second, the court stated that "the Edge case
shows that in the case sub judice there is no valid issue of retroactivity of
the rule stated in Edge, Byrd, Lumpkin, and numerous other cases of this
Court and the Supreme Court. We said as much in the Byrd case.' '

Neither of those statements is valid, since the rule in Lumpkin was new
rather than established, and therefore an issue of retroactivity was pre-
sented to the court in Lumphin.

These misconceptions in Bailey were the basis for the court's decision
in Bonds to overrule that case and give only prospective effect to the
Lumpkin standards. 7 The initial confusion arose from the belief that the
rule in Lumpkin was the same as that in earlier cases and was therefore
"well established."' 8 It is true that the previous rulings required an ap-

10. 360 F.2d at 309.
11. Accord, Edge v. Wainwright, 347 F.2d 190 (5th Cir. 1965), cert. denied, 385 U.S. 953

(1966). Cf. Byrd v. Smith, 407 F.2d 363 (5th Cir. 1969) (defendant requested appeal but none
was taken so that the attorney did not meet the standards for appellate counsel required by
Anders v. California, 386 U.S. 738 (1967)).

12. 439 F.2d 1084 (5th Cir. 1971).
13. 439 F.2d at 1085.
14. 490 F.2d 71 (5th Cir. 1974) (remanded for an evidentiary hearing on the issue of denial

of counsel under the Lumpkin test).
15. 439 F.2d at 1085 (emphasis added).
16. 490 F.2d at 73. See Byrd, 407 F.2d at 365 n.2 (which the court in Bailey cited as

authority that Byrd had decided the retroactivity issue); see note 10 supra.
17. 579 F.2d at 319-20.
18. 439 F.2d at 1085.
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pointed attorney to inform his client of his right to appeal, but the diver-
gence in Lumpkin was caused by the further need to specifically advise the
client of the right to a court appointed attorney and of the procedure and
time limits for appeal. Lumpkin did not merely restate established law as
the courts in both Lumpkin and Bailey assumed, but rather it expanded
the minimum obligation which the appointed attorney owes his client.

The second error in Bailey was the court's decision that there was no
valid issue of retroactivity. This error was based on the misconception that
the Lumpkin rule was the same rule stated in Byrd v. Smith, Edge v.
Wainwright, and other cases when in fact it was not. The footnote in Byrd
referred to by Bailey merely traces the right to appeal and the right to
counsel on that appeal as established by the Supreme Court. The court in
Bailey appeared to have confused those basic rights, which are given retro-
active effect," with the retroactivity of the standards for judging the effec-
tiveness of court appointed counsel. Therefore, the court in Bonds, cor-
rectly treating Lumpkin as new law, was left to determine whether the new
standards should be given retroactive effect.

The court made passing reference to the absence in Bailey of the test
subjecting the new rules to the retroactivity analysis of Stovall v. Denno. "
After analyzing the cases leading to the decision that Lumpkin set new
standards for determining the effectiveness of counsel,2' the court simply
adopted the reasoning of the Court of Appeals for the Fourth Circuit in
Shiflett v. Virginia, 2 2 which refused retroactive application to similar new
standards set in Nelson v. Peyton. 2 Under the standards existing in 1953,
the majority in Bonds found that "it is implicit that Bonds' attorneys
made his right to appeal known to him because Bonds left to counsel the
decision whether to prosecute an appeal."'2 Thus, Bonds was deemed to
have been given adequate assistance of counsel, and the district court
decision denying habeas relief was affirmed.2

Some of the problems raised by the decision in Bonds, such as the
misapplication of the test for retroactivity and even the utility of the rule
itself, are pointed out in the dissents by Judge Tuttle 2 and Judge Melvin,'

19. Smith v. Crouse, 378 U.S. 584 (1964); Pickelsimer v. Wainwright, 375 U.S. 2 (1963).
20. 388 U.S. 293 (1967) (concerning the retroactivity of rules dealing with confrontation

for identification purposes).
21. See notes 7-11 supra, and accompanying text for that analysis.
22. 447 F.2d 50 (4th Cir. 1971), cert. denied, 405 U.S. 994 (1972).
23. 415 F.2d 1154 (4th Cir. 1969), cert. denied, 397 U.S. 1007 (1970).
24. 579 F.2d at 321.
25. The court conceivably could have resolved the issue by simply following the Supreme

Court decisions denying retroactive application when assessing the performance of counsel
for constitutional purposes. See McMann v. Richardson, 397 U.S. 759 (1970); Brady v. United
States, 397 U.S. 742 (1970). Cf. Burston v. Caldwell, 506 F.2d 24 (5th Cir. 1975), cert. denied,
421 U.S. 990 (1975).

26. 579 F.2d at 321 (Tuttle, J., dissenting. Justices Goldburg and Godbold joined in the
dissent.)

27. Id. at 323.
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but even these dissenting opinions miss the fundamental issues. In deter-
mining retroactivity, the court in Bonds erred by fully incorporating the
opinion in Shiflett as the basis for the court's decision, apparently without
comparing the state of the law in the two circuits to determine if such
direct adoption was warranted. Perhaps of greater importance was the
failure to recognize the true import of the standards in Lumpkin.

The reasoning in Shiflett, which the court in Bonds embraced, relied
heavily on the test given by the Supreme Court in Stovall. Justice Bren-
nan, speaking for the Court in Stovall, said that the three factors to be
considered in determining the retroactivity of new criminal procedure
standards are "(a) the purpose to be served by the new standards, (b) the
extent of the reliance . . . on the old standards, and (c) the effect on the
administration of justice of a retroactive application of the new stan-
dards." 1 On applying these factors, the court in Shiflett concluded that
the purpose of its new rule in Nelson was to prevent an uninformed waiver
by the indigent of his right to appeal. The reliance on the old rule29 was
found to be widespread since no advice whatsoever was required of the trial
lawyer before Nelson. In addition, the court concluded that the impact of
retroactive application would be widespread, forcing the courts "to order
a flood of belated appeals." Thus, the court ruled that these factors
dictated a prospective application of the new standards.

This application of the Stovall test works well for the Fourth Circuit, but
the reasoning is not correct when applied to the existing state of the law
in the Fifth Circuit. First, this circuit already had the rule of Simpson and
Thomas which prevented the uninformed waiver of the right to appeal by
an indigent, so that the extent of the protection was merely enlarged by
the Lumpkin decision. The existence of the rule preventing uninformed
waiver of the right to appeal distinguishes the second finding as well.
Reliance on the rule requiring the attorney to inform a client of the right
to appeal would not appear to be as substantial as the rule in the Fourth
Circuit requiring no advice to be given at all. It is unusual to find an
attorney who tersely tells his client nothing more than that he had a right
to appeal; nor has there been a flood of appeals caused by the retroactive
application of Lumpkin by Bailey. This is, in fact, the first appeal on the
issue since the retroactive application was given effect in February of
1974 .' These three factors do not appear nearly as persuasive in the con-
text of the state of the law in effect in the Fifth Circuit as they appeared
in Shiflett.

28. 388 U.S. at 297.
29. The Fourth Circuit rule before Nelson was that without an indication of a desire to

appeal, defendant could not claim denial of his right to appeal regardless of his knowledge of
that right. 415 F.2d at 1156.

30. 447 F.2d at 57.
31. 579 F.2d at 323 (Rubin, J., dissenting).
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The court in Shiflett also misapplied the decision in Williams v. United
States,32 in which the Supreme Court modified the Stovall test to give
almost exclusive emphasis to the purpose of the new standards. Justice
White said that retroactive effect should be given "[w]here the major
purpose of new constitutional doctrine is to overcome an aspect of the
criminal trial which substantially impairs its truth-finding functions and
so raises serious questions about the accuracy of guilty verdicts in past
trials . . . ."13 For the Fourth Circuit, the purpose was to avoid a denial
of the right to an appeal, which in fact "goes to the very heart of the truth-
finding process."u As such, in accordance with Williams, "[n]either good-
faith reliance . . ., nor severe impact on the administration of justice has
sufficed to require prospective application in these circumstances," and
the rule would require retroactive application in the Fourth Circuit.

However, when Williams is applied in the Fifth Circuit, the result dic-
tated by Shiflett appears justified despite the skewed logic. In the Fifth
Circuit, the shift caused by Lumpkin did not actually overcome a pre-
viously uncorrected constitutional impairment as it did in the Fourth Cir-
cuit; it merely attempted to formulate, and possibly enlarge, an already
existing safeguard against impairment. Therefore, the purpose of the stan-
dards was not as vital to the truth-finding process since the right to appeal
was protected under Simpson and Thomas.

The key question, then, becomes what did Lumpkin actually add to the
existing law? In Daniels v. Alabama,3 a post-Lumpkin decision, the court
ordered a retrial because the court appointed attorney failed to inform the
indigent of the right to appeal and the right to appellate counsel. The court
relied on the earlier case of Gregory v. United States,37 in which the court
held that the right to appeal is denied "where appointed counsel fails to
fully inform the client of his appellate rights. '38 Again, in Mosley v.
Smith,39 another post-Lumpkin case, the court held that if it was "clear
from the record that appellant knew of his right to appeal and to have court
appointed counsel for that purpose,"10 then he was not denied the effective
assistance of counsel of his right to appeal. All of these cases seem to look
to the same two requirements of Lumpkin and to ignore completely the
need for advice as to time limits and procedure for appeal.

32. 401 U.S. 646 (1973) (concerning the retroactivity of new standards narrowing the scope
of permissible searches incident to arrest). The court tersely found the purpose of the new
standards to be remedial, and never really considered this element of the test.

33. Id. at 653.
34. 447 F.2d at 60 (Winter, J., dissenting. Justice Sobeloff joined in the dissent.)
35. 401 U.S. at 653.
36. 487 F.2d 887 (5th Cir. 1973).
37. 446 F.2d 498 (5th Cir. 1971).
38. 487 F.2d at 888.
39. 470 F.2d 1320 (5th Cir. 1973), cert. denied, 412 U.S. 932 (1973).
40. Id. at 1322.
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The only rational explanation for this anomoly is that the court has
revived, in effect, the presumption that an ethical attorney will work with
his client for an appeal if there is any real basis for taking one. As pointed
out by Judge Tuttle in his dissent, it would be "utterly fanciful to conclude
that- the duty of counsel to inform his client of his right to appeal would
have any meaning at all in a constitutional sense unless it included a
requirement that contained substantially the same elements now required
under Lumpkin. "" Indeed, the issue of retroactivity in Shiflett was justi-
fied by an analysis which operates to eliminate the additions introduced
by Lumpkin. By matching the remedy with the harm, the court in Shiflett
determined that "[rietroactive application would afford relief in precisely
those cases in which the defense lawyer saw no realistic possibility of a
successful appeal and had received no indication of his client's desire to
pursue an appeal." 2 The only situation requiring the rule in Lumpkin, or
for that matter the rule in Simpson, would be that in which the attorney
representing the indigent was culpably negligent in the services rendered
to his client.

It can be assumed that such occasions are the rare exception to the
general conduct of defense attorneys, so that a litany such as that in
Lumpkin will not have to be printed on cards to be read as Miranda
warnings. 3 The ABA, and attorneys in general, have always demanded
that an attorney represent his client with zeal, "exerting his best efforts
in his behalf."" The ABA Standards state that the "[diefense counsel is
uniquely situated and should take it as his duty to advise a defendant on
the meaning of the court's judgment and his right to appeal and on the
possible grounds for appeal and the probable outcome of appealing."4 5 The
Standards further require the attorney to "take whatever steps are neces-
sary to protect the defendant's right of appeal."" These standards, inher-
ent in the responsibility which an attorney accepts as a member of a
profession, are sufficient, without more, to guide an attorney in his duty
to advise his client of the right to appeal.

The court in Bonds, by refusing retroactive application to the Lumpkin
rule, refused to assume that attorneys had been generally negligent in the
execution of their professional duties. Though this is the correct decision
as to the issue of retroactivity, the court seems determined to require a
recitation of enumerated rights by court appointed attorneys. The same
logic which dictates prospective application of the Lumpkin standards

41. 579 F.2d at 322 (Tuttle, J., dissenting).
42. 447 F.2d at 55.
43. Miranda v. Arizona, 384 U.S. 436 (1966).
44. ABA CANONS OF PROFESSIONAL ETHICS No. 4; ABA CODE OF PROFESSIONAL

RESPONSIBILITY DR 7-101(A)(1).
45. ABA STANDARDS, The Defense Function §2.2(b) (1971).
46. ABA STANDARDS, The Defense Function §8.2(b) (1971).
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demands that they be abolished as a hollow reading of rights. It is clear
that the rules in Simpson, Thomas, and other such decisions are alone
sufficient to insure a client the full measure of his rights. Indeed, the
typical course of action taken by a defense attorney when reviewing the
trial proceedings with his client will go far beyond the rather limited obli-
gations imposed by Lumpkin. It is hoped, despite the tacit approval by the
court in Bonds, that the Lumpkin form will not be lauded over the sub-
stance of the professional duty owed to a client so that this formulation
becomes a recipe for good lawyering. Further, it is clear that the decision
in Bonds is solidly founded on the court's confidence in the past perform-
ance of defense attorneys. It is unfortunate that the same confidence was
not shown in today's defense attorneys as well.

TIM HEMINGWAY




