
Business Associations

By Joseph Epps Claxton*

This survey article deals with recent Georgia cases in the areas of part-
nerships, corporations, and securities regulation. Although there were rela-
tively few appellate decisions concerning these topics during the current
survey period, several of the cases which did reach the appellate level are
likely to generate considerable interest.

I. PARTNERSHIPS

The case of Franklin v. Rigg' involved an attempt by a creditor of a
partnership to obtain a judgment against certain partners who claimed the
status of limited partners. The plaintiff argued that as a matter of law the
individual defendants were actually general partners, and thus not covered
by the protection against personal liability normally enjoyed by limited
partners! This contention was based on the fact that the partnership did
not file a partnership certificate with the appropriate superior court until
slightly more than four months after the transaction from which the suit
arose. The recording requirement referred to in Franklin is qualified, how-
ever, by statutory language which states that "[a] limited partnership is
formed if there has been substantial compliance in good faith..." with
the certificate provisions.' The court of appeals concluded that in light of
the "substantial compliance" qualification it would
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1. 143 Ga. App. 60, 237 S.E.2d 526 (1977).
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A. BROMBERO, LAW OF PARTNERSHIP, §26, at 146-48 (1968).
3. The relevant portion of the Georgia Code provides that:

Two or more persons desiring to form a limited partnership shall: . . . (b) File for
record the certificate in the office of the clerk of the superior court of the county in
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it shall be filed, under his official seal, shall be filed and recorded in like manner
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for each registry required by this Chapter shall be entitled to the sum of $5. GA.
CODE ANN. §75-403(1)(b) (1973).

4. GA. CODE ANN. §75-403(2)(b) (1973).
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apply . . . the rule that where a specific time is not fixed an act is suffi-
cient which is done within a reasonable time. The certificate here was filed
slightly over four months after the initial sale and almost two years prior
to this suit. The plaintiff was in no way harmed by the delay. Under the
circumstances we hold that the defendants did not lose their status as
limited partners. 5

Franklin was a case of first impression in Georgia, and appears to be in
accord with decisions in other jurisdictions.6 Left unanswered, of course,
is the question of whether a substantial compliance qualification on the
recording requirement is wise as a matter of public policy.

II. CORPORATIONS

A. Slander by Corporate Employees

In two decisions during the current survey period, Gerald v. Ameron
Automotive Centers7 and Brackett v. Faust,8 the court of appeals examined
the issue of a corporation's liability for the slanderous statements of an
employee. The Gerald and Brackett cases both followed the rule estab-
lished in 1897 in Behre v. National Cash Register Co.9 In Behre, the Geor-
gia Supreme Court reached the following holding:

A corporation is not liable for damages resulting from the speaking of
false, malicious, or defamatory words by one of its agents, even where in
uttering such words the speaker was acting for the benefit of the corpora-
tion and within the scope of the duties of his agency, unless it affirma-
tively appears that the agent was expressly directed or authorized by the
corporation to speak the words in question.'0

The supreme court, in a rather indirect fashion, reaffirmed the Behre
rule in 1976 in Garren v. Southland Corp." Garren was a libel action, and
the supreme court stated that. "[a]lthough . . . [the Behre approach]
• . .may be the best rule as to slander, . . . no case has been cited and
none has been found applying a corollary rule in cases of libel."' 2 The court
added that "the usual rules of respondeat superior (the principal is liable
for the torts of his employee committed while acting within the scope of
his employment) are applicable in libel cases."'"

As Garren indicated, 4 the difference between the rules on corporate

5. 143 Ga. A--. at 62-63, 2.37 S+E;2d At 599.

6. See e.g., Holvey v. Stewart, 265 Or. 242, 509 P.2d 17 (1973).
7. 145 Ga. App. 200, 243 S.E.2d 565 (1978).
8. 145 Ga. App. 248, 243 S.E.2d 667 (1978).
9. 100 Ga. 213, 27 S.E. 986 (1897).
10. Id.
11. 237 Ga. 484, 228 S.E.2d 870 (1976).
12. Id. at 485, 228 S.E.2d at 871 (emphasis added).
13. Id.
14. Id. at 485-86, 228 S.E.2d at 871-72.
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liability for slander and libel has been noted in various Georgia appellate
opinions.'5 These opinions simply do not explain the distinction, however.
The fact is that the numerous Georgia cases following Behre are in serious
conflict with the national trend."6 The court of appeals quite correctly
stressed in Gerald and Brackett that it is bound by the precedents estab-
lished by the supreme court. Hopefully, that court will eventually rectify
a mistake that now has been left to stand for over eighty years.

B. The Corporate Veil: The Extent of Its Protection

It is a fundamental principle of the law of corporations that it "has seen
fit to clothe this institution [the corporation] with legal personality.' 7

Through this concept, a "veil" is created which ordinarily protects the
shareholder from personal liability for the corporation's debts. Yet, even
when a corporation is properly formed, some creditors may wish to con-
tinue to rely upon one or more shareholders for satisfaction of their claims.
If a creditor clearly acts in this manner, the individual shareholder will be
liable to the creditor even though the shareholder has actively sought to
do business as a corporation rather than as an individual. On exactly such
facts, the court of appeals affirmed a judgment for a complaining contrac-
tual creditor in McKenney v. South Cobb Lighting & Supply Company,
Inc. " during the current survey period.

McKenney is the third in a succession of cases on the same point decided
by the court of appeals in recent years, the others being Cook v. Van Deren
Hardware, Inc. 9 and Goad v. L & W Supply Corp. 20 These cases have all
reached similar results, and together they should serve as a warning to
businessmen that incorporation by itself will not necessarily relieve the
shareholders of potential contract liability.

C. The Fiduciary Duty of Corporate Officers

A corporate officer, like all persons who operate in an agency capacity,
is subject to the very basic concept that "[a]n agent is a fiduciary with
respect to matters within the scope of his agency."'" Under the Georgia

15. See Ozborn v. Woolworth, 106 Ga. 459, 32 S.E. 581 (1899); World Insurance Co. v.
Peavy, 110 Ga. App. 527, 139 S.E.2d 155 (1964).

16. A much more common rule is that "(a] master is subject to liability for defamatory
statements made by a servant acting within the scope of his employment, or, as to those
hearing . . . the statement, within his apparent authority." RESTATEMENT OF AGENCY
(SECOND) §247 (1958).

17. N. LATTIN, THE LAW OF CORPORATIONS, §11 at 65 (2d ed. 1971) (hereinafter cited as
LATTIN).

18. 143 Ga. App. 705, 240 S.E.2d 175 (1977).
19. 129 Ga. App. 768, 201 S.E.2d 328 (1973).
20. 141 Ga. App. 427, 233 S.E.2d 503 (1977).
21. RESTATEMENT OF AGENCY (SECOND) §13 (1958).
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Corporations Code,n an officer may breach this duty to the corporation in
various ways, including:

(A) The neglect of, or failure to perform, ... duties in the management
of the corporation, or in the disposition of corporate assets committed to
his charge.
(B) The . ..transfer to others, loss or waste of corporate assets due to
any neglect of, or failure to perform, or other violation of his duties.n

Acting in reliance on these statutory provisions, the plaintiff bank in
First National Bank of Tucker v. Hall2' sought to hold one of its officers
liable for losses suffered as a result of a number of loans which proved to
be uncollectible. The loans were made without obtaining the necessary
authorization from the board of directors, but were not made by the defen-
dant officer. Instead, in every instance the lending arrangements were
entered into by other officers. The bank argued, however, that liability
should be imposed on the defendant because "she negligently, knowingly
and wilfully, contrary to her responsibilities as an officer, failed to inform
the members of the board of directors of these actions by other officers
which she knew or should have known were contrary to bank policies or
[not] in its best interest .... ,,25 In a decision that is in accord with a
decade of judicial emphasis on the responsibilities of corporate fiduciaries,
the court of appeals held that the language of the Corporations Code "is
sufficiently broad for an action to be brought under the averments of this
complaint. 

26

The result in Hall is not unfair to the officer involved, for it simply
recognizes the need for a factual determination to be made. An excerpt
from a well-known South Carolina case, Olin Mathieson Chemical Corp.
v. Planters Corp.,2 is particularly relevant to an evaluation of the Hall
opinion:

An officer. . . of a corporation cannot be held responsible for losses result-
ing from the wrongful acts or omissions of other officers . . . unless the
loss is a consequence of his own neglect of duty in failing to supervise the
business with the degree of care which ordinarily prudent and diligent
men would exercise under similar circumstances. What may be negligence
in one case may not be want of ordinary care in another, and the question
of negligence is, therefore, ultimately a question of fact."

22. GA. CODE ANN., tit. 22 (1977).
23. GA. CODE ANN. §22-714(a)(1)(A) & (B) (1977).
24. 143 Ga. App. 300, 238 S.E.2d 284 (1977).
25. Id.
26. Id. at 301, 238 S.E.2d at 285.
27. 236 S.C. 318, 114 S.E.2d 321 (1960).
28. Id. at 328, 114 S.E.2d at 326 (emphasis added).
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D. Liquidation as a Shareholder Remedy

A shareholder may force liquidation of a Georgia corporation by estab-
lishing that "the acts of the directors or those in control of the corporation
are illegal or fraudulent .... "29 This relief in equity is clearly appropri-
ate; there can be no doubt that "[tiraditional equitable principles within
the broad concept that equity acts to give such relief as justice and good
conscience require are quite as applicable . . . [in the area of corpora-
tions] . . . as elsewhere."'

In Claire v. Rue de Paris, Inc.,3 the Georgia Supreme Court held that
the shareholder's right to equitable relief in the form of liquidation is
qualified by the rule that a shareholder who comes into court with unclean
hands will be denied the relief he seeks. The court thus applied one of the
most famous maxims of equity to the statutory right of liquidation.32 Pro-
fessor Henry'McClintock, the well-known equity scholar of a generation
ago, believed that "courts have been very willing, probably overwilling, to
find that comparatively trivial misconduct has made the plaintiff's hands
unclean so as to deprive him of his only adequate protection for important
interests." There can be no doubt, though, that the supreme court was
correct in its emphasis on the unclean hands doctrine in Claire. In the
words of the court:

It would contravene the principles of equity and good conscience to
allow a director and stockholder to complain about the acts of the other
directors of the corporation in taking money from the business, when the
moving party himself readily admits that he had acted in concert with the
managing officers in doing the very same thing. Additionally, where a
plaintiff readily admits that he has personally taken money and properties
of the corporation for his personal use his hands are "unclean" within the
meaning of the term, and they are not made clean by his removal from
office and subsequently filing suit against the corporation asking dissolu-
tion. "

The Claire decision is likely to be a significant factor in future interpreta-
tion of the forced liquidation provisions of the Georgia Corporations Code.

E. Procedure

The "Certificate of Authority" and the Right to Sue. As usual, sev-
eral cases dealing at least in part with procedural issues that directly affect
the law of corporations were decided in Georgia during the current survey

29. GA. CODE ANN. §22-1317(a)(1)(B) (1977).
30. LATTIN, supra note 17, at 633-34.
31. 239 Ga. 191, 236 S.E.2d 272 (1977).
32. For a discussion of the unclean hands doctrine, see H. McCuzrrocK, HANDBOOK OF THE

PRINCIPLES OF EQurrY 59-69 (2d ed. 1948).
33. Id. at 63.
34. 239 Ga. at 194, 236 S.E.2d at 275.
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period. Three of these cases concerned the statutory requirement that a
foreign corporation wishing to conduct business affairs in Georgia must
procure a certificate of authority to transact business.31 In general, a for-
eign corporation that has failed to obtain such a certificate may not main-
tain an action in any Georgia court.1 There are many activities which are
excluded from the statutory definition of "transacting business,' ' 7 how-
ever, and a judicial tendency to apply these exceptions in a very broad
manner has become apparent in recent years.3 This tendency was rein-
forced in three opinions rendered by the court of appeals during the current
survey period.

The first siich opinion was that in Atlas Match Corp. v. Berry Realty
Co., 39 which analyzed an exception to the certificate requirement providing
that a foreign corporation shall not be deemed to be transacting business
in Georgia merely because it engages in "[sloliciting or procuring orders,
whether by mail or through employees or agents or otherwise, where such
orders require acceptance without this State before becoming binding con-
tracts, and where such contracts do not involve any local performance
other than delivery and installation.' 0 The court stated:

[It was shown without contradiction that plaintiff employed four sales
persons in Georgia for the purpose of soliciting orders within the state;
that the orders were accepted in Texas and not in Georgia; that it does
not manufacture, warehouse, bank, bill or ship any merchandise within
Georgia; and that it did maintain an office for these salesmen to conduct
their solicitation activity. This evidence demands the conclusion that the
plaintiff was not transacting business within the state and thus could
maintain this suit in a Georgia court."

The second case, Record Data, Inc. v. Vinylgrain Industries of Georgia,
Inc., 2 applied the exception for foreign corporations that are only engaged
in "[e]ffecting transactions in interstate or foreign commerce.""' Without
any thorough attempt to discuss the relevant facts, the court concluded
that since the activities of the foreign corporation were "exclusively or
dominantly interstate in nature,"" it did not have to comply with the
certificate requirement.

The result in Record Data was reached in reliance upon the case of

35. GA. CODE ANN. §22-1401(a) (1977).
36. GA. CODE ANN. §22-1421(b) (1977).
37. GA. CODE ANN. §22-1401(b) (1977).
38. See DeKalb Cablevision Corp. v. Press Ass'n, 141 Ga. App. 1, 232 S.E.2d 353 (1977);

Winston Corp. v. Park Electric Co., 126 Ga. App. 489, 191 S.E.2d 340 (1972).
39. 142 Ga. App. 588, 236 S.E.2d 554 (1977).
40. GA. CODE ANN. §22-1401(b)(6) (1977).
41. 142 Ga. App. 588, 236 S.E.2d 554.
42. 143 Ga. App. 854, 240 S.E.2d 223 (1977).
43. GA. CODE ANN. §22-1401(b)(9) (1977).
44. 143 Ga. App. at 855, 240 S.E.2d at 224, quoting DeKalb Cablevision Corp. v. Press

Ass'n, 141 Ga. App. 1, 3, 232 S.E.2d 353, 354 (1977).
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DeKalb Cablevision Corp. v. Press Association,45 a major decision by the
court of appeals which appeared during the preceding survey period.
DeKalb Cablevision set forth a balancing test for the application of the
"interstate or foreign commerce" exception which is worth a careful read-
ing.

Transactions in Georgia between a foreign corporation and a local entity,
which exhibit both interstate and intrastate features, must be examined
to determine its [sic] dominant characteristics. . . . If the transaction
is exclusively or dominantly interstate in nature, it will be characterized
as "interstate" and the foreign corporation need not comply with the state
statute. . . . However, where the local activities of the foreign corporation
are not merely ancillary to the interstate features, but constitute a sub-
stantial local and domestic business separate from its interstate business,
the foreign corporation must comply with the state statute.4'

The third new case centering on the certificate requirement was LDH
Properties, Inc. v. Morgan Guaranty Trust Company of New York. 7 In that
case the court of appeals found applicable the exceptions for "[m]aking
loans or creating or acquiring evidences of debt, mortgages or liens on real
or personal property, or recording same,' 4 and "[slecuring or collecting
debts or enforcing any rights in property securing the same."'4'

The Georgia Long Arm Statute. In another case decided by the court
of appeals, Jet America, Inc. v. Gates Learjet Corp.,10 the procedural topic
of long arm jurisdiction over corporations was the focus of consideration.
The Georgia Long Arm Statute5' has been the subject of extensive judicial
analysis during the last five years, and a broad interpretation of the statute
has clearly emerged. The first step in this trend was the Georgia Supreme
Court's opinion in the famous case of Coe & Payne Co. v. Wood-Mosaic
Corp.,5" in which the court accepted the premise "that the Long Arm
Statute contemplates that jurisdiction shall be exercised over non-resident
parties to the maximum extent permitted by procedural due process."51

Coe & Payne marked the first time that jurisdiction had been predicated
on that portion of the Georgia Long Arm Statute which provides for per-
sonal jurisdiction over any non-resident who "[c]ommits a tortious act or
omission within this State. . . . ",5 Coe & Payne was immediately ampli-
fied by J. C. Penney, Co. v. Malouf Co.5" In the language of one commenta-

45. 141 Ga. App. 1, 232 S.E.2d 353 (1977).
46. Id. at 2-3, 232 S.E.2d at 354.
47. 145 Ga. App. 132, 243 S.E.2d 278 (1978).
48. GA. CODE ANN. §22-1401(b)(7) (1977).
49. GA. CODE ANN. §22-1401(b)(8) (1977).
50. 145 Ga. App. 258, 243 S.E.2d 584 (1978).
51. GA. CODE ANN. §24-113.1 (1971).
52. 230 Ga. 58, 195 S.E.2d 399 (1973).
53. Id. at 60, 195 S.E.2d at 401.
54. GA. CODE ANN. §24-113.1(b) (1971).
55. 230 Ga. 140, 196 S.E.2d 145 (1973).
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tor, the supreme court in J. C. Penney held in effect that "by the simple
act of putting its merchandise in the stream of commerce in Georgia,
pursuant to some contractual arrangement, [a foreign corporation] has
transacted business in Georgia, thereby subjecting itself to the jurisdiction
of our courts."

Likewise, the court of appeals became a part of the developing trend in
Process Systems, Inc. v. Dixie Packaging Co.57 This case actually did not
involve Georgia's Long Arm Statute, but instead the question of whether
a judgment in another state against a Georgia corporation should be given
full faith and credit in the Georgia courts. The key issue of law was whether
the other state had applied its own long arm statute properly. The court
of appeals held that the foreign judgment was enforceable in Georgia. In
doing so it used the well-known "minimum contacts" test in its observa-
tions regarding the pertinent long arm statute. This test, which has its
origins in decisions of the U.S. Supreme Court,5" is based on the view that,
to establish jurisdiction over a non-resident, there must "be some act by
which the defendant purposefully avails itself of the privilege of conducting
activities within the forum State, thus invoking the benefits and protec-
tions of its laws.""

Soon after its decision in Process Systems, the court of appeals had an
opportunity in Value Engineering Co. v. Gisell" to examine the same part
of the Long Arm Statute (that part referring to jurisdiction based on "a
tortious act or omission within this State . . ."') which earlier had been
before the supreme court in Coe & Payne.6" In finding jurisdiction over the
corporate defendant, the court in Value Engineering specifically relied
upon Coe & Payne as a precedent.

Jet America, Inc. v. Gates Learjet Corp. dealt with the same jurisdic-
tional provision that was reviewed in Coe & Payne and Value Engineering.
The court of appeals cited both those cases as precedents, and then said:

We hold that Gates [the defendant corporation] had the requisite
"minimum contacts" with Georgia and that, therefore, the lower court
had personal jurisdiction over Gates. Those minimum contacts are mani-
fested both by Gates' large-scale manufacture and sale of an aircraft in-
herently appropriate only for interstate and intercontinental flight and by
Gates' distribution of its product through . . . [its distributor's] . . .
Georgia office. Because of the nature both of its product and of its distrib-

56. Weissman, New Reach... for the Long Arm Statuie, DEVFLOPMENTS IN COlnPOnATE,
BANKING AND SEcuRmEs LAW 3, 4-5 (Spring, 1973). This is a publication of the Section of
Corporate and Banking Law of the State Bar of Georgia.

57. 137 Ga. App. 452, 224 S.E.2d 103 (1976).
58. See Hanson v. Denckla, 357 U.S. 235 (1958); McGee v. International Life Ins. Co.,

355 U.S. 220 (1957); International Shoe Co. v. Washington, 326 U.S. 310 (1945).
59. Hanson v. Denckla, 357 U.S. 235, 253 (1958).
60. 140 Ga. App. 44, 230 S.E.2d 29 (1976).
61. GA. CODE ANN. §24-113.1(b) (1971).
62. See notes 52-54, supra, and accompanying text.
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utorship system, it was reasonably foreseeable that Gates' negligence in
manufacturing a Learjet would have tortious consequences in Georgia. 3

Jet America obviously has assumed a position as another element in the
growing strength of Georgia's Long Arm Statute.

Service of Process. The only case decided by the Georgia Supreme
Court during the current survey period on a procedural point having a
direct effect on the corporate sphere was O'Neal Construction Co. v. Lex-
ington Developers, Inc.'4 The case was concerned with the requirements for
the valid service of process on a corporation. The relevant section of the
Georgia Corporations Code provides that

[w]henever a corporation shall fail to appoint or maintain a registered
agent in this State, or whenever its registered agent cannot with reason-
able diligence be found at the registered office, then the Secretary of
State shall be an agent of such corporation upon whom any process, notice
or demand may be served.'"

The supreme court first held that when the corporation's registered
agent was outside the state at the time when service was attempted," the
question of whether "reasonable diligence" had been exercised need not
even be asked. This is simply because in such a situation "no one's reason-
able diligence could have found" the registered agent." The court then
held that no attempt to serve an officer or other agent of the corporation
is necessary before proceeding with service on the Secretary of State when
the registered agent cannot be found. The court reached this conclusion
despite language in the Georgia Civil Practice Act" permitting service on
these parties." It noted that the service-of-process materials in the Corpo-
rations Code expressly state that the various approaches therein (such as
service on the Secretary of State) "may be used notwithstanding any in-
consistent provisions of the Georgia Civil Practice Act ... ,

F. Taxation

A noteworthy corporate tax problem was resolved by the court of appeals
in Chilivis v. Cleveland Electric Company of Georgia, Inc.', In summary
form, the facts were as follows: Corporation X was the parent corporation
of a wholly owned subsidiary, Corporation Y. Y owned ninety-six percent
of the stock of Corporation Z, a corporation doing business outside the
United States. Z went through liquidation and dissolution. On its consoli-

63. 145 Ga. at 260, 243 S.E.2d at 586.
64. 240 Ga. 376, 240 S.E.2d 856 (1977).
65. GA. CODE ANN. §22-403(b) (1977).
66. The agent was, in fact, in the Middle East.
67. 240 Ga. at 377, 240 S.E.2d at 857.
68. GA. CODE ANN., tit. 81A (1977).
69. GA. CODE ANN. §81A-104(d) (1977).
70. GA. CODE ANN. §22-403(b) (1977).
71. 142 Ga. App. 751, 236 S.E.2d 872 (1977).
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dated Georgia income tax return, X reported the distributive share re-
ceived from Z as a dividend. The Georgia Public Revenue Code12 states
that "[tihere shall be subtracted [from taxable income] dividends re-
ceived by a corporation from sources without the United States as [those
sources are] defined in the [United States] Internal Revenue Code of
1954. . . ." The word "dividend" is defined under Georgia law to include
"such portion of the assets of a corporation distributed at the time of
dissolution as would in effect be a distribution of earnings. ' 4 The Georgia
Revenue Commissioner argued that the gain realized on the distribution
was not a dividend, but instead must be treated as a sale or exchange of
stock subject to taxation in Georgia. The supreme court agreed with the
revenue commissioner, and held that the distribution was taxable in Geor-
gia.

M. SEcuRIrrIEs REGULATION

A. What Is a Security?

Probably the most important cases in the business associations area
during the current survey period raised the issue of what constitutes a
security. There were three cases on this point, all decided by the court of
appeals. The significance of the topic is substantial. According to one
authority:

One of the first questions which should occur to the attorney whose
client proposes to raise funds by the sale'of pieces of paper or other prop-
erty interests is whether those pieces of paper or interests are statutory
securities within the definition of the Securities Act of 1933 or governing
state blue sky laws. If the answer to that question is in the affirmative,
the registration (and other) requirements of the federal and state securi-
ties laws may or may not come into play, depending upon whether there
is a "sale" or "offer to sell" that security, whether the security is an
exempt security or, although not exempt, whether it is to be sold in an
exempt transaction. But the significant point is that the careful attorney
should address himself first and foremost to the problem of whether the
pieces of paper or interests in question are "securities.",

The present Georgia statutory law in the securities area is the Georgia
Securities Act of 1973,11 which is the successor to the Securities Act of
1957. 7 Not until the current survey period did appellate cases arising
under the 1973 Act (which became effective on April 1, 1974) begin to
appear. Even in this survey period, the first of the three court of appeals'

72. GA. CODE ANN., tit. 92 (1974).
73. GA. CODE ANN. §92-3102(b)(11) (1974).
74. GA. CODE ANN. §92-3002(o) (1974).
75. H. SOWARDS, BUSINESS ORGANIZATIONS, §2.01 (1977) (emphasis in original).
76. GA. CODE ANN., tit. 97 (1976).
77. 1957 Ga. Laws 134.
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decisions was controlled entirely by the Securities Act of 1957. That case,
Fierer v. Ashe, 8 considered the question of whether a limited partnership
interest is a security. The 1957 Act did not make specific reference to this
type of interest in its definition of security." The court noted, however,
that the limited partnership agreements before it "provided for capital
contribution by the partners, allocation of profit and loss to the partners
in proportion to their interest in the partnership and management of the
partnership by the general partners." 8 Citing Kleiner v. Silver,"' a case it
decided in 1976, the court of appeals concluded that in these circumstances
a limited partnership interest is a security. Although it did not do so, the
court also could have cited Fortier v. Ramsey,"2 a case that was reported
shortly before Kleiner. In Fortier, the court of appeals held that where "the
limited partners looked solely to . . . [a] general partner for the enhance-
ment of their investments and the ultimate success of the ventures," lim-
ited partnership interests are definitely securities. 3 The Fierer opinion also
contained a reference to Jaciewicki v. Gordarl Associates, Inc., 4 in which
the court of appeals, in 1974, summarized all the major judicial tests that
have developed over the years for determining whether something is a
security. 5 More will be heard of the Jaciewicki case later.

The second of the three securities decisions was Blau v. Redmond. 8 It
was the task of the court of appeals in Blau to evaluate the character of
certain agreements between an incorporated private school7 and the par-
ents of children enrolled there. Under the agreements, each family en-
trusted the school with $1,000 in addition to the normal tuition payment.
The key sections of each agreement were as follows:

1. The undersigned parent(s) of child (or children) attending Phoenix
Academy, Inc. agrees to lend to Phoenix Academy, Inc. the sum of One
Thousand Dollars ($1,000), per family, interest free, for so long as any
child of the undersigned shall attend said Academy.

2. The above sum is tendered to Phoenix Academy, Inc. contempora-
neously with the execution of this document by the parent, and Phoenix
Academy, Inc. promises to pay to the undersigned One Thousand Dollars
($1,000) within thirty (30) days after notice and demand for payment
provided that any and all children of the undersigned shall no longer

78. 142 Ga. App. 290, 235 S.E.2d 598 (1977).
79. 1957 Ga. Laws 134 at 136.
80. 142 Ga. App. at 291, 235 S.E.2d at 599.
81. 137 Ga. App. 560, 224 S.E.2d 1508 (1976).
82. 136 Ga. App. 203, 220 S.E.2d 753 (1975).
83. Id. at 206, 220 S.E.2d at 755.
84. 132 Ga. App. 888, 209 S.E.2d 693 (1974).
85. For a discussion of Jaciewicki, see Claxton, Annual Survey of Georgia Law: Business

Associatioms, 27 MEscFa L. REv. 11, 18-20 (1975).
86. 143 Ga. App. 897, 240 S.E.2d 273 (1977).
87. Nonprofit corporations were brought within the coverage of the Georgia Securities Act

of 1973 by GA. CODE ANN. §97-105(e), which was added in 1975. 1975 Ga. Laws 928 at 941.
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attend Phoenix Academy, Inc. or any successor to Phoenix Academy,
Inc.u

The Blau case was controlled by the 1973 Act, and the court of appeals
began its analyis by forthrightly stating that "[tihe Georgia Securities
Act is remedial in nature, intended for the protection of investors, and is
to be broadly and liberally construed to effectuate its aim. Conversely, its
exceptions must be narrowly viewed."'" It then plunged into the task of
determining whether the agreements were securities within the meaning
of the Georgia Securities Act of 1973,90 and thus subject to the registration
requirements of that act." It concluded that an agreement of the sort under
review constituted an "evidence of indebtedness" or a "certificate of in-
debtedness" within the meaning of the 1973 Act's definition of security."

In reaching this result, the court was compelled to review the possibility
that even if the agreements were securities they were promissory notes
"maturing [or at least possibly maturing] in . . . nine months from date
of issuance . . . ,"3 and thus exempt from registration. It equated this
exemption with a similar one found in the federal securities laws," and
pointed out that the prevailing interpretation of the federal exemption was
that it

was intended . . . to cover that type of commercial paper available for
discount at a Federal Reserve Bank, not generally sold to the public or
advertised for public sale. It applies only to such notes, usually high
quality commercial paper, as arise out of current transactions and are
hence covered by assets readily convertible into cash."

In reliance on this definitional analogy, the court refused to apply the
special promissory note exemption."

The last of the securities cases to be discussed herein, D.K. Properties,
Inc. v. Osborne,7 treated the sale of what were arguably "investment con-
tracts" in real estate. An investment contract is a security under the 1973
Act, as it also was under the 1957 Act. Some of the sales involved in D.K.
Properties occurred at a time when they were covered by the older law,
while others were affected by the new legislation. Since the court of appeals
applied the same reasoning in construing both sets of sales, it is worthwhile
to take a brief look at the 1973 Act's general explanation of investment

88. 143 Ga. App. at 897-98, 240 S.E.2d at 275.
89. Id. at 900-01, 240 S.E.2d at 276.
90. See GA-. Con--A --.. §97-,A(a)(i)(f)
91. See GA. CODE ANN. §97-105 (1976).
92. GA. CODE ANN. §97-102(a)(16) (1976).
93. See GA. CODE ANN. §97-108(i) (1976).
94. See 15 U.S.C.A. §77c.(a)(3) (1971). This is a part of the Federal Securities Act of 1933.
95. United States v. Rachal, 473 F.2d 1338, 1343 (5th Cir. 1973).
96. Interestingly enough, the trustees of the school did not actually argue that the agree-

ments were promissory notes. Nevertheless, the court went out of its way to emphasize that
even if they were, the exemption in §97-108(i) did not apply.

97. 143 Ga. App. 832, 240 S.E.2d 293 (1977).
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contracts. There is no comparable language in the 1957 Act, but the D.K.
Properties opinion obviously makes no conceptual distinction.

The term investment contract shall include but is not limited to an invest-
ment which holds out the possibility of return on risk capital even though
the investor's efforts are necessary to receive such return if (i) such return
is dependent upon essential managerial or sales efforts of the issuer or its
affiliates, and (ii) one of the inducements to invest is the promise of
promotional or sales efforts of the issuer or its affiliates in the investor's
behalf, and (iii) the investor shall thereby acquire the right to earn a
commission or other compensation from sales of rights to sell goods, ser-
vices or other investment contracts of the issuer or its affiliates."

D.K. Properties used the traditional Howey test, which was established
by the U.S. Supreme Court in SEC v. W.J. Howey Co." The Court in
Howey said that "an investment contract for purposes of the [1933 Fed-
eral] Securities Act means a contract . . . whereby a-person invests his
money in a common enterprise and is led to expect profits solely from the
efforts of the promoter or a third party . . . .'" Use of the Howey test
should surprise no one, since the court of appeals had cited it with approval
a few years earlier in Jaciewicki v. Gordarl Associates, Inc. ,0, Having stated
the appropriate legal test, the court finally held that upon the evidence
presented, it was impossible to determine as a matter of law whether the
particular scheme'02 under review did or did not involve the sale of securi-
ties, and therefore the granting of summary judgment for any of the parties
was inappropriate. 03 Nevertheless, it was apparent that the court felt that
a security could be found when the facts were clarified.

The Fierer, Blau, and D.K. Properties decisions suggest a continuation

98. GA. CODE ANN. §97-102(a)(16) (1976).
99. 328 U.S. 293 (1946).
100. Id. at 298-99.
101. 132 Ga. App. at 891, 209 S.E.2d at 695.
102. The court stated the following facts:

Under the terms of . . [the] . . . investment scheme, which was not publicly
advertised, fractional shares of certain plots of undeveloped real estate were sold
to interested investors. Each investor held title to his share(s) in his own name, as
a tenant in common with the sixteen other investors. Osborne invested in two plots
of the real estate. He made his first purchase on September 24, 1973, his second on
December 30, 1974. By the terms of the co-tenancy agreement subject to which each
investor held his share(s), all the land was to be retained for "investment purposes
only"; that is, the investors planned to maintain the land in its rural state and then
to sell it for profit after it had appreciated in value. The agreement of co-tenancy
also provided that Kenneth Seitz, "or such other person as may be selected by the
vote of holders of a majority of equity interest" in the property, was to be the
property manager. His duties were to collect payments from the investors and to
pay expenses and taxes incurred on the land. The agreement went on to grant Larry
E. Wilensky Co. "the exclusive right to act as sales broker" for a period of eight
years. 143 Ga. App. 832-33, 240 S.E.2d 293.

103. A complaining buyer had been awarded summary judgment at the trial level for an
improper sale of unregistered securities.
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of the judicial trend in Georgia toward firm enforcement of the state's
securities laws. This trend, coupled with the vastly improved Georgia stat-
utes on the subject, creates new hope for the unwary investor-and new
warning signals for the careless or unscrupulous entrepreneur.


