
The State Action Doctrine and State Antitrust
Laws-Thirty-five Years of Struggle

In 1943, the Supreme Court in Parker v. Brown' initiated' the now fa-
mous "state action" doctrine when it held that the federal antitrust laws
will not apply to limit the content of state laws, even though the challenged
state laws may have anticompetitive results. After deciding Parker, the
Supreme Court did not again make an in-depth analysis of state action
as it related to federal antitrust laws for over three decades.3 During this
interim, the circuit courts were left with the task of defining the scope of
the state action exemption, resulting in a total lack of uniformity.4 Finally,
in 1975, the Supreme Court once again took a serious look at the state
action doctrine. Since that time, the Court has addressed the subject on
several occasions in an apparent attempt to define more clearly the bound-
aries of the doctrine. The purpose of this comment is to provide a survey
of these recent cases and to offer an opinion on the possible future develop-
ments in the area.

I. CREATION OF THE STATE ACTION EXEMPTION

In Parker, the Supreme Court was called upon to consider the validity
of a California act which established a complex program for marketing the
state's raisin crop. While the purpose of the Act was to "conserve the
agricultural wealth of the state" and "prevent economic waste in the mar-

1. 317 U.S. 341 (1943).
2. Although the doctrine takes its name from Parker, the general ideas behind the doc-

trine had their beginning in Lowenstein v. Evans, 69 F. 908 (C.C.D.S.C. 1895), and Olsen v.
Smith, 195 U.S. 332 (1904). For an excellent discussion of the history of competition and trade
regulation as it relates to the Parker doctrine see Handler, The Current Attack on the Parker
v. Brown State Action Doctrine, 76 COLUM. L. Rav. 1 (1976).

3. While the Court did on occasion discuss the doctrine, it always either gave the doctrine
a cursory glance or cited it for another proposition. See, e.g., Schwegmann Bros. v. Calvert
Distillers Corp., 341 U.S. 384 (1951); Eastern R.R. Presidents Conference v. Noerr Motor
Freight, Inc., 365 U.S. 127 (1961); and Continental Co. v. Union Carbide, 370 U.S. 690 (1962).

4. Compare, e.g., Asheville Tobacco Bd. of Trade, Inc. v. FTC, 263 F.2d 502 (4th Cir.
1959), and Gaslight Co. v. Georgia Power Co., 440 F.2d 1135 (5th Cir. 1971), cert. denied,
404 U.S. 1062 (1972).

5. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
6. The California Agricultural Prorate Act, Act of June 5, 1933, ch. 754, Statutes of

California of 1933, as amended by chs. 471 and 743, Statutes of 1935; ch. 6, Extra Session,
1938; chs. 363, 548 and 894, Statutes of 1939; and chs. 603, 1150 and 1186, Statutes of 1941.
This was an attempt to stabilize the agricultural market and to protect the competitors by
limiting their number and allowable output. The Court in Parker gives an excellent descrip-
tion of the mechanics of the program at 317 U.S. 345-48.
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keting of agricultural crops,"7 the means used to reach these objectives
included restrictions on competition and maintenance of prices.' Brown, a
producer and packer of raisins in California, brought suit to enjoin enforce-
ment of the marketing plan on the ground that the California Agricultural
Act had been rendered invalid by the Sherman Act.' In addressing this
argument, the Court first assumed that if such a proration program were
established by private persons, it would be illegal. 0 The Court then found
that the Sherman Act was inapplicable to the situation at hand because
it was never Congress' intent to use the law to restrain state action:

We find nothing in the language of the Sherman Act or in its history which
suggests that its purpose was to restrain a state or its officers or agents
from activities directed by its legislature ...

[i]n view of the [Sherman Act's] words and history, it must be

taken to be a prohibition of individual and not state action."

As previously stated, the Supreme Court after Parker did not give in-
depth consideration to the "state action doctrine" for the next thirty-two
years. During this time, a defense to an antitrust action was available
whenever the activity under attack was regulated by the state in any
manner whatsoever.

2

II. NARROWING THE STATE ACTION EXEMPTION

In Goldfarb v. Virginia State Bar,'3 in 1975, the Supreme Court once
again made more than a cursory inquiry into the relationship between state
action and the federal antitrust laws. The case involved allegations by the
Goldfarbs that the setting and enforcement of minimum fee schedules by
the Virginia State Bar and the publication of those fee schedules by the
Fairfax County Bar Association constituted price fixing in violation of § 1
of the Sherman Act." Both the state and county bars defended on the
ground that the activity was state action within the meaning of Parker and
thus exempt from coverage by the Sherman Act.' In deciding the question,
the Court took the first step toward limiting Parker by requiring a closer

7. 317 U.S. at 346.
8. Id.
9. Act of July 2, 1890, ch. 647, 26 Stat. 209 (current version at 15 U.S.C.A. §§1-7 (1973 &

Supp. 1979)).
10. 317 U.S. at 350.
11. Id. at 350-52.
12. See Slater, Antitrust and Government Action: A Formula for Narrowing Parker v.

Brown, 69 Nw. U.L. REv. 71 (1974).
13, 421 U.S. 773 (1975).
14. 15 U.S.C.A. §1 (1973).
15. Id. at 788.
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connection between the challenged activity and the state than was pre-
viously thought necessary:

The threshold inquiry in determining if an anticompetitive activity is
state action of the type the Sherman Act was not meant to proscribe is
whether the activity is required by the State acting as sovereign . . . . It
is not enough that . . . anticompetitive conduct is "prompted" by state
action; rather, anticompetitive activities must be compelled by direction
of the State acting as a sovereign. '"

The Court held that because neither the state legislature nor the Virginia
Supreme Court required the state or county bars to supply the schedules,
the schedules were price fixing in violation of the Sherman Act.

Thus, after Goldfarb, the Parker defense appears to be available only
when the state compels action. This results in an incongruous distinction
between laws which compel action and those which prohibit action.' 7

In Cantor v. Detroit Edison Co.,'s in the year following the Goldfarb
decision, the U.S. Supreme Court held that a private electric utility's
practice of giving light bulbs to its customers was not free of antitrust
liability despite the fact that the Michigan Public Service Commission not
only had approved the practice but also required the utility to continue the
practice until a new tariff was filed.'"

Detroit Edison was the sole supplier of electricity in southeastern Michi-
gan. The company's rates and activities were regulated by the Michigan
Public Service Commission. In addition to electricity, Detroit Edison also
furnished its five million customers with about half of the light bulbs they
used at no "extra" charge.20 This practice was begun by a predecessor in
1886 and had been included in tariffs filed with the Michigan Public Serv-
ice Commission since 1916. Although the light bulb program had been
initiated by the utility, once it had been approved by the Commission the
practice had to continue until a new tariff was filed and approved.

Cantor was a retail druggist who sold light bulbs. He brought an action
against Detroit Edison on the ground that it was using its monopoly power
as a distributor of electricity to restrain competition in the light bulb
market. Cantor claimed that this violated §§1 and 2 of the Sherman Act'

16. Id. at 790-91 (emphasis added).
17. For a discussion on this point see Handler, The Current Attack on the Parker v. Brown

State Action Doctrine, 76 COLUM. L. REv. 1, 10-13 (1976), where the author concludes that
the proper wording should be whether the conduct is sanctioned by state law.

18. 428 U.S. 579 (1976).
19. Id. at 598.
20. Id. at 583. While the light bulbs were not separately billed, the company did include

the cost of the bulbs as part of its cost of providing service to its customers. This cost in 1972
was $2,835,000.

21. 15 U.S.C.A. §§1-2 (1973).
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and §3 of the Clayton Act.2 The district court23 held that the Commission's
approval of the light bulb practice was sufficient under Parker to exempt
it from the federal antitrust laws. The court of appeals affirmed,2 4 but the
Supreme Court reversed. Justice Stevens, in the plurality opinion, stated
that Parker did not apply because it was limited solely to suits against
state officials.23 This view of Parker enabled Stevens to address the ques-
tion of whether private action "taken under color of state law" was exempt
from the federal antitrust laws.26

The test that a majority of the Court 7 used in considering whether the
activities of private parties which are required by state law are exempt
from the Sherman Act has caused some confusion among legal writers.2
This confusion is understandable since even Justice Stevens admitted this
test was not as easy to apply as the one proposed by Justice Stewart in
his dissent.

2

The problem with the plurality opinion is the approach taken. Instead
of saying when a private party's conduct would be exempt from the Sher-
man Act, Justice Stevens posed two arguments that might support such a
holding.3 The first argument was a kind of fairness test. "We may assume,
arguendo, that it would be unacceptable ever to impose statutory liability
on a party who has done nothing more than obey a state command." '

3 The
second argument was that Congress did not intend for the Sherman Act
to intrude into areas that a state was already regulating. Stevens declared
that this second argument was unacceptable for three reasons:

First, merely because certain conduct may be subject both to state
regulation and to the federal antitrust laws does not necessarily mean that.
it must satisfy inconsistent standards; second, even assuming inconsis-
tency, we could not accept the view that the federal interest must inevita-
bly be subordinated to the State's; and finally even if we were to assume
that Congress did not intend the antitrust laws to apply to areas of the
economy regulated by a State, that assumption would not foreclose the

22. 15 U.S.C.A. §14 (1973).
23. Cantor v. Detroit Edison Co., 392 F. Supp. 1110 (E.D. Mich. 1974).
24. Cantor v. Detroit Edison Co., 513 F.2d 630 (6th Cir. 1975).
25. 428 U.S. at 591.
26. Id. at 589.
27. Chief Justice Burger concurred in this part of the opinion.
28. See J. Dorman, State Action Immunity: A Problem Under Cantor v. Detroit Edison,

27 CASE W. REs. L. REv. 503 (1977); M. Handler, Changing Trends In Antitrust Doctrines:
An Unprecedented Supreme Court Term-1977, 77 COLUM. L. REv. 979 (1977); C. Rogers, The
State Action Antitrust Immunity, 78 COLUM. L. REv. 147 (1978); Note, Parker v. Brown
Revisited: The State Action Doctrine After Goldfarb, Cantor, and Bates, 77 COLUM. L REv.
898 (1977).

29. 428 U.S. at 603.
30. Id. at 592.
31. Id.
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enforcement of the antitrust laws in an essentially unregulated area such
as the market for electric light bulbs. 2

In explaining the first of these reasons, Justice Stevens said that there is
no inconsistency in a firm's having to meet the regulatory criteria in the
area in which it is being regulated while also having to meet the antitrust
laws when the firm "engages in business activity in competitive areas of
the economy." In explaining his second and third reasons, he said that
at a minimum, an exemption for state regulation must satisfy the same
standards that federal laws are required to satisfy. These standards are:
(1) that the exemption be necessary to make the regulatory act work, and
(2) that the exemption be allowed only to the minimum extent necessary."

In applying these standards, the majority found that Detroit Edison had
not satisfied the first standard since it had done more than obey the state
command. In fact, it had been instrumental in formulating the light bulb
program.3 Detroit Edison also failed to satisfy the second standard. The
practice of "giving away" light bulbs occurred in a competitive area of the
economy. While an exemption might be necessary to make the regulatory
act work, there was certainly no reason to include the light bulb program.

Chief Justice Burger joined in Stevens' test but refused to go along with
the limitation of the Parker holding only to suits against state officials. 3

6

Instead, he felt that in the proper interpretation of Parker, the focus is on
the type of activity complained of rather than the identity of the parties
to the suit. However, that did not change his opinion as to the ultimate
outcome. Burger felt there should be no state action immunity in Cantor
because the State of Michigan was neutral as to whether light bulbs should
be given away.

In his concurring opinion, Justice Blackmun advocated pre-emption of
inconsistent state laws by the Sherman Act." In deciding when a state act

should be pre-empted, Blackmun suggested that a rule of reason be used
much like the one used in equal protection cases.38 In applying his rule of
reason to the case, he found that, based on the facts, ending competition
in the light bulb market was not an "adequate" state objective. 39

32. Id. at 595.
33. Id. at 596.
34. Id. at 596 n.34, 597.
35. Id. at 594. However, under the Noerr-Pennington doctrine, private attempts to influ-

ence official action are not subject to the antitrust laws. See Eastern R.R. Presidents Conf.
v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961); United Mine Workers v. Pennington, 381
U.S. 657 (1965).

36. Id. at 604, 605.
37. Id. at 605.
38. "I would apply ... a rule of reason, taking it as a general proposition that state-

sanctioned anticompetitive activity must fall like any other if its potential harms outweigh
its benefits." Id. at 610-11 (Blackmun, J., concurring).

39. Id. at 613.

1979] 1043



MERCER LAW REVIEW

After Cantor, there was uncertainty as to exactly where the state action
doctrine of Parker stood. It appeared that actions of the state itself were
exempt, and that actions taken by state officials within their authority
were exempt. The difficult test formulated by Justice Stevens left some-
what up in the air the status of actions of private parties having some
connection with the state. Perhaps because they realized that this uncer-
tainty existed,40 the Court has heard, in the two and half years since
Cantor, four cases on the state action exemption.

III. THE STATE ACTION EXEMPTION IS STILL UNCLEAR

In Bates v. State Bar of Arizona, " the Supreme Court dealt with a case
concerning two Arizona lawyers, Bates and O'Steen, who violated a disci-
plinary rule of the Arizona Supreme Court which concerned legal advertis-
ingA2 The president of the state bar brought an action against Bates and
O'Steen for violation of the rule. A special committee authorized by the
Supreme Court of Arizona found that they had violated the rule and rec-
ommended disciplinary action. After the board of governors of the state bar
reviewed the decision and recommended a one week suspension for each
attorney, the attorneys appealed to the Arizona Supreme Court. The Ari-
zona Supreme Court held that the rule violated neither § § 1 and 2 of the
Sherman Act nor the First Amendment.43 In upholding the rule in the face
of the antitrust challenge the Arizona Supreme Court relied on Parker.

The U.S. Supreme Court affirmed in part and reversed in part.4 Al-
though they decided 5-4 to strike down the rule based on first amendment
grounds, all nine of the justices agreed that Parker was applicable. In doing
so they had first to distinguish Cantor and Goldfarb.

Justice Blackmun, in the majority opinion, easily disposed of Goldfarb
based on the fact that the Virginia Supreme Court in Gold[arb did not
require the anticompetitive activities of the county and state bar associa-
tions. However, in Bates the prohibition on legal advertising was clearly
the command of the Arizona Supreme Court.4 5

Bates and O'Steen argued that Cantor should apply to their case. First,
they argued that the bar association was analagous to Detroit Edison since
it was instrumental in having the state adopt the rule as part of a code of
professional responsibility. 4 Second, they argued that the state's ban on

40. Handler, Changing trends in Antitrust Doctrines: An Unprecedented Supreme Court
Term-1977, 77 COLUM. L. REv. 979, 1013 (1977).
41. 433 U.S. 350 (1977).
42. 17A ARIz. REV. STAT. ANN. Sup. Ct. Rules, Code of Professional Responsibility, rule

29(a), DR 2-101 (Supp. 1976).
43. In re Bates, 113 Ariz. 394, 555 P.2d 640 (1976).
44. 433 U.S. at 384.
45. Id. at 359.
46. Id. at 360. "[Tlhe disciplinary rule at issue . . . is derived from the Code of Profes-

sional Responsibility of the American Bar Association .. "
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advertising was not drafted so as to intrude upon the federal interest to
the minimum extent necessary, as required by Cantor.7 Despite these
arguments, the Court found three reasons that Cantor did not apply.'
First, the Court said that Cantor dealt with a suit against private parties,
whereas in Bates the suit was against the State.4 Although the suit was
brought against the state bar, the Arizona Supreme Court was the real
party in interest, according to the Court. Second, the state had a strong
interest in regulating the activities of the bar, in contrast to the fact that
in Cantor the state had no independent regulatory interest in light bulbs.r"
Finally, the Court found that in Bates the state was more involved with
the regulation than in Cantor. In Cantor the state had merely acquiesced
in the light bulb program, but in Bates "[tihe disciplinary rules
reflect[ed] a clear articulation of the State's policy with regard to profes-
sional behavior."'" Also, "the rules [were] subject to pointed re-
examination by the policymaker-the Arizona Supreme Court-in en-
forcement proceedings.''5

After the Bates decision, it appeared that the identity of the parties
would be an important consideration. As a result, the Court seemed wary
of automatically applying the Cantor analysis merely because there was
some private involvement. Instead, the Court could apply Parker by find-
ing that the state was the real party in interest if it had a significant
involvement in the enforcement of the regulation. The Bates decision also
seemed to indicate that the "minimum extent necessary" part of the
Cantor test applied only to actions involving private parties . 3

In Lafayette v. Louisiana Power & Light Co., 54 the Court held that there
was no indication of a congressional purpose specifically to exempt cities
from the antitrust laws. 5 It also held that cities were not exempt from the
antitrust laws merely because they are state agencies or subdivisions of a
state; instead, it must be shown that their activities are directed by the
state."

The Cities of Lafayette and Plaquemaine, Louisiana, are organized

47. Id. at 361.
48. Id.
49. This seems to be the identity of the partieg test that Justice Burger could not agree

with in his concurrence in Cantor. See also, C. Rogers, The State Action Antitrust Immunity,
78 COLUM. L. REv. 147, 175 (1978).

50. 433 U.S. at 361.
51. Id. at 362.
52. Id.
53. In its opinion, the Court did not even deal with the contention that the regulation

should intrude to the minimum extent necessary, thus implying that in a case like this it
doesn't apply.

54. 435 U.S. 389 (1978).
55. Id. at 408.
56. Id. at 413.
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under the laws of the State of Louisiana which give them power to own and
operate electric utilities within their city limits, 7 as well as beyond. The
cities brought an action against Louisiana Power & Light Company, a
private utility, for violations of the antitrust laws, which violations alleg-
edly injured the cities' operation of their electric utility systems. In re-
sponse, Louisiana Power counterclaimed, charging that the cities them-
selves violated the federal antitrust laws, thereby injuring it in its business
and property. The cities' motion to dismiss the counterclaim on the ground
that the federal antitrust laws did not apply to them because of Parker was
granted by the district court. The Court of Appeals for the Fifth Circuit
reversed and remanded," holding that when dealing with a subdivision of
the state, Parker and Goldfarb required the district court to determine
whether the state legislature had contemplated the anticompetitive activ-
ity.

The Supreme Court affirmed the court of appeals in a three-part plural-
ity opinion authored by Justice Brennan and joined by Justices Marshall,
Powell and Stevens. Chief Justice Burger concurred in part I of the opinion
and in the decision.

In his opinion, Justice Brennan said that the cities had two arguments
in support of their contention that they should not be subjected to the
antitrust laws. Their first argument was that since cities are agents of the
state, Parker exempts their actions from the antitrust laws. In addition,
Justice Brennan found an implied argument, "apart from the question of
their exemption as agents of the state," that "Congress never intended to
subject local governments to the antitrust laws."5

Justice Brennan addressed this implied argument first, and suggested,
as one justification therefor, that municipalities are not persons for the
purposes of the Sherman Act.6 0 After reviewing the decisions defining
"person" for Sherman Act purposes, Justice Brennan concluded that the
contention that the municipaltiy was not a "person" was unfounded.

Before addressing other possible bases for the implied argument, Justice
Brennan noted that there is a presumtion against implied exclusion from
the antitrust laws, and that both the implied and the "agency" arguments
must be considered in the light of this presumption. Justice Brennan noted
further that only two policies were strong enough to overcome the pre-
sumption: the right of citizens to petition the government;' and the recog-

57. 435 U.S. at 391.
58. Lafayette v. Louisiana Power & Light Co., 532 F.2d 431 (5th Cir. 1976).
59. 435 U.S. at 394.
60. Id. at 397. The antitrust laws apply only to persons, either for the purposes of creating

a cause of action of for imposing liability. See 15 U.S.C.A. §§1-31 (1973).
61. 435 U.S. at 399. This policy was recognized in Eastern R.R. Presidents Conf. v. Noerr

Motor Freight, Inc., 365 U.S. 127 (1961) and United Mine Workers of America v. Pennington,
381 U.S. 657 (1975).
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nition that ours is a "dual system of government in which under the Con-
stitution, the states are sovereign, save only as Congress may constitution-
ally subtract from their authority, [and] an unexpressed purpose to nul-
lify a state's control over its officers and agents is not lightly to be attrib-
uted to Congress. '6 2 Therefore, the cities' arguments would prevail only if
they were strong enough to rebut the presumption.

According to Justice Brennan, the cities had three other bases to support
their implied argument that Congress did not intend the anti-trust laws
to apply to municipalities: (1) "it would be anomalous to subject munici-
palities to the criminal and civil liabilities imposed upon violators of the
antitrust laws . .. ";63 (2) "the antitrust laws are intended to protect the
public only from abuses of private power and not from the actions of
municipalities that exist to serve the public weal";"4 and (3) the citizens,
through the political process, could fight for their welfare and, therefore,
federal antitrust legislation was not needed. 5 The Court summarily dis-
posed of all three: cities are subject to criminal and civil penalties for other
acts; the anticompetitive acts of a municipality can be just as harmful as
those of private enterprise; the political process argument was too broad.
As to this last point, the Court said:

In enacting the Sherman Act. . . Congress mandated competition as the
polestar by which all must be guided in ordering their business affairs. It
did not leave this fundamental national policy to the vagaries of the politi-
cal process, but established a broad policy, to be administered by neutral
courts, which would guarantee every enterprise the right to exercise
"whatever economic muscle it can muster," [citations omitted] without
regard to the amount of influence it might have with local or state legisla-
tures.66

The cities failed to overcome the presumption against implied exclusion
from the antitrust laws.

Justice Brennan next addressed the cities' main argument "that Parker
held that all governmental entities, whether state agencies or subdivisions
of a state, are, simply by reason of their status as such, exempt from the
antitrust laws."67 Justice Brennan discussed Parker in light of Goldfarb
and Bates and found that the exemption applied only to actions directed
by the state, because the exemption was based on our dual system of
government, where states are sovereign except when Congress can consti-
tutionally subtract from that authority. Since cities themselves are not

62. 317 U.S. at 351.
63. 435 U.S. at 400.
64. Id. at 403.
65. Id. at 406.
66. Id. at 406-07.
67. Id. at 408.
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sovereign, they can obtain this exemption only through the acts of the state
itself. Therefore, "the Parker doctrine exempts only anticompetitive con-
duct engaged in as an act of government by the State as sovereign, or by
its subdivisions pursuant to state policy to displace competition with regu-
lation or monopoly public service." 8

Finally, the Court had to consider whether there should be further in-
quiry into whether the cities' acts were directed by the state. The cities
and the dissent argued there should be no further inquiry since
"municipalities may exercise the sovereign power of the state, . . . [and]
any actions which municipalities take necessarily reflect state policy and
must therefore fall within the Parker doctrine."6 Justice Brennan found
that this was not so because cities have "substantially less than statewide
jurisdiction" and therefore each city, because of its own interest, might
adopt anticompetitive actions that are inconsistent with the state's policy.
Therefore, there must be some showing of the state's intent in order to get
the exemption. This does not mean, said Justice Brennan, that the city has
to point to a specific legislative mandate, but only that there must be a
showing that the legislature contemplated the action complained of when
giving the city the authority to operate in a certain area.76

In his concurring opinion, Chief Justice Burger once again urged that the
focus in state action cases be on the "challenged activity" rather than on
the identity of the parties to the suit.7 He argued that this was the most
logical approach since Congress, when it passed the Sherman Act, proba-
bly never contemplated that the scope of the Commerce Clause would be
expanded, thereby placing within the Sherman Act parties whom Congress
had not contemplated at the time the Act was passed. In focusing on the
activity rather than the party, Chief Justice Burger urged that the question
in Lafayette was "whether the Sherman Act reaches the proprietary enter-
prises of municipalities." He found that the cases show the Sherman Act
was intended to reach such activities of a municipality. Therefore, he felt
that cities should be treated the same as Louisiana Power. However, be-
cause Cantor recognized that "state regulated activities pose special ana-
lytical problems under Parker,"3 the district court should have applied a
two-step analysis, determining first whether the activity is required by the
state acting as sovereign, and second, "whether the exemption from federal
law was necessary in order to make the regulatory Act work, and even then
only to the minimum extent necessary.'''

68. Id. at 413.
69. Id.
70. Id. at 415.
71. Id. at 420.
72. Id. at 422.
73. Id.
74. Id. at 425-26.
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Justice Marshall wrote a separate concurring opinion which did little
more than reassert the plurality opinion. The most significant thing about
his opinion was his agreement with Chief Justice Burger, that implied
state action exemptions "should be no broader than is necessary to serve
the State's legitimate purpose."75

The plurality opinion in Lafayette confirmed what Cantor had indi-
cated-the Court is struggling with how far the state action exemption
should reach. From the opinion in Bates, it seemed that the Court might
have been concerned with the ramifications of its Cantor opinion. It also
appeared that the Court was returning-to the pre-Cantor analysis of
Goldfarb, if not to Parker. However, the Lafayette opinion indicates that
the courts will still look into the extent of state involvement. Also, it looks
as if the "minimum extent necessary" test may be gaining favor.7" This
would indicate a leaning towards a partial pre-emption.

In Exxon Corp. v. Governor of Maryland," the Court was faced with a
statute8 enacted by the Maryland legislature in response to the 1973 shor-
tage of petroleum. The statute prohibited producers or refiners of petro-
leum products from operating a retail service station within the state, and
also required them to extend "all voluntary allowances" uniformly to all
retail service station dealers whom they supplied. 9

The Exxon Corporation, owner of thirty-six retail stations, in a declara-
tory judgment action asked the Circuit Court of Anne Arundel County,
Maryland, to declare the statute invalid. In the following months other oil
companies also sued. 0 Before trial, Exxon, Shell and Gulf sought a partial
summary judgment as to the part of the statute dealing with voluntary
allowances8 ' because it was in conflict with §2(b) of the Robinson-Patman
Act." The circuit court granted the motion and, after a trial, held the
entire statute invalid based on substantive due process grounds. 3 The
Maryland Court of Appeals reversed8" and the U.S. Supreme Court af-
firmed the reversal.

75. Id. at 417.
76. If, based on his opinion in Cantor, Stevens is counted as favoring the "minimum

extent necessary" test, this would mean that three of the Justices are in favor of it. However,
since Stevens did not write a separate opinion, it is hard to tell after Lafayette where he
stands on this.

77. 437 U.S. 117 (1978).
78. MD. ANN. CODE art. 56, §157E (Supp. 1976).
79. Id. at 120.
80. Continental Oil Co. (and its subsidiary Kayo Oil Co.), Commonwealth Oil Refining

Co. (and its subsidiary Petroleum Marketing Corp.), Ashland Oil Co., and Gulf Oil Corp. id.
at 122, n.6, n.7.

81. By requiring uniform voluntary allowances, the statute causes some dealers in other
markets to have to sell their gas at a lower price (thus injuring a competing retailer). Id. at
122.

82. 15 U.S.C.A. §13(b) (1973).
83. 437 U.S. at 123.
84. Governor of Maryland v. Exxon Corp., 279 Md. 410, 370 A.2d 1102 (1977).
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In its appeal to the Supreme Court, Exxon challenged the statute on Due
Process and Commerce Clause grounds, and on the ground that it was in
conflict with the Robinson-Patman Act.

Exxon presented two arguments to support its contention that the state
statute was in conflict with the Robinson-Patman Act. Exxon first argued
that compliance with the state statute might cause the company to violate
the federal act because the "voluntary allowances" provision requires the
voluntary allowances to be extended to all dealers in the state when it was
only intended to be used in one particular market. Justice Stevens, writing
the majority opinion, found that since this was a hypothetical argument,
it was unpersuasive, and the Court was "enjoin[ed from] seeking out
conflicts between state and federal regulation where none clearly exists." '

Justice Stevens added that even were it to consider the argument, the
Court would not be persuaded. There was no conflict between the state and
federal acts, because the state statute was more pro-competitive-it re-
quired uniformity in some situations where the Robinson-Patman Act
would permit discrimination .8

Exxon argued, further, that even though the state statute was more pro-
competitive, the Robinson-Patman Act established a federal right to dis-
criminate in pricing that was based on the federal policy of favoring com-
petition. The Court disagreed and found that neither the Robinson-
Patman Act nor the Sherman Act created such a right. In regard to the
Robinson-Patman Act, Justice Stevens said, "It created no new federal
right; quite the contrary, it defined a specific, limited defense, and even
narrowed the good-faith defense that previously existed."8 As to whether
a federal right was created by the Sherman Act, he noted Exxon's argu-
ment that Congress had struck a competitive balance between the
Robinson-Patman Act and the Sherman Act; because the Maryland stat-
ute might upset this balance, it should be considered anticompetitive. In
response to this argument Justice Stevens said, "If an adverse effect on
competition were, in and of itself, enough to render a state statute invalid,
the State's power to engage in economic regulation would be effectively
destroyed.""8

Justice Stevens did not address the cases that are associated with the
state action defense. Instead, he repeatedly declared that the Maryland
statute was not in conflict with the federal laws. Because there was no
conflict, there was no need to discuss the state action exemption.

New Motor Vehicle Board v. Orrin W Fox Co. 9 is the most recent U.S.
Supreme Court case dealing with the state action exemption. Like many

85. 437 U.S. at 130.
86. Id. at 131.
87. Id. at 132.
88. Id. at 133.
89. - U.S. -' 99 S. Ct. 403, 58 L. Ed. 2d 361 (1978).
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states, California has an Automobile Franchise Act" which is patterned
after the Automobile Dealers Day in Court Act." The California Act
"protects the equities of existing dealers by prohibiting automobile manu-
facturers, from adding dealerships to the market areas of its existing fran-
chises where the effect of such intrabrand competition would be injurious
to the existing franchisees and to the public interest." 2

Fox signed a franchise agreement with General Motors to open a new
Buick dealership in Pasadena. Pursuant to the California Automobile
Franchise Act, existing Buick dealers within a radius of ten miles from the
site of the proposed dealership protested the establishment of Fox's dealer-
ship. As part of its duties under the Act, the New Motor Vehicle Board
notified General Motors and Fox of the protests. It said that they were not
to establish the dealership until after a hearing by the Board to determine
whether the new dealership would be injurious to the existing franchises. 3

Before a hearing could be held, Fox and General Motors sued. A three-
judge district court held that the absence of a hearing on the merits of the
dealer protest before sending the manufacturer and dealer a notice direct-
ing them not to establish the dealership violated the due process require-
ment of the Fourteenth Amendment." The U.S. Supreme Court reversed."

Fox, in its argument that the California Act conflicted with the Sherman
Act, relied on Schwegmann Bros. v. Calvert Distillers." The procedure
authorized by the California Act, allowing dealers to protest and thus delay
the establishment of automobile dealerships, "gives effect to privately ini-
tiated restraints on trade."' 7 Justice Brennan, writing the opinion of the
Court, said that Schwegmann did not apply because California, unlike
Louisiana in Schwegmann, had not attempted to authorize or immunize
private conduct. "Protesting dealers who invoke in good faith their statu-

90. CAL. VEH. CODE §§3062-3063 (West Supp. 1978).
91. 15 U.S.C.A. §§1221-1225 (1974).
92. 99 S. Ct. at 408, 58 L. Ed. 2d at 271.
93. The Act requires the Board to convene a hearing within sixty days to determine

"whether there is good cause for refusing to permit the establishment of the dealership." Id.
at 409, 58 L. Ed. 2d at 372.

94. Orrin v. Fox Co. v. New Motor Vehicle Board, 440 F. Supp. 436 (C.D. Cal. 1977). The
District Court did not pass on the Sherman Act claim. 99 S. Ct. at 412 n.13, 58 L. Ed. 2d at
375 n.13.

95. Justice Brennan wrote the opinion. Although Justices Marshall and Blackmun (joined
by Justice Powell) filed separate concurring opinions, they all found that the state action
exemption applied in this case. Justice Stevens dissented.

96. 341 U.S. 384 (1951). Louisiana passed a statute which bound sellers of certain com-
modities to sell at not less than the price that had been agreed upon by distributors and other
sellers. The Court found this statute to be in contravention of federal law, which allowed price
fixing only by agreement between the parties. (From the opinion it appears that Fox did not
assert that Cantor was applicable. One possible reason for this may have been the existing
uncertainty about the Cantor decision).

97. 99 S. Ct. at 412, 58 L. Ed. 2d at 375.
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tory right to governmental action in the form of a Board determination
that there is good cause for not permitting a proposed dealership do not
violate the Sherman Act." 8 Instead, Justice Brennan found that the regu-
lation was exempt under the state action doctrine of Parker, Bates and
Lafayette. "[T]he Act's regulatory scheme is a system of regulation
clearly articulated and affirmatively expressed, designed to displace unfet-
tered business freedom in the matter of the establishment and relocation
of automobile dealerships."99 As for the fact that the Act permits auto
dealers to restrain competition by invoking state power, the Supreme
Court quoted from Exxon: If the "adverse effect on competition were, in
and of itself, enough to render a state statute invalid, the States' power to
engage in economic regulation would be effectively destroyed.""'

Justice Stevens authored a strong dissent, stating that the statute allows
private dealers a right that is "tantamount to an injunction" prohibiting
the establishment of a dealership pending a "meaningless" hearing. °'0 This
"injunction" causes a long delay that, in some cases, prevents a dealer
from ever competing with the protesting dealer, even though the Board
may later decide that the new dealership may be established. 02 However,
Justice Stevens never mentioned the state action exemption. It seems that
allowing an exemption only if necessary to make the regulatory act work,
and then only to the minimum extent necessary, as had been suggested by
Justice Stevens in Cantor, would apply as well in this case. Although there
is a federal act that provides a cause of action for automobile dealers0 3

against manufacturers, it certainly does not go so far as to allow the private
anticompetitive action that this act allows. Justice Brennan indicated that
dealers who press sham protests may be subject to antitrust laws.1°  How-
ever, in light of the fact that less than one percent of the protests are
upheld,3 5 it would be far easier to reach the anticompetitive activities of
protesting dealers by changing the statute.

IV. ANALYZING A STATE ACTION CASE

With all of the decisions that have been handed down by the Supreme
Court in the last four years on the state action doctrine, one would think

98. Id., 58 L. Ed. 2d at 376.
99. Id.
100. Id. at 413, 58 L. Ed. 2d at 376-77.
101. Id. at 418, 58 L. Ed. 2d at 383.
102. Fox had to wait more than 15 months before establishing his dealership. Another

dealer, Muller, was unable to relocate his dealership because the long delay caused the
cancellation of his lease of a new building for his dealership. Id. at 418, n.26, 58 L. Ed. 2d at
384, n.26.

103. 15 U.S.C.A. §§1221-1225 (1974).
104. 99 S. Ct. at 412, 58 L. Ed. 2d at 376, n.15.
105. Id. at 417, 58 L. Ed. 2d at 382.
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that there would now be a logical framework that could be used in consid-
ering a state action question. Instead the recent decisions have made the
state action inquiry more confusing than ever. One reason for this confu-
sion seems to be the Supreme Court's failure either to recognize or to
articulate the two different questions that must be considered in a state
action case. Those two questions are: whether the state intended the regu-
lation to have an anticompetitive effect, and if so, whether the state act is
pre-empted by the Sherman Act? While at times in its decisions the
Supreme Court has addressed these issues, it usually so intertwines its
disqussion of them that one is left with confusion as to where one ends and
the other begins. The purpose of this section is to give some indication of
the analysis the Supreme Court has been using, and also to offer sugges-
tions on how it may be further refined.

A. Was the Activity "Compelled" by the State?

In considering a state action question the Court should always first look
to see whether the state intended its regulation to authorize the activity
which is complained of as anticompetitive. If the Court finds that this was
not the state's intent, then it does not have to reach the constitutional
question of pre-emption. This would be in line with the judicial policy of
not deciding a case on a constitutional ground if some other ground is
available.

When considering the question whether a state intended its statute to
have the effect it did, the Court has used several different words and
phrases to indicate what it means by "intent." In Parker the Court said
that a state can neither authorize individuals to violate the Sherman Act
nor declare their actions lawful. 06 Taking these words, the Court in
Goldfarb said the inquiry is "whether the activity is required by the State
acting as sovereign."'0 7 Later, in Goldfarb the Court said that the
"anticompetitive activities must be compelled by direction of the State
acting as sovereign."'' 8 In Cantor the Court once again looked to see
whether the activity complained of was required.'"' In Bates, the Court,
quoting Goldfarb, looked to see whether the activity was required. "0 The
Bates court found that the "challenged restraint is the affirmative com-
mand of the Arizona Supreme Court . . . and thus the restraint is
'compelled by direction of the state acting as a sovereign.""" In Lafayette
the Court used the words authorize and direct to indicate the amount of

106. 317 U.S. at 351.
107. 421 U.S. at 790 (emphasis added).
108. Id. at 791 (emphasis added).
109. 428 U.S. at 592.
110. 433 U.S. at 359.
111. Id. at 359-60 (emphasis added).
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state involvement that would immunize the complained of activity., 2 The
Court also said the activity must be "pursuant to state policy to displace
competition with regulation or monopoly public service.""' Finally,", in
Fox the Court found that there was the proper expression of intent as to
the complained of activity because "the Act's regulatory scheme is a sys-
tem of regulation, clearly articulated and affirmatively expressed. . .. "",,5

Although the Court has used several different words and phrases, the
implication is clear that the particular statute which is supposed to immu-
nize the complained of activity must be more than just a statute which
arguably applies to the activity (e.g., the statute in Cantor which author-
ized the Public Service Commission to approve tariffs). This does not
mean that the party being challenged must point to a piece of legislation
that specifically authorizes the activity. Instead the challenged party
should show "that the legislature contemplated the kind of activity com-
plained of."'

This type of analysis squares with what the Court has held. First, there
can certainly be no state action when a state or its agents are in no way
involved. Second, when there is some state involvement, if it is clear that
the state intended an anticompetitive effect, then the Court will find a
state action exemption. ' If it is not clear that the state intended the
anticompetitive effect, then there will be no state action exemption.'8
Finally, it seems that there will be no inquiry into law that by its own
pronouncement causes an anticompetitive effect."'' When there is such a
direct act by the State's legislature the "legislative command" is not even
inquired into.

B. Is the State Statute Pre-empted?

If the Court finds that there was a clear legislative intent to create an
anticompetitive effect, the next inquiry is whether the state's statute
should be pre-empted.

The pre-emption doctrine derives from the Supremacy Clause of the

112. 435 U.S. at 414.
113. Id. at 413.
114. The Court did not address the extent of the state's articulation of intent in Exxon.

Obviously, since there was no intervening agency, the question of legislative intent was not
in issue.

115. 99 S. Ct. at 412, 58 L. Ed. 2d at 376.
116. City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 415 (1978).
117. Parker v. Brown, 317 U.S. 341 (1943); Bates v. State Bar of Georgia, 433 U.S. 350

(1977); New Motor Vehicle Bd. v. Orrin W. Fox Co., 99 S. Ct. 403, 58 L. Ed. 2d 361 (1978).
118. Goldfarb v. Virginia State Bar, 433 U.S. 350 (1975); Cantor v. Detroit Edison Co.,

428 U.S. 579 (1976); City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389 (1978).
The Supreme Court remanded the case to determine whether the state had articulated the
intent.

119. Exxon Corp. v. Governor of Maryland, 437 U.S. 117 (1978).
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United States Constitution.'2 The question of pre-emption does not arise
unless the Court first finds that there is both federal and state legislation
in the particular area urider consideration. Once the court finds that there
are dual laws, it must then decde whether Congress intended its legislation
to occupy the entire field or, if not, then whether the state legislation is in
direct conflict with the federal legislation. If the court decides that Con-
gress intended to occupy the entire field, the Supremacy Clause directs
that the state law will as a matter of course be void. If Congress did not so
intend, and there is a direct conflict between the state and the federal laws,
then the state law, to the extent of the conflict, is void.

When deciding whether pre-emption applies in cases in which the de-
fense of state action is raised to immunize the alleged anticompetitive
activity, the fact that there are both state and federal laws in the area is
apparent. If there were no state law, then there would be no state action.
Therefore the Court's inquiry automatically should go to the next question:
whether Congress intended the federal antitrust laws to occupy the field.
The Court in Parker answered this question in the negative.' 2 ' It found that
the legislative history of the Sherman Act showed no intent by the Con-
gress to exclude state legislation.

Therefore, in order for the state statute to be pre-empted by the federal
antitrust laws, the Court must find that the particular statute in question
is in direct conflict with the federal laws. When deciding this question, the
Court must look both to the policies of the federal antitrust laws and to
the policies of the state law.'1 Congress, by enacting the Sherman Act,
"sought to establish a regime of competition as the fundamental principle
governing commerce in this country." 1n Competition promotes fair prices
and good products and provides for efficient use of resources. However,
there are some situations in which free competition fails to promote these
policies, or in which the small competitor cannot effectively compete with
the larger businesses. If in these situations a state enacts a law that pro-
tects small competitors, or a law that has some anticompetitive effects, the
law should stand if one of the policies that competition is supposed to
further is in fact furthered by the state law. One example of such a law
would be a law regulating the practice of brain surgery. The particular
regulation could be anticompetitive in that it creates entry barriers into

120. U.S. CONST. art. VI, cl.2.
121. 317 U.S. at 351. This conclusion is re-enforced by the Court's statement in Exxon

that "[tihis Court is generally reluctant to infer pre-emption." 437 U.S. at 132.
122. Some people, including Justice Stewart, might feel that a judicial inquiry into the

various state and federal policies is a return to substantive due process. However, since
someone must weigh the various policies, the judges of the federal courts are the best choice.
States, when enacting their own laws, have their own interests at heart. A federal judge would
not be so closely associated with either federal or state law, therefore, he should be able to
make a more impartial and sound judgment.

123. City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 398 (1978).
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the field of brain surgery. However, free competition would not be appro-
priate here. One of the premises of competition is that the consumer has
sufficient information to make a decision as to which product is the best
buy for his money. In a field like brain surgery, assuming there is sufficient
information available to consumers, most consuimers would not have the
necessary expertise to evaluate that information. Because of this, the con-
sumer could not make a decision as to whether a particular brain surgeon
is good or bad. In this situation, the state's regulation would assure a
sufficient level of competency and thus protect the public.

Since competition is assumed to be the best system, the state regulation
should stand only to the extent that it promotes one of the policies behind
competition. This is the principle behind the Court's use of the "minimum
extent necessary" test. Since the state's law furthers a good policy it will
stand, but only to the minimum extent necessary. Some scholars argue
that this test should apply only to federal legislation and not to state
legislation. 2' However, as Justice Stevens said in Cantor, "Congress could
hardly have intended state regulatory agencies to have broader power than
federal agencies to exempt private conduct from the antitrust laws."'2 5

In applying the pre-emption analysis to the past cases, it seems that the
Court may have erred in a few instances. Of course, as mentioned before,
where the state does not adequately indicate its intent to immunize the
anticompetitive conduct, then the question of pre-emption is not even
raised. 2 1 The cases where the pre-emption question applied were Bates,
Exxon and Fox.

In Bates, the application of the "minimum extent necessary" part of the
pre-emption question to the Arizona rule against attorney advertising
should render the rule void. While in the practice of law (as in the practice
of brain surgery), free competition would not promote the policies of com-
petition, legal advertising would. To prohibit attorneys from advertising
frustrates the policy that people have information on which to base their
buying decisions. The Supreme Court found that the particular rule regu-
lated attorneys to the minimum extent necessary-yet they invalidated it
on first amendment grounds. How could the Arizona regulation satisfy the
federal antitrust laws mimimum extent test and yet be too broad for the
First Amendment?

In Exxon, the Court applied a pre-emption analysis to the state law and
found that since the Maryland statute was more pro-competitive than the
federal statute, then the state statute was valid. As to whether the state
statute intruded to the minimum extent necessary, that part of the pre-

124. See [1978] 892 ANTrrRusT & TRADE REG. REP. (BNA) F-1, F-4.
125. 428 U.S. at 596.
126. See Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975); Cantor v. Detroit Edison

Co., 428 U.S. 579 (1976); City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389
(1978).
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emption analysis was not necessary since the Court found that the Mary-
land Act furthered competition. Only when a state substitutes anticompe-
titive activity for competitive activity does the minimum extent necessary
test come in.

In Fox, the California Act sought to protect already existing competitors
by raising entry barriers that other potential competitors would have to
overcome. Its avowed purpose was to protect competition by prohibiting
large automobile companies from diluting their selling area. While the
protection of small competitors is a laudable goal, the Act nevertheless had
an anticompetitive effect. However, the Court found that this anticompeti-
tive act was not pre-empted; the policies it furthered where sufficient to
avoid pre-emption. This conclusion was made simpler by the fact that
Congress itself had passed a statute that was intended to protect automo-
bile dealers. However, had the Court applied the "minimum extent neces-
sary" test, then part of the Act would have been pre-empted. While protec-
tion of small dealers may be worthwhile, the policy would be better served
by putting the power to challenge a new dealership in a state agency rather
than in the hands of private citizens.

As stated before, the failure of the Supreme Court to articulate clearly
the proper inquiry concerning state action exemptions from antitrust cases
has left everyone in a quandry as to when a state has an exemption for
anticompetitive conduct. It is hoped that this comment's analysis of the
past cases and the suggestions as to the proper inquiry will in the future
bring about order where now there is chaos.

PERRY ALLAN PHILLIPS
PHILIP TITUS RAYMOND, III
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