
COMMENTS

Constitutionally Implied Causes of Action: A
Policy of Protection, Expansion, or Restriction?

In the monumental decision of Bivens v. Six Unknown Named Agents
of the Federal Bureau of Narcotics,I the Supreme Court created a new
cause of action, an implied action for damages arising from violations of
the Fourth Amendment of the Constitution.' Since that time, the Supreme
Court has not addressed the issue of whether the doctrine first enunciated
in Bivens should be applicable to other amendments. The development in
this area has occurred in the lower federal courts, the majority of which
have favored expansion of the Bivens doctrine, although some of these
courts have chosen to limit Bivens to its facts. This article will present a
brief overview of the implied cause of action created by Bivens as inter-
preted by the federal courts.

I. CREATION OF THE REMEDY

The development of this cause of action has been a long and arduous
process. Two necessary elements which must be present if a claim is to be
entertained by the federal court. The first of these is that the jurisdictional
requirements of 28 U.S.C.A. §1331(a)3 must be met. In Bell v. Hood,' the
Supreme Court held that when the complaint alleged a violation of the
Fourth and Fifth Amendments, and alleged the requisite amount in con-
troversy, the claim arose under the "laws or Constitution" and the require-
ments of §1331 were satisfied. In Bell, plaintiff alleged that federal agents
had conducted a warrantless search, and the Court found that the alleged
violations had sufficient merit for the district court to examine the com-
plaint to determine if it stated a cause of action.5 The Supreme Court

1. 403 U.S. 388 (1971).
2. U.S. CONST. amend. IV, "The right of the people to be secure in their persons, houses,

papers, and effects, against unreasonable searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized."

3. 28 U.S.C.A. §1331(a) (Supp. 1978), "The district courts shall have original jurisdiction
of all civil actions wherein the matter in controversy exceeds the sum or value of $10,000,
exclusive of interest and costs, and arises under the Constitution, laws, or treaties of the
United States .... "

4. 327 U.S. 678 (1946).
5. Id. at 679.
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reiterated this grant of jurisdiction in Wheeldin v. Wheeler' in which plain-
tiff alleged loss of employment as a result of being served a subpoena to
appear before the House UnAmerican Activities Committee. The defen-
dant had served the subpoena upon him without authorization from the
Committee.7 However, the Court held that no cause of action had been
stated since the action of the defendant did not constitute a violation of
the Fourth Amendment.8

The effect of these decisions was that a plaintiff could obtain jurisdiction
in the federal courts for an alleged violation of his Constitutional rights.
However, it remained difficult, if not impossible, to establish a cause of
action, the second requirement that must be present if the claim is to
proceed in the federal court. In Bivens, the Supreme Court specifically
addressed this issue and held that a violation of fourth amendment rights
does give rise to a cause of action for damages The facts in this case were
similar to those in Bell. The complaint alleged that defendant agents,
acting under color of federal authority, illegally searched plaintiff's apart-
ment and arrested him without warrants or probable cause. 6 The district
court dismissed the action for lack of federal jurisdiction and failure to
state a claim upon which relief could be granted." The court of appeals
affirmed the dismissal on the second ground," but the Supreme Court
reversed." Writing for the majority, Justice Brennan dismissed the Gov-
ernment contention that plaintiff should be relegated to state tort law
remedies. Dismissing this view of the Fourth Amendment as too restric-
tive, he stated that "[ojur cases have long since rejected the notion that
the Fourth Amendment proscribes only such conduct as would, if engaged
in by private persons, be condemned by state law."" To support his opin-
ion, Justice Brennan noted that state trespass laws and the Fourth Amend-
ment "may be inconsistent or even hostile."' 5 Apart from any remedy he
may have under state law, the federal question is "an independent claim
both necessary and sufficient to make out the plaintiff's cause of action."'' 6

The majority regarded money damages as a permissible means to en-
force the Fourth Amendment because "[hJistorically, damages have been
regarded as the ordinary remedy for an invasion of personal interests in

6. 373 U.S. 647 (1963).
7. Id. at 648.
8. Id. at 649.
9. 403 U.S. at 389.
10. Id.
11. 276 F. Supp. 12 (E.D.N.Y. 1967).
12. 409 F.2d 718 (2d Cir. 1969).
13. The case was remanded to the Second Circuit for determination of the immunity of

the agents. 456 F.2d 1339 (2d Cir. 1972).
14. 403 U.S. at 392.
15. Id. at 394.
16. Id. at 395.
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liberty."" The Court specifically rejected the argument that recovery
hinges upon explicit congressional action granting monetary damages for
fourth amendment violations by federal officers. Rather, when there are no
"special factors counselling hesitation", the absence of such a remedy
merely entitled plaintiff to "redress his injury through a particular reme-
dial mechanism normally available in the federal courts."'"

In his concurring opinion, Justice Harlan reiterated the majority's view
that the Court had the authority to provide a monetary remedy, if this
remedy was "necessary" or "appropriate" to protect the right violated. 9

He rejected the Government's argument that damages should not be al-
lowed because they would not serve as a deterrent to future violations. 2

Furthermore, plaintiff's injury was one which should be compensable in
damages:

[I]t is apparent that some form of damages is the only possible remedy
for someone in Bivens' alleged position. It will be a rare case indeed in
which an individual in Bivens' position will be able to obviate the harm
by securing injunctive relief from any court. However desirable a direct
remedy against the Government might be as a substitute for individual
official liability, the sovereign still remains immune to suit. Finally, as-
suming Bivens' innocence of the crime charged, the "exclusionary rule"
is simply irrelevant. For people in Bivens' shoes, it is damages or nothing.2'

Justice Harlan dismissed Justice Black's dissenting argument that the
courts would be deluged with frivolous lawsuits.? While recognizing that
judicial resources are limited, Justice Harlan contended that there are
other methods available to reduce the likelihood of such suits. To reject
Bivens' claim solely on the ground would be to impose a value judgment
on the merit of violations of constitutional rights.?

The Bivens decision appears to have been the reaction of the Court to
an egregious situation. A key to this decision was the lack of any effective
alternative remedy and the desire to implement as fully as possible the
protection afforded by the Constitution. The Court chose not to delineate
any specific boundaries. Rather, it merely reaffirmed its policy of protec-
tion enunciated in Bell: "[I]t is . . .well settled that where legal rights
have been invaded, and a federal statute provides for a general right to sue
for such invasion, federal courts may use any available remedy to make
good the wrong done."' 2' The only restrictions which can be discerned are

17. Id.
18. Id. at 397.
19. Id. at 407 (Harlan, J., concurring).
20. Id. at 406.
21. Id. at 409-10.
22. Id. at 428 (Black, J., dissenting).
23. Id. at 411.
24. Id. at 396, quoting from Bell v. Hood, 327 U.S. 678 (1946) (footnote omitted).
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that Bivens deals with personal interests in liberty and that there was
recognition of the fact that special factors might exist which would counsel
against judicial action. However, again there was no explanation of what
these special factors might be.

II. THE AF MmATH OF Bivens

A. The Supreme Court

The Supreme Court has refused several further opportunities to rule
directly on the Bivens issue. In two subsequent cases," the Court recog-
nized the availability of a Bivens-type action, but disposed of the cases on
jurisdictional grounds. Three cases16 expressly reserved the question of
whether Bivens should be extended to other provisions of the Constitution,
and one case" held that Bivens was not applicable. The question remains
which of two routes the Court will choose to follow: extending Bivens to
other amendments or so limiting the decision as to render it meaningless.

In District of Columbia v. Carter,21 plaintiff brought an action under 42
U.S.C.A. §198329 for deprivation of his civil rights from an alleged police
beating. The Court held that the District was not a "state or territory"
within the meaning of §1983 or the Fourteenth Amendment and reversed
the judgment of the court of appeals insofar as it rested upon §1983.0
However, the Court said, this does not foreclose a Bivens-type cause of
action for alleged deprivation of constitutional rights against the individ-
ual police officer . 3

In City of Kenosha v. Bruno,1 the city denied renewal of plaintiffs' retail
liquor licenses. Plaintiffs alleged deprivation of fourteenth amendment
procedural due process rights. The Court held that a municipality was not
a proper party to suit under §1983; therefore, the lower court did not have

25. District of Columbia v. Carter, 409 U.S. 418 (1973); City of Kenosha v. Bruno, 412
U.S. 507 (1973).

26. Butz v. Economou, - U.S. _ 98 S. Ct. 2894, 57 L. Ed. 2d 895 (1978) (Court
refused to discuss First Amendment and Due Process extension); Mt. Healthy School Dist.
Bd. of Educ. v. Doyle, 429 U.S. 274 (1977) (Bivens extension to Fourteenth Amendment
should not be decided on this record); Aldinger v. Howard, 427 U.S. 1 (1976) (cause of action
under §1331(a) not discussed below).

27. Paul v. Davis, 424 U.S. 693 (1976) (defamation by a public official not within either
the Fifth or Fourteenth Amendment Due Process Clauses).

28. 409 U.S. 418 (1973).
29. 42 U.S.C.A. §1983 (1974), "Every person who, under color of any statute, ordinance,

regulation, custom, or use, of any State or Territory, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable
to the party injured in an action at law, suit in equity, or other proper proceeding for redress."

30. 409 U.S. at 419.
31. Id. at 433.
32. 412 U.S. 507 (1973).
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jurisdiction.1 The case was remanded to determine if jurisdiction could be
exercised under §1331. u Justices Brennan and Marshall specifically stated
that a Bivens-type remedy should be available if the requisite amount was
in controversy.35

The Supreme Court has muddied the waters in the area of fourteenth
amendment actions against municipalities. Formerly, municipalities were
immune from liability under §1983 as construed in Monroe v. Pape.3'
However, the Court has re-examined its position and overruled Monroe on
the grounds that Congress did not intend for municipalities to escape
liability for constitutional torts.37 The Court reiterated its position that
municipalities cannot be subject to suit under §1983 on a respondeat
superior theory of liability. 8 This would seem to eliminate much of the
need for a Bivens-type cause of action sina there is access to the federal
courts under §1983.

B. The Courts of Appeals

Although, as noted above, the Supreme Court has not indicated any
desire to again confront the question of implied causes of action under the
Constitution, the courts of appeals have not been so hesitant. The majority
of the circuits, led by the Third Circuit, have correctly interpreted the
nature of the Bivens decision as open-ended; accordingly, they have acted.
to extend its rationale to other provisions of the Constitution. However,
this view is not unanimous; predictably, some courts, among them the
Fifth Circuit, have chosen to limit this doctrine.

Decisions in various circuits have recognized that an implied cause of
action may exist with regard to amendments other than the Fourth, specif-
ically, the First," Fifth,'0 Eighth," and Fourteenth" Amendments. The

33. Id. at 512.
34. Id. at 515.
35. Id. at 516 (Brennan, J., joined by Marshall, J., concurring).
36. 365 U.S. 167 (1961).
37. Monell v. Department of Social Services, 436 U.S. 658 (1978).
38. Id. at 691, 692.
39. Paton v. LaPrade, 524 F.2d 862 (3d Cir. 1975); Yiamouyiannis v. Chemical Abstracts

Serv., 521 F.2d 1392 (6th Cir. 1975), cert. denied, No. 78-521 (U.S. Nov. 27, 1978).
40. Sullivan v. Murphy, 478 F.2d 938 (D.C. Cir. 1973); United States ex rel Moore v.

Koelzer, 457 F.2d 892 (3d Cir. 1972); States Marine Lines, Inc. v. Schultz, 498 F.2d 1146 (4th
Cir. 1974); Jacobson v. Tahoe Regional Planning Agency, 558 F.2d 928 (9th Cir. 1977); Dry
Creek Lodge, Inc. v. United States, 515 F.2d 926 (10th Cir. 1975).

41. Reeves v. City of Jackson, 532 F.2d 491 (5th Cir. 1976) (by implication).
42. . Turpin v. Mailet, 579 F.2d 152 (2d Cir. 1978), vacated and remanded sub nom. City

of West Haven v. Turpin, No. 78-370 (U.S. Nov. 27, 1978); Gentile v. Wallen, 562 F.2d 193
(2d Cir. 1977); Pitrone v. Mercadante, 572 F.2d 98 (3d Cir. 1978), cert. denied, No. 77-1666
(U.S. Oct. 2, 1978); Cox v. Stanton, 529 F.2d 47 (4th Cir. 1975) (also Thirteenth Amendment);
Reeves v. City of Jackson, 532 F.2d 491 (5th Cir. 1976) (by implication); Fitzgerald v. Porter
Memorial Hosp., 523 F.2d 716 (7th Cir. 1975) cert. denied, 425 U.S. 916 (1976); Owen v. City
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most receptive of the courts to the doctrine of implied causes of action has
been the Third Circuit. In Paton v. LaPrade,"3 a high school student had
written the Socialist Workers Party requesting information for her social
studies class. The FBI began an investigation after learning of the corre-
spondence. Plaintiff discovered the inquiry after agents interviewed school
officials. She sued for expungement of her file consisting of information
accumulated by the FBI during their investigation, and for damages, bas-
ing her claim on 42 U.S.C.A. §198511 and the First Amendment. The court
of appeals allowed both, reasoning that the extension of Bivens to first
amendment rights was both "justifiable and logical" since first amend-
ment rights are "as personal to an individual as are [fJourth
[almendment rights." 5 The court also emphasized the need for this ac-
tion because no alternative remedy against federal officials existed.'" In
United States ex re Moore v. Koelzer,' 7 the court stated that Bivens
"recognizes a cause of action for damages for violation of constitutionally
protected interests, and is not limited to [fJourth [aJmendment viola-
tions.'"4 Thus, plaintiffs suit against the FBI for falsification of documents
to be used against him at trial was allowed to proceed under the Fifth
Amendment. In Pitrone v. Mercadante,'4 plaintiff alleged civil rights viola-
tions by police. The court held that the assertion of a cause of action under
the Fourteenth Amendment was sufficient to vest jurisdiction in the dis-
trict court to hear the case. The Third Circuit has correctly applied the
requirements of necessity and appropriateness to justify granting a Bivens
cause of action; necessity, when there is no alternative remedy, and appro-
priateness, since other amendments also protect personal interests in
liberty.

However, when either of these elements is absent, the Third Circuit has
rejected the applicability of the Bivens doctrine. In Mahone v. Waddle,'
a suit for discrimination against a municipality was allowed under 42
U.S.C.A. §19811 but not under the Fourteenth Amendment on the

of Independence, 560 F.2d 925 (8th Cir. 1977), vacated and remanded, 438 U.S. 902 (1978).
Contra, Kostka v. Hogg, 560 F.2d 37 (1st Cir. 1977).

43. 524 F.2d 862 (3d Cir. 1975).
44. 42 U.S.C.A. §1985(3) (1974), "If two or more persons in any State or Territory conspire

... for the purpose of depriving, either directly or indirectly, any person or class of persons
of the equal protection of the laws, or of equal privileges and immunities under the laws;...
the party so injured or deprived may have an action for the recovery of damages, occasioned
by such injury or deprivation, against any one or more of the conspirators."

45. 524 F.2d at 869, 870.
46. Id.
47. 457 F.2d 892 (3d Cir. 1972).
48. Id. at 894.
49. 572 F.2d 98 (3d Cir. 1978), cert. denied, No. 77-1666 (U.S. Oct. 2, 1978).
50. 564 F.2d 1018 (3d Cir. 1977), cert. denied sub nom., City of Pittsburg v. Mahone, 438

U.S. 904 (1978).
51. 42 U.S.C.A. §1981 (1974), "All persons within the jurisdiction of the United States
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grounds that "Bivens teaches that the existence of an effective and sub-
stantial federal statutory remedy for the plaintiffs obviates the need to
imply a constitutional remedy on the plaintiffs' behalf .... ")52 In Patzig
v. O'Neil,53 the court dismissed eighth and fourteenth amendment claims
against a city because the relief sought would be co-extensive with the
state law false arrest claim brought by plaintiff. Therefore, there was no
need for an implied constitutional action; state law was sufficient to re-
dress the injury.

Prior to the decision in Monell v. Department of Social Services,5'
which held that municipalities could be liable under §1983, several appel-
late courts allowed claims against municipalities to proceed on the theory
of an implied cause of action under the Fourteenth Amendment. This was
deemed necessary because cities could not be held liable under §1983.
In Owen v. City of Independence,55 a police officer, after his dismissal,
brought suit for reinstatement and backpay on the basis of the Four-
teenth Amendment Due Process Clause. The Eighth Circuit allowed
the claim, agreeing with other courts which have held that "monetary
relief such as backpay may be awarded against local governmental entities
on a Bivens theory, even though governmental units are immune from
section 1983 liability .. . ."" In Turpin v. Mailet,57 the Second Circuit
allowed a fourteenth amendment claim to stand "against a municipality
to redress injuries resulting from those actions of its employees that have
been authorized, sanctioned, or ratified by municipal officials or bodies
functioning at a policy-making level."' On appeal, the Supreme Court
vacated and remanded both of these decisions. Apparently, the Court
desired to restrict the expansion of the policy of protection beyond its
original purpose, but these decisions were clearly justified since Monroe
had foreclosed any alternative remedy under §1983.

The Fourth Circuit has construed Bivens to extend to protecting per-
sonal interests in property as well as personal interests in liberty. In States
Marine Lines, Inc. v. Schultz,59 customs authorities unjustifiably seized
plaintiffs goods and held them despite repeated requests for their release.

shall have the same right in every State and Territory to make and enforce contracts, to sue,
be parties, give evidence, and to the full and equal benefit of all laws and proceedings for
the security of persons and property as is enjoyed by white citizens, and shall be subject to
like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and no other."

52. 564 F.2d at 1024-25.
53. 577 F.2d 841 (3d Cir. 1978).
54. 436 U.S. 658 (1978), see text accompanying note 37, supra.
55. 560 F.2d 925 (8th Cir. 1977), vacated and remanded, 98 S.Ct. 3118, 57 L.Ed. 2d 1145

(1978):
56. 560 F.2d at 933.
57. 579 F.2d 152 (2d Cir. 1978), vacated and remanded sub nom. City of West Haven v.

Turpin, No. 78-370 (U.S. Nov. 27, 1978).
58. 579 F.2d at 164.
59. 498 F.2d 1146 (4th Cir. 1974).
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Plaintiff incurred substantial liability as a result of nondelivery of the
goods and sued for damages under the Fifth Amendment. The court reaf-
firmed the principle that congressional silence is not an obstacle for impos-
ing liability, and then noted:

Assuming the truth of plaintiffs allegations, government officers, under
the cloak of federal statutory authorization vested in them, have deprived
plaintiff of his property in violation of the Constitution resulting in consid-
erable damages as a consequence. The necessity and appropriateness of
judicial relief is no less compelling in this case than it was in Bivens. As
in Bivens: A common law or state tort remedy may or may not afford a
means of redressing this wrong, but in any case, will not be tailored specif-
ically to cases of lawlessness pursuant to federal authority; the claim
presented is obviously appropriate for money damages; and other reme-
dies such as injunctive or relief in the nature of mandamus are no longer
viable alternatives.60

The analysis again centers upon satisfaction of the twin prongs of necessity
and appropriateness; yet the court found no distinction between the viola-
tion of personal interests in liberty protected by Bivens and the personal
interests in property violated here.

C. The District Courts

The overwhelming majority of the district courts have chosen to extend
Bivens under various rationales. Some courts have been unable to logically
justify limiting its protection to fourth amendment rights. Bivens has been
extended to include the First,6' Fifth, 2 Eighth, 6 and Fourteenth" Amend-
ments by several district courts. Their analysis hinged on the fundamental
nature of the interest involved compared with the policy of protection
enunciated in Bivens. In the words of one court, "it would be illogical to
. . . limit [the Bivens doctrine] only to the Fourth Amendment and
preclude causes of action on equally important rights .. " guaranteed by

60. Id. at 1157.
61. Writers of Guild of America, Inc. v. F.C.C., 423 F. Supp. 1064 (C.D. Calif. 1976);

Jihaad v. Carlson, 410 F. Supp. 1132 (E.D. Mich. 1976); Berlin Democratic Club v. Rumsfeld,
410 F. Supp. 144 (D.C. Cir. 1976); Patterson v. City of Chester, 389 F. Supp. 1093 (E.D. Pa.
1975). Contra, Moore v. Schlesinger, 384 F. Supp. 163 (D. Col. 1974) in which an Air Force
officer alleged violation of his First Amendment rights. The Court denied relief saying, "it
must be concluded that the Bivens doctrine should be limited to Fourth Amendment rights
and it is not applicable here." 384 F. Supp. at 165.

62. Fayerweather v. Bell, 447 F. Supp. 913 (M.D. Pa. 1978); Eisenberg v. Mathews, 420
F. Supp. 1274 (E.D. Pa. 1976).

63. Patmore v. Carlson, 392 F. Supp. 737 (E.D. Ill. 1975).
64. Classon v. Krautkramer, 451 F. Supp. 12 (E.D. Wis. 1977). See also Stambler v.

Dillon, 302 F. Supp. 1250 (S.D.N.Y. 1969), "[This] court does have jurisdiction under §1331
if a cause of action is alleged under the fifth, sixth, thirteenth and fourteenth amendments
and the jurisdictional amount exists .... " 302 F. Supp. at 1254.
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the Constitution.U Additionally, the courts have examined the effective-
ness of damages as a means of redressing the constitutional violations.

Courts that have extended Bivens to other constitutionally protected in-
terests have seen no compelling distinction between the [F]ourth and
[Fjirst or [F]ifth amendments. Clearly the interests to be protected are
equally if not more fundamental. And once a citizen's first amendment
rights have been violated, he is without redress in the absence of monetary
award. When a person has, however temporarily, lost the freedom of ex-
pression guaranteed him by the Constitution, because a federal official
has attempted to restrain that person's expression, the injury is simply too
great to permit it to go unredressed.61

Some courts have chosen to limit Bivens on the basis of alternative
federal remedies such as the Federal Tort Claims Act, 7 or in the case of a
municipality, to §1983.1 There is also a policy of judicial self-restraint
which was somewhat bluntly stated by a district court in Louisiana:

In the American constitutional system, courts apply the law as it exists;
they do not create constitutional remedies ....

If [the Fourteenth Amendment did not create a cause of action for
damages against a municipality based on respondeat superior], no court
today can create such an action ....

[Congress] has chosen not to create liability in municipalities based
on the doctrine of respondeat superior. . . . [Therefore], the Court lacks
power to hear a claim hoping to imply an additional remedy for an alleged
violation of those rights."'

IT. THF FirH CnicurT: AN INDECISIVE COURT

A. Confronting the Issue

The Fifth Circuit did not immediately embrace the implied cause of
action with the enthusiasm shown by other circuits, notably the Third
Circuit. While it seemed willing to recognize the Bivens action as applica-
ble to amendments other than the Fourth in early decisions, the court later
chose to interpret Bivens more narrowly.

In the first ruling on this question, Weir v. Muller,70 the court reversed
a district court's dismissal and held that the lower court had jurisdiction

65. 420 F. Supp. at 1278.
66. Berlin Democratic Club v. Rumsfeld, 410 F. Supp. 144, 161 (D.C. Cir. 1976).
67. 28 U.S.C.A. §§1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671-2680 (1976);

Hernandez v. Lattimore, 454 F. Supp. 763 (S.D.N.Y. 1978).
68. McCoy v. Thorn, 451 F. Supp. 351 (W.D. La. 1978); Sandoval v. Brown, 432 F. Supp.

1028 (D.N.M. 1977); Crosley v. Davis, 426 F. Supp. 389 (E.D. Pa. 1977).
69. 451 F. Supp. at 352, 353 (citations omitted).
70. 527 F.2d 872 (5th Cir. 1976), overruled in part, Davis v. Passman, 571 F.2d 793, 801

(5th Cir. 1978).
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under §1331.71 Plaintiff had alleged a violation of his fifth amendment due
process rights during an investigation by federal officials leading to his
prosecution for income tax evasion. The allegation in the complaint was
found to raise a sufficient constitutional question to bring it within the
scope of general federal question jurisdiction, although the court expressly
reserved judgment on whether the complaint stated a cause of action.12 In
Reeves v. City of Jackson,7 3 plaintiff alleged that police found him uncon-
scious in his car and arrested him, thinking he was intoxicated. He was
incarcerated for twenty-two hours in this unconscious state without medi-
cal care. Based on the rule of Monroe v. Pape,74 the court found the city
immune from suit under §1983.11 However, the court decided that there
was jurisdiction, reasoning that:

We have recognized that grossly inadequate medical care may violate
the Eighth Amendment protection against cruel and unusual punishment
or infringe upon Fourteenth Amendment due process ....

Certainly at this stage the plaintiff's complaint states such a claim
under the Constitution aside from any enabling statute such as §1983
... . [Tihese constitutional claims are of the kind cognizable by federal
courts.

7 6

Reeves appeared to answer affirmatively the question of jurisdiction not
expressly ruled upon in early decisions." At this point, the court was
merely recognizing the jurisdiction granted in Bell without deciding
whether an implied cause of action was stated.

In Davis v. Passman, 7 the court was presented with another opportunity
to make this decision. The crucial issue facing the court was whether the
claim presented was one upon which relief could be granted. In other
words, was there a private right of action for damages which could be
implied directly from the Fifth Amendment? Plaintiff brought an action
against Representative Otto Passman, alleging that he dismissed her in
1974 from her position as Deputy Administrative Assistant solely on the

71. Id. at 873.
72. Id. at 874.
73. 532 F.2d 491 (5th Cir. 1976).
74. 365 U.S. 167 (1961). See discussion at note 35, supra.
75. 532 F.2d at 494.
76. Id. at 495.
77. Roane v. Callisburg Independent School Dist., 511 F.2d 633 (5th Cir. 1975) (implied

jurisdiction might exist over a Fourteenth Amendment claim under §1331); United Farm-
workers of Florida Housing Project, Inc. v. City of Delray Beach, 493 F.2d 799 (5th Cir. 1974)
(recognized that city could be a properly named defendant under general federal question
jurisdiction statute).

78. 544 F.2d 865 (5th Cir. 1975) (panel opinion).
79. Plaintiff originally asked for reinstatement and damages. Because Representative

Passman was defeated in 1976, his term of service ended and only damages remained as a
possible form of relief.
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basis of her sex, in violation of the Fifth Amendment due process clause.8
In the letter of termination, Passman wrote that because of "the unusually
heavy workload . . .and the diversity of the job, I concluded that it was
essential that the understudy to my administrative assistant be a man."''

The action was dismissed in the district court on the grounds that there
was no constitutional violation and that the law afforded plaintiff no pri-
vate right of action. A divided Fifth Circuit panel reversed, holding that
the Bivens rationale was equally applicable to fifth amendment violations
because there was no alternative remedy and the rights involved were
"every bit as fundamental as [f]ourth [a]mendment rights."8 Thus the
decision follows the rationale used by various Circuits in the extension of
Bivens to other guarantees of the Constitution."

After opening the door to Bivens actions, the court abruptly slammed it
shut in Rodriguez v. Ritchey," in which the logic of the plurality opinion
is somewhat strained. The facts in Rodriguez are, as the court notes,
"bizarre." An FBI tapping device (a pen register) incorrectly recorded the
telephone number of a call made by the subject of the investigation. The
error was further compounded when the telephone company erroneously
identified the number as belonging to plaintiff. A local police officer in-
formed the FBI that a "Margaret Rodriguez" was involved in illegal gam-
bling; however, this was an entirely different person who had the same
name as plaintiff.85 The FBI agents obtained a grand jury indictment on
the basis of this misinformation and plaintiff was arrested. Subsequent
inquiry revealed the errors and plaintiff was released. She then brought
suit against the FBI agents for violations of her fourth amendment rights-,"

The court interpreted Bivens narrowly. While recognizing that a claim
for money damages may be granted for violation of fourth amendment
rights by federal officials, the recovery "must be premised on unconstitu-
tional conduct of the officers."87 The court chose to distinguish a legal
arrest which is subsequently found to be without merit from an illegal
arrest made without probable cause. The grand jury indictment provided
probable cause for plaintiff's arrest. Since there was no unconstitutional
arrest, there had been no claim stated under Bivens." In his dissent,"
Judge Goldberg lambasted the court's logic. In his opinion, there was

80. U.S. CONST. amend. V, "No person shall ... be deprived of life, liberty, or property,
without due process of law .

81. 544 F.2d at 867.
82. Id. at 873.
83. See discussion at notes 42-45.
84. 556 F.2d 1185 (5th Cir. 1977), cert. denied, 434 U.S. 1049 (1978).
85. 556 F.2d at 1187.
86. Id. at 1188.
87. Id. at 1190.
88. Id. at 1191.
89. Id. at 1206 (Goldberg, J., dissenting).
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clearly a violation of constitutional rights in the pre-arrest behavior of the
agents and their false testimony to the grand jury. Even if the court could
find that there was no fourth amendment violation in the arrest, plaintiff's
fifth amendment rights had been trampled by the FBI.

B. Davis v. Passman II: Rejection of the Remedy

Disregarding the rationale of the panel opinion and the decisions of other
circuits, upon rehearing en banc,10 the court reversed the previous Davis
decision. They affirmed the district court's dismissal of the complaint,
finding that there existed no private right of action which plaintiff might
assert." The basis of this reversal was a two step analytical process. The
court first examined the jurisprudence of statutory implication to deter-
mine whether to imply an action of nonconstitutional dimension. If such
an action was not to be implied, the court would further inquire whether
the Constitution compelled the existence of an action for damages to vindi-
cate the rights violated."2 The court justified the analysis by stating that
the cause of action created by Bivens was "not wholly of Constitutional
dimension," reasoning that if the Fourth Amendment mandated an action
for money damages, Bivens would not have dealt with the issue of the
action or inaction of Congress in the area. 3 The court incorrectly inter-
preted Bivens as creating a remedy as a matter of federal common law,
therefore subject to congressional authority.

Relying primarily on the test set forth in Cort v. Ash,"' the court held
that no private right of action could be inferred as a matter of federal
common law. Reasoning that Congress had deliberately withheld protec-
tion of Title VII of the Civil Rights Act of 1964's from persons serving in
noncompetitive positions, the majority felt that this was sufficient congres-
sional action to foreclose creation of a remedy. The major concern of the
court was that the extension of Bivens to fifth amendment claims would
open the floodgates and involve the judicial system in an endless stream
of litigation since "every legally cognizable tortious injury inflicted by
persons acting under color of federal law . . .deprives the victim of due

90. Davis v. Passman, 571 F.2d 793 (5th Cir. 1978) (en banc opinion), cert. granted, -

U.S. -, 99 S. Ct. 308, _- L. Ed. 2d - (1978).
91. 571 F.2d at 795. Weir v. Muller, 527 F.2d 872 (5th Cir. 1976), overruled to the extent

it conflicts with Davis v. Passman.
92. 571 F.2d at 797.
93. Id.
94. 422 U.S. 66 (1975). The four factors the Court considered were: (1) whether the

provision asserted creates an especial right in the plaintiff; (2) whether the action of Congress
in the field indicates an intent to allow such a remedy or at least an intent not to deny the
remedy; (3) whether implication of the remedy would be consistent with the purpose of the
right asserted; and (4) whether the cause of action implied would be one appropriate for
federal law. 571 F.2d at 797.

95. 42 U.S.C.A. §2000e-16(c) (1974).
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process . ... "" Admitting that some wrongs would remain inactionable,
the court nevertheless held that the Constitution did not compel a dam-
ages remedy as "indispensible" to the effectuation of the Fifth Amend-
ment Due Process Clause. 7

As could be expected, Judge Goldberg, author of the panel opinion,
dissented vigorously." Urging that the majority's reliance on Cort was
misplaced, he contended that Cort should not guide the determination of
whether to grant a remedy, but of which appropriate remedy to recognize."
Here, as in Bivens, there was no meaningful alternative remedy, but this
factor was all but ignored by the majority. In response to this seemingly
callous attitude, the dissent cried out, "Where is the sensitivity that
moved Justice Harlan to observe 'For people in Bivens' shoes, it is damages
or nothing.' "'" Arguing that this court should act to grant the remedy,
Judge Goldberg rejected the majority position that the issue should await
resolution by the Supreme Court.

The analytic framework proposed by the majority in Davis has not been
utilized by courts in other circuits, but it is not without support."" The
focus of the inquiry in other circuits has been the nature of the individual
right involved and the necessity and appropriateness of the remedy of'
damages implied directly from the Constitution.0 2 The various factors
were balanced in each case to determine whether the implication of a
constitutional cause of action was the only means to insure "the right of
every individual to claim the protection of the laws, whenever he receives
injury.' 10 3 Judicial self-restraint seems to be the underlying policy of the
Davis decision. It is curious that the decision does not appear to hinge on
an interpretation of Bivens. While decisions in other circuits are not bind-
ing as precedent on the Fifth Circuit, it is difficult to understand why the
Fifth Circuit has chosen to ignore the persuasive logic used by the Third
Circuit in its extension of Bivens. There is no constitutional justification
for the Davis limitation of the "policy of access"'' 4 created by Bivens to
the Fourth Amendment. Not only is there no meaningful alternative rem-
edy for plaintiff in Davis, there is no remedy in the absence of a Bivens
implied cause of action. Furthermore, her injury is one which may be
appropriately redressed by money damages.

96. 571 F.2d at 799.
97. Id. at 800.
98. Id. at 805 (Goldberg, J., dissenting).
99. Id. at 814.
100. Id. at 811. (citation omitted).
101. See generally Dellinger, Of Rights and Remedies-The Constitution as a Sword, 85

HARV. L. REv. 1532 (1972).
102. See discussion at part IB, supra.
103. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).
104. Lehmann,, Bivens and its Progeny, 4 HASTINGS CONST. L. Q. 531, 542 (1977).
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Is the real basis for the Davis decision the presence of "special factors
counselling hesitation?"'1 5 Certainly the extension of Bivens to the Fifth
Amendment due process clause might result in flood of frivolous litigation.
However, this possibility must be balanced against the interests of a plain-
tiff having a means to redress an injury which is a violation of constitu-
tional rights. There are other means available to insure that the federal
judiciary is not deluged by a torrent of Bivens-type actions.06 It is doubtful
whether this fear is a sufficient justification to deny the applicability of
the policy of protection to other amendments.

IV. CONCLUSION

Shortly before this article went to press, the Supreme Court ruled on
Shirley Davis' appeal from the Fifth Circuit. 07 Reversing the Court of
Appeals in a 5-4 decision, the Court held that first, equal protection under
the Due Process Clause of the Fifth Amendment was a constitutionally
protected right; second, that plaintiff had stated a cause of action under
this right; and third, that damages were an appropriate form of relief.,"

The Court first reaffirmed past case law which prohibited gender dis-
crimination under the Fifth Amendment unless the classifications "served
important governmental objectives" and were "substantially related" to
those objectives. 06 Vindicating Judge Goldberg's dissenting opinion, Jus-
tice Brennan said, "The question of who may enforce a statutory right is
fundamentally different than the question of who may enforce a right that
is protected by the Constitution.""' In other words, this was not a matter
of federal common law to be decided by the criteria of Cort v. Ash, but a
constitutional right which must be protected by the judiciary.",

The Court criticized the Fifth Circuit's rejection of a damages remedy.
Relying heavily on Justice Harlan's concurrence in Bivens, Justice Bren-
nan recognized that no alternative form of relief other than monetary
damages were available."' He then summarily dealt with the nebulous

105. 403 U.S. at 396.
106. The courts may construe complaints more strictly to determine if a cause of action

has been stated, and also to determine if the requisite amount in controversy is present.
107. Davis v. Passman, __ U.S. _ 47 U.S.L.W, 4643 (June 5, 1979).
108. Id. at 4644.
109. Id. at 4645, quoting from Craig v. Boren, 429 U.S. 190, 197 (1976). The Court rejected

respondent's argument that petitioner's suit involved a "lack of respect due coordinate
branches of government," Baker v. Carr, 369 U.S. 186, 217 (1962), and said that "judicial
review of congressional employment decisions is constitutionally limited only by the reach of
the Speech or Debate Clause . I..." Id. at 4645 n. 11.

110. Id. at 4646 (emphasis in original).
111. Id. at 4647.
112. Id. Equitible relief would be impossible since Passman was no longer a Member of

Congress. Furthermore, "it is far from clear" that Davis would have a remedy in state court.
Id. n. 23.
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"special factors counselling hesitation:" "[Ajlthough a suit against a
Congressman for putatively unconstitutional actions taken in the course
of his official conduct does raise special concerns counselling hesitation, we
hold that these concerns are coextensive with the protections afforded by
the Speech or Debate Clause." 3 Furthermore, Brennan said, the Court of
Appeals erred in its interpretation of the congressional exemption of non-
competitive employees from Title VII. "Such silence is far from 'the clearly
discernible will of Congress' perceived by the Court of Appeals."", There
was no congressional foreclosure of a remedy. Most importantly, however,
the Fifth Circuit had "express[ed] a value judgment on the comparative
importance of classes of legally protected interests."" 5 The fear of deluging
the courts with claims was unjustified since not every tort by federal offi-
cials would be compensable in damages."'

Regardless of the final disposition of this case, 7 the Supreme Court has
finally given some guidance as to the scope of the implied cause of action
created by Bivens. It is now clear that an injury caused by the infringement
of a constitutional right is actionable. More significantly, the Court re-
tained the two basic tests of Bivens: consideration of"special factors coun-
selling hesitation" and the lack of any alternative remedy. However, it is
encouraging that the Court seemed much more willing to grant relief than
previous cases would indicate. Davis v. Passman will stand beside Bivens
as an important decision in the area of constitutionally implied causes of
action.

M. DIANE OWENS

R. STEPHEN SIMS

113. Id. at 4648 (footnote omitted). The next thirteen lines of text merely stated that
legislators are not above the law. That is the extent of the discussion of the "special factors."

114. Id.
115. Id., quoting from Bivens v. Six Unknown Named Agents of the Federal Bureau of

Narcotics, 403 U.S. 388, 411 (1971) (Harlan, J., concurring).
116. Id. at 4648. A damages remedy is already available under 42 U.S.C.A. §1983 (1974);

a plaintiff must first demonstrate a violation of a constitutional right; and Congress may
choose to create such a remedy.

117. The Court refused to consider whether Passman would be shielded under the Speech
or Debate Clause or any type of qualified governmental immunity, or to pass on the merits
of the complaint. Id.
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