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By Ben F. Johnson, III* and Robert D. McCallum, Jr.**

I. JURISDICTION: DIVERSITY AND REMOVAL

A number of Fifth Circuit decisions concerned the scope of state long
arm statutes. Two of these gave significantly expansive interpretations to
the Texas long arm statute. Black v. Acme Markets, Inc. I was an antitrust
action which had been brought in the Northern District of Texas by Texas
cattle producers against a number of defendants, including First National
Stores, a supermarket chain incorporated and headquartered in Massa-
chusetts. Plaintiffs alleged that defendants had conspired to depress the
price of beef in violation of the antitrust laws. First National Stores (1) had
no office, warehouse, or other place of business in Texas; (2) had none of
its 16,000 employees residing in Texas; (3) had solicited no business and
made no sales in Texas; (4) had purchased no beef products of any kind
from any person in Texas; and (5) had not contracted with anyone in
Texas. First National Stores had purchased aluminum foil, salad oil, salad
dressing, and shortening from Texas concerns. These purchases totalled
approximately $1.5 million. None of these purchases, however, was in any
way involved in the substantive allegations of the cattle producers' anti-
trust action. First National Stores contested jurisdiction, and the district
court found that the requisite minimum contacts with Texas necessary to
invoke the Texas long arm statute were lacking. The Fifth Circuit disa-
greed. It analogized the case to negligence cases in which wrongful acts
outside Texas produced reasonably foreseeable injuries within Texas.
Since one of the elements of a tort is damage and the cattle produces had
alleged damage within the State of Texas, the Fifth Circuit found the
jurisdictional nexus sufficient.

The second expansive reading given the Texas long arm statute was in
Great Western United Corp. v. Kidwell.2 Great Western, a publicly owned
Delaware corporation with its major executive offices in Dallas, Texas, was
attempting a corporate takeover of Sunshine Mining and Metal Co., a
publicly owned company incorporated in the State of Washington. Idaho
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had a corporate takeover statute which applied to any takeover of a com-
pany with either its principal office or substantial assets located in Idaho.
Sunshine's principal executive office and over fifty percent of its assets
were located in Idaho. Great Western initially attempted to comply with
the Idaho law. As conpliance with the Idaho law became increasingly
difficult, and as additional states began to assert the applicability of their
takeover statutes, Great Western, in order to avoid the delays and conflict-
ing requirements of the various state statutes, filed suit in the Northern
District of Texas against the state officials responsible for enforcing the
Idaho, New York, and Maryland takeover laws. The Kidwell long arm
question arose from service of the Great Western complaint upon the Idaho
Attorney General and Director of Finance pursuant to the Texas long arm
statute. These Idaho officials argued that all their activity had taken place
in Idaho and that they were not, therefore, subject to the Texas long arm
staute. Both the district court and the Fifth Circuit disagreed. The Fifth
Circuit found that when the Idaho officials, through the Idaho takeover
statute, asserted jurisdiction over the Great Western tender offer for Sun-
shine, they foreseeably caused efforts in Texas to comply with the Idaho
state law, and this had substantial consequences on important business
plans of Great Western. The Fifth- Circuit, without saying much more,
found this sufficient to satisfy the minimum contacts requirement and the
Texas long arm statute. The court took a quick pass at both "conducting
business" analysis and tort analysis. It said that Idaho's "business" was
to regulate, that it was regulating, and that it was doing so in Texas.
Moving in from the tort direction, the court compared the actions of the
Idaho officials to the tort of intentional interference with a commercial
relationship. A strong dissent by Judge Godbold expressed concern over
how this jurisdictional analysis could be confined. Judge Godbold sug-
gested that the majority's analysis would apply broadly to many types of
state regulation, and that he found it inappropriate to premise personal
jurisdiction over a wide range of state officials on the effects caused by
state regulation. He expressed the concern that, whenever one state en-
gaged in regulation, other states would assert judicial jurisdiction over the
regulating officials merely bcause the regulation did cause or might cause
some extraterritorial effect.

In contrast to the expansive jurisdictional readings given in Black and
Kidwell, stands a large number of 1978 Fifth Circuit decisions in which the
court found the reach of state long arm statutes insufficient to provide
personal jurisdiction over defendants. Charia v. Cigarette Racing Team,
Inc. 3 was a suit by a Louisiana plaintiff against a Florida boat building
corporation. Plaintiff saw an advertisement placed in several national
boating magazines by the Florida defendant. Plaintiff wrote from Louis-

3. 583 F.2d 184 (5th Cir. 1978).
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iana to defendant in Florida. Defendant replied, indicating that a boat
could be delivered "F.O.B. factory here in Miami."' In addition, there were
telephone calls between Louisiana and Florida. Plaintiff went to Florida
on several occasions to discuss the boat or to watch the progress of the
construction of the boat. The boat builder was a Florida corporation, hav-
ing no office, place of business, employees, or agents in Louisiana. In
addition to the sale to plaintiff, there appeared to have been three other
such sales to Louisiana residents. The suit was essentially for contract
violation, i.e. the boat delivered was alleged to have defects. The district
court and the Fifth Circuit found the jurisdictional contacts between the
boat manufacturer and the forum state insufficient to satisfy due process
requirements. The court found the selling of four boats in Louisiana to
constitute only isolated and sporadic activity, not involving purposeful
activity within Louisiana or any intent to acquire the benefits and protec-
tions of Louisiana law.

Walker v. Newgent5 was a suit by a passenger in a 1963 Opel automobile.
Service was made on Opel pursuant to the Texas long arm statute. Opel
was a German corporation with its principal place of business in Germany.
It had never maintained an office or place of business in Texas or anywhere
else in the United States. It had no agents, servants, or employees within
Texas or the United States. It had never entered into any contracts requir-
ing performance in Texas and had no assets located in Texas. The automo-
bile in question was manufactured in Germany. The accident which
formed the basis of the action occurred in Germany. The Fifth Circuit
found that, even though General Motors owned all of Opel's stock, no
evidence had been presented establishing that degree of control by General
Motors over Opel necessary to permit imputing the business done in Texas
by General Motors to its subsidiary Opel. Indeed, the court concluded that
all relevant activity occurred in Germany, and that the only reason the
case was ever brought in Texas was that plaintiff now resided in Texas.
The Fifth Circuit found this to constitute insufficient contact between
Opel and Texas to invoke jurisdiction.

Swafford v. Avakian' was a suit by a Georgia woman against a California
man seeking damages arising from an alleged breach of contract to marry,
and from fraudulent misrepresentations alleged in connection with the
marriage contract. The Georgia plaintiff alleged meeting defendant in Cal-
ifornia while she was living there. She moved back to Georgia where she
received phone calls and letters from him in California. She returned to
California, and a formal engagement was announced. Shortly thereafter,
the engagement was terminated, and plaintiff returned to Georgia. She
brought suit in the Northern District of Georgia, serving defendant in

4. Id. at 186.
5. 583 F.2d 163 (5th Cir. 1978).
6. 581 F.2d 1224 (5th Cir. 1978).
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California pursuant to the Georgia long arm statute. The Fifth Circuit
found that the only contacts defendant had with Georgia were several
phone calls and letters from California to Georgia. These were insufficient.
The court suggested that the jurisdictional barriers may be higher in non-
commercial actions than in commercial actions.

Barnstone v. Congregation Am Echad7 was a suit by a Texas architect
against a Maine religious group for services rendered. The Maine religious
group contended that there had been no contact between it and plaintiff
in Texas. All work to have been done by plaintiff related to a synagogue
to be built in Maine. The only activity undertaken in Texas was unilateral
activity by plaintiff in preparing sketches, which he would then take to
Maine for review by defendant. The Fifth Circuit concluded that there was
no personal jurisdiction, since defendant had neither transacted purpose-
ful activity within Texas nor invoked the benefits and protection of Texas
law.

Reconciling the expansiveness of approach in Black and Kidwell with
the more restrictive approaches of Charia, Walker, Swafjord and
Barnstone is difficult. Perhaps, just as the Swafford opinion suggests juris-
dictional distinctions between commercial and noncommercial cases, there
are jurisdictional distinctions between litigation that is essentially public
(such as industry-wide antitrust cases and multi-state takeover cases) and
litigation that is essentially private (such as boat warranty claim cases, car
accident cases, breach of contract to marry cases, and suits on professional
accounts). If so, this may reflect the unstated premise that the energies of
the federal judiciary should be primarily channelled toward resolution of
important public issues, rather than toward the more private concerns of
individual litigants.

Breeland v. Hide-A- Way Lake, Inc.I provides an interesting twist in the
long arm area. Plaintiffs, Louisiana residents, were purchasers of lot sites
at a lake development near Picayune, Mississippi. They sued defendants,
a number of Texas citizens, in the Southern District of Mississippi, and
served them under the Mississippi long arm statute. The Fifth Circuit
concluded that the Mississippi long arm statute was only intended to
afford a remedy to Mississippi residents having claims against nonresi-
dents, and that it should not be expanded by judicial interpretation for the
benefit of nonresident plaintiffs.

Lindsey v. Alabama Telephone Co.' dealt with the question of jurisdic-
tional amount in a removal context. In order for there to be removal to a
district court from a state court, 28 U.S.C. §1441(a) requires that the case
be one over which the district court would have had original jurisdiction.
28 U.S.C. §1332 requires a $10,000 jurisdictional amount in diversity cases.

7. 574 F.2d 286 (5th Cir. 1978).
8. 585 F.2d 716 (5th Cir. 1978).
9. 576 F.2d 593 (5th Cir. 1978).
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The Lindsey case involved a plaintiff who alleged $2000 in compensatory
damages for himself, unspecified compensatory damages for members of
his purported class, and one million dollars exemplary damages on behalf
of himself and the class. The Fifth Circuit, stating that the claims of class
members cannot be aggregated for purposes of satisfying the jurisdictional
amount, and finding no allegation of any individual plaintiffs having suf-
fered $10,000 in compensatory damages, held that the allegations of the
complaint did not demonstrate subject matter jurisdiction, and therefore
the case was not properly removable to the federal court. The unstated
premise of Lindsey is that exemplary damages cannot be used to satisfy
the jurisdictional amount.

Aguacate Consolidated Mines Inc. v. Deeprock, Inc. 10 evidences a liberal
approach to transferring cases brought in improper federal forums to dis-
tricts where the cases might have properly been brought in the first in-
stance. The Aguacate plaintiff had sued defendant in a Georgia state
court. Defendant removed the case to the federal district court for the
Northern District of Georgia, and then moved to dismiss for lack of per-
sonal jurisdiction, claiming that there had been insufficient contacts be-
tween defendant and Georgia to meet the requirements of the Georgia long
arm statute. The district court for the Northern District of Georgia agreed
and transferred the case to the Middle District of Alabama, where both
venue and personal jurisdiction were proper. The district court for the
Middle District of Alabama, however, dismissed the case upon receiving
it, holding that the transfer to it in the first instance was improper since
the transferring court did not have personal jurisdiction. By the time all
this had transpired, the statute of limitations had arguably run on some
of plaintiff's claims. The Fifth Circuit reversed the decision of the district
court for the Middle District of Alabama. The court pointed to Goldlawr,
Inc. v. Heiman" which had held that the transfer statute" could be utilized
even where both proper venue and personal jurisdiction were lacking in the
transferring court. This was not entirely dispositive, however, since in
Aguacate, the Northern District of Georgia had been without jurisdiction,
but venue had been proper. This hole had, however, been previously filled
in Dubin v. United States3 which had interpreted 28 U.S.C. §1406(a) to
permit transfer of cases having proper venue but lack of personal jurisdic-
tion. The Fifth Circuit went further to state that even if the Dubin case
had not been available, the court could have properly transferred the case
under 28 U.S.C. §1404(a) which permits transfers for the convenience of

10. 566 F.2d 523 (5th Cir. 1978).
11. 369 U.S. 463 (1962).
12. 28 U.S.C.A. § 1406(a) (1976) provides: "The district court of a district in which is filed

a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of
justice, transfer such case to any district or division in which it could have been brought."

13. 380 F.2d 813 (5th Cir. 1967).

1979]



MERCER LAW REVIEW

parties and witnesses. The court found that plaintiff, in filing his case, had
demonstrated proper diligence and should not be penalized for having
made an improper guess as to the applicability of the Georgia long arm
statute.

Burleson v. Coastal Recreation, Inc. 4 presented what the Fifth Circuit
referred to as "the novel jurisdictional picture of a winning plaintiff seek-
ing to overturn the lower court's judgment for lack of jurisdiction and the
two losing defendants attempting mightily to sustain that jurisdiction."1 5

Burleson, a Texas resident, sued Coastal, a California corporation. Coastal
brought in Inland on a third party complaint, Inland being a Texas corpo-
ration. Burleson amended his complaint to include a claim against Inland
on the authority Fawvor v. Texaco, Inc.,"° which had held that a plaintiff
could assert a claim against a third party defendant under Rule 14 of the
Federal Rules of Civil Procedure even though the assertion of that claim
destroyed complete diversity. At trial, Burleson was found to have sus-
tained damages of $30,000, but the jury found that the negligence should
be apportioned forty-five percent to Burleson, forty-five percent to Coastal,
and ten percent to Inland. The trial court then permitted a stipulation
whereby Coastal assumed Inland's ten percent negligence, and gave Burle-
son judgment against Coastal for $16,500, and entered a take-nothing judg-
ment against Burleson in favor of Inland. Fawvor v. Texaco was then
reversed by the Fifth Circuit. 7 Burleson, who was unhappy with the size
of his award, then appealed, claiming his suit against Inland had been
improper since jurisdiction was lacking, and that the entire case should be
remanded for a new trial. The Fifth Circuit admitted that the district
court's diversity jurisdiction had been defective, since Inland, a Texas
corporation, had been a party to the action. The court was, however, con-
fronted with whether that defect necessarily entitled Burleson to a second
bite at the apple. The court concluded that it did not, noting that the Fifth
Circuit had previously permitted parties who were not indispensable to be
dropped from an action in order to achieve complete diversity, 8 and that
Burleson had chosen his forum and carefully litigated his case. The court,
while sympathetic to Burleson's having received a relatively small sum for
a rather serious injury, nevertheless found that he should not be permitted
a second day in court if his first trial had been otherwise error free. The
Fifth Circuit ordered Inland dismissed from the case and affirmed the
judgment against Coastal.

A judge-made exception to diversity jurisdiction is the so-called domes-
tic relations exception. Until 1978, no Fifth Circuit case had discussed the

14. 572 F.2d 509 (5th Cir. 1978).
15. Id. at 510-11.
16. 387 F. Supp. 626 (E.D. Tex. 1975).
17. 546 F.2d 636 (5th Cir. 1977).
18. Ray v. Bird and Son and Asset Realization Co., 519 F.2d 1081, 1082 (5th Cir, 1975).
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domestic relations exception. In Crouch v. Crouch,'9 the court was con-
fronted with the domestic relations exception and approved it. It found,
however, that the domestic relations exception was inapplicable in Crouch,
which was simply a suit between former spouses for damages caused by
alleged breach of a voluntary separation agreement. The court found this
situation to involve no questions of child custody or parental rights, and
no effort by the parties to seek to play one court system off against another.
Nor did the Fifth Circuit note any particularly strong state interests in
exclusive adjudication of such suits. The case involved nothing more than
money damages with tangential domestic relations overtones. Thus, the
Fifth Circuit felt that the traditional policies supporting the domestic
relations exception were inapplicable, and diversity jurisdiction was ap-
propriate.

H. JURISDICTION: SUBJECT MATrER

The anomaly of judicial expressions of concern over burgeoning case-
loads being coupled with aggressive judicial expansion of jurisdiction was
somewhat checked by the Fifth Circuit in 1978. In a number of decisions,
the court opted for the more restrictive jurisdictional position. Notes of
jurisdictional restraint were also added to the subject of jurisdictional
pleading and proof.

In Reid v. Hughes,0 plaintiff's suit against a group of defendants alleged
violations of §10(b) and Rule 10b-5 of the Securities Exchange Act of
1934,1 but failed to allege either purchase or sale of securities. The Fifth
Circuit held that the purchase or sale of securities was a jurisdictional
prerequisite in such an action, and that the failure to allege a purchase or
a sale required dismissal as a matter of law. The court elaborated by
stating that when federal jurisdiction is based upon the existence of a
federal question, the complaint must state the particular statute under
which the action arises and the facts supporting the application of the
statute. Mere general allegations of a federal question will not suffice.

Not only must subject matter jurisdiction be alleged, but it must be
proved if challenged. In Lister v. Commissioners Court, Navarro County,22

jurisdiction was alleged under 28 U.S.C. §1331, and the jurisdictional
statement included an allegation that there was an amount in controversy
in excess of ten thousand dollars. The suit concerned a challenge to a Texas
reapportionment plan, alleging that the plan diluted the black vote. The
jurisdictional allegation was attacked by defendants, and the only proof as
to the jurisdictional amount was the testimony of one witness that one

19. 566 F.2d 486 (5th Cir. 1978).
20. 578 F.2d 634 (5th Cir. 1978).
21. 15 U.S.C.A. §78j (1971) and 17 C.F.R. §240.10b-5 (1978).
22. 566 F.2d 490 (5th Cir. 1978).
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cannot place a money value on the right to vote. The Fifth Circuit held
this to be insufficient. The court stated that the controversy must be
capable of money valuation in order to satisfy the jurisdictional amount
requirement and that the inherent value of a constitutional right, with
nothing more, is insufficient to satisfy the jurisdictional amount require-
ment. The case was remanded for proof as to the monetary value of the
claim asserted under §1331.

The Reid and Lister decisions are somewhat tempered by Thomas v. E.I.
DuPont de Nemours & Co. ,3 which held that a party should be ,permitted
to amend his complaint after a dismissal for lack of subject matter jurisdic-
tion when the amendment would vest the court with jurisdiction. The Fifth
Circuit held it to be error for a trial court to refuse to allow an amendment
in such a situation.

Several decisions provide restrictive jurisdictional analysis in particular
substantive areas. McLain v. Real Estate Board of New Orleans, Inc. 24 was
an antitrust action brought on behalf of a purported class of buyers and
sellers of residential property in New Orleans against a group of real estate
brokers who were alleged to have conspired to fix the prices of residential
real estate brokerage services. The district court dismissed the action,
finding that the brokerage activity at issue neither occurred in nor substan-
tially affected interstate commerce. The Fifth Circuit affirmed. Plaintiffs
attempted to persuade the court that where there were allegations of per
se violations of federal antitrust laws, the necessity for jurisdictional deter-
minations as to whether the restraints involved demonstrable impact upon
interstate commerce should be dispensed with. The Fifth Circuit rejected
this contention, stating that per se violations do not carry built-in jurisdic-
tion, nor do they reduce jurisdictional thresholds.

Davis v. Passman" was an en banc opinion which held that private
causes of action for money damages are not to be judicially implied from
fifth amendment due process clause violations. Shirley Davis had served
as Deputy Administrative Assistant to United States Congressman Otto
Passman. She was terminated from this position because Passman felt and
stated that the heavy work load required that the job be occupied by a
man. Davis brought suit under 28 U.S.C. §1331 seeking specific relief,
damages, and declaratory relief based on allegations of violation of her
rights under the Fifth Amendment. When Passman's service in Congress
ended, the action narrowed to one simply for money damages. The district
court dismissed the complaint, holding that the Fifth Amendment affords
no private cause of action for money damages. The Fifth Circuit en banc
agreed. The ruling was premised on two primary factors. First, the court

23. 574 F.2d 1324 (5th Cir. 1978).
24. 583 F.2d 1315 (5th Cir. 1978).
25. 571 F.2d 793 (5th Cir. 1978).
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stated that an adoption of such a private cause of action would project
federal jurisdiction into every legally cognizable tortious injury inflicted by
persons acting under color of federal law and might even extend federal
jurisdiction to cover all state action tort claims. Second, and in addition
to what the court characterized as the "floodgates" argument, the court
focused on the more significant constitutional concern that to impose upon
the already overloaded federal judicial system such a potentially massive
increase in jurisdiction would render meaningless the power that the con-
stitution vests -in Congress to establish the jurisdictional ambits of the
inferior federal courts.

Marshall v. Gibson's Products, Inc. of Plano" concerned a restrictive
jurisdictional decision under §8(a) of the Occupational Safety and Health
Act of 1970.7 Section 8(a) does not by its terms authorize the. Secretary of
Labor to petition a district court for an injunction to compel employers to
submit to searches under the Occupational Safety and Health Act. Other
sections of the Act do authorize the Secretary of Labor to bring suit, and
these sections provide for federal jurisdiction. In Marshall, compliance
officers of the Occupational Safety and Health Administration had sought
routine entry into one of defendant's retail stores. Defendant refused to
admit them. The Secretary of Labor then brought suit in the district court
to obtain an order to compel defendant to submit to inspection. The dis-
trict court issued a show cause order and defendant counterclaimed, at-
tacking 8(a) as being repugnant to the Fourth Amendment. The district
court ruled on the merits. The Fifth Circuit vacated the district court
opinion and remanded with instructions to dismiss. The Fifth Circuit
noted that, although defendant's counterclaim raised substantial federal
questions, federal subject matter jurisdiction, if otherwise lacking, cannot
be conferred by counterclaim. Jurisdiction must be apparent on the face
of the complaint. The Fifth Circuit then examined the Occupational
Safety and Health Act and concluded that it does not authorize the Secre-
tary of Labor to petition district courts for injunctions to compel employers
to submit to searches. The court stated that Congress knew full well how
to grant jurisdiction, and that where Congress omits to grant a particular
variety of jurisdiction, courts should not infer such jurisdiction. The court
pointed to the long standing rule of statutory construction that the expres-
sion of certain powers implies the exclusion of others.

In Dr. John T. MacDonald Foundation, Inc. v. Califano,18 the Fifth
Circuit, en banc, answered in the negative the question of whether federal
jurisdiction exists to review decisions of the Secretary of Health, Education
and Welfare awarding reimbursement under the Medicare Act. The Medi-

26. 584 F.2d 668 (5th Cir. 1978).
27. 29 U.S.C.A. §657(a) (1975).
28. 571 F.2d 328 (5th Cir.), cert.denied, - U.S. -, 99 S. Ct. 250, 58 L. Ed. 2d 238

(1978).
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care Act incorporates by reference" the preclusion of review section of the
Social Security Act contained in 42 U.S.C. §405(h) (1974)." The Medicare
Act does not, however, incorporate the review machinery which is con-
tained in the Social Security Act. The Fifth Circuit, relying on the author-
ity of Weinberger v. Salfi,3' held that judicial review of decisions of the
Secretary of Health, Education and Welfare awarding reimbursement
under the Medicare Act are not reviewable by the district court. Section
405(h), the court held, precludes on its face the review of any action of the
Secretary.

One 1978 Fifth Circuit decision reflects a more liberal approach to fed-
eral subject matter jurisdiction. Braniff International, Inc. v. Florida Pub-
lic Service Commission,12 concerned an attack by six air carriers on Florida
air carrier regulations brought under 28 U.S.C.A. §§1331 and 1337, claim-
ing violation of the Supremacy Clause, the Commerce Clause, the Due
Process Clause and the Equal Protection Clause. The district court granted
a a defense motion to dismiss, stating that plaintiffs had failed to make
out a case for federal question jurisdiction. The district court characterized
plaintiffs action as an attempt to obtain a federal defense for a pending
Florida Public Service Commission action, which action involved only
issues of state law. The district court pointed to Public Service Commis-
sion v. Wycoff Co..33 The Fifth Circuit found that the Wycoff dictum had
never been invoked by the Supreme Court during the twenty-six years
since its decision to obtain the result reached by the district court in
Braniff. The Fifth Circuit also noted that the Wycoff opinion arose where
the only remedy sought was a declaratory judgment. In the Braniff case,
the carriers had also sought injunctive relief. The Fifth Circuit concluded,
in reversing the district court, that the assertion of a federal constitutional
claim as a defense in a state action is not a limitation upon the power of
the federal district court to entertain the controversy. The court held that
when a party seeks injunctive and declaratory relief based upon the uncon-

29. 42 U.S.C.A. §1395ii (1974).
30. 42 U.S.C.A. §405(h) (1974) provides: "The findings and decisions of the Secretary

after a hearing shall be binding upon all individuals who were parties to such hearing. No
findings of fact or decision of the Secretary shall be reviewed by any person, tribunal, or
governmental agency except as herein provided.

31. 422 U.S. 749 (1975).
32. 576 F.2d 1100 (5th Cir. 1978).
33. 344 U.S. 237 (1952) which, by way of dictum, stated: "If the cause of action, which

the declaratory defendant threatens to assert, does not itself involve a claim under federal
law, it is doubtful if a federal court may entertain an action for a declaratory judgment
establishing a defense to that claim. This is dubious even though the declaratory complaint
sets forth a claim of federal right, if that right is in reality in the nature of a defense to a
threatened cause of action. Federal courts will not seize litigations from state courts merely
because one, normally a defendant, goes to federal court to begin his federal-law defense
before the state court begins the case under state law." 344 U.S. at 248
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stitutionality of the state statute, and when there are no other concrete
impediments to a proper exercise of federal question jurisdiction, the mere
fact that the constitutional claims might be raised as a defense in a state
proceeding does not alone deprive the federal district court of jurisdiction.

Rarely does a court characterize an action as "wholly insubstantial and
frivolous," but the Fifth Circuit did so in Southpark Square Limted v. City
of Jackson." In Southpark Square, plaintiff contended that the refusal of
the Jackson Permit Department to issue a building permit had made it
impossible to obtain financing on a real estate project. The inability to
obtain financing caused plaintiff to be unable to pay the balance of the
purchase price, which in turn caused the property to be sold at a foreclo-
sure sale. Plaintiff contended that this constituted a taking of plaintiffs
property without compensation in violation of the Fifth and Fourteenth
Amendments. The district court had concluded that it had subject matter
jurisdiction under 28 U.S.C. §1331 and had proceeded to render a judg-
ment for damages. The Fifth Circuit concluded that no amount of strain-
ing permitted it to find any legal substance in plaintiffs position and that
it could not avoid the conclusion that the claim was "wholly insubsiantial
and frivolous." In the court's view, Southpark lost its property as a direct
consequence of its own financial arrangements and tactical decisions, and
in no way because the city commited any act even remotely resembling an
unconstitutional taking.

I. VENUE

United States v. Maryland Casualty Co. - presented to the Fifth Circuit
for the first time the issue of whether an erroneous determination of venue
can amount to "harmless error." The court concluded that the harmless
error doctrine has no applicability to a venue defense unless waived by the
defendant. The case involved a Miller Act 6 claim brought before a district
court lacking venue. 7 The district court denied defendant surety com-
pany's motion to dismiss the claim for improper venue and later granted
a summary judgment on the merits of the complaint in plaintiffs favor.
Upon appeal, the Fifth Circuit considered whether it would be pointless
to reverse and remand the case since only additional expense, delay, and
inconvenience would result through further proceedings below, there being
no factual or legal disputes at issue. The court held that to embark upon

34. 565 F.2d 338 (5th Cir. 1977), cert. denied, 436 U.S. 946 (1978).
35. 573 F.2d 245 (5th Cir. 1978).
36. 40 U.S.C.A. §270b (1969).
37. 40 U.S.C.A. §270b(b) (1969) provides in pertinent parts: "Every suit instituted under

this section shall be brought... in the United States District Court for any district in which
the contract was to be performed and executed and not elsewhere. . . ." (emphasis sup-
plied). The work performed under this contract was not performed in the district where the
suit was filed.
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a search for "harmless error" would be to disregard the unambiguous con-
gressional mandate regarding venue and to engage in impermissible judi-
cial legislation. Judge Rubin, in a compelling dissent, distinguished the
cases relied upon by the majority as cases in which the issue of actural
prejudice was never raised or considered. In arguing that courts of appeals
should give no regard to errors or defects which do not affect the substan-
tial rights of the parties, Judge Rubin argued: "We do not sit to correct
errors as if we were grading academic tests."38 Since the case did not
involve a jury trial or factual disputes, Judge Rubin could find nq prejudice
to the defendant, only prejudice to the taxpayer in terms of increased
litigation expense and delay.

IV. CLAss ACTIONS

The case of Satterwhite v. City of Greenville,3 discussed in last year's
article, 0 has reappeared via an en banc opinion vacating a prior panel
opinion" which itself had vacated the original opinion.42 The case began
as a class action sex discrimination action. The district court denied class
certification and later entered a judgment on the merits against plaintiff's
individual claim. Plaintiff appealed from both rulings, and the original
Fifth Circuit opinion 3 affirmed the judgment against plaintiffs individual
claim but reversed the trial court's refusal to allow the class action suit to
proceed. In a panel opinion on a petition for rehearing, 4 the court reasoned
that the case should be remanded on the class action issue for further
proceedings before the district court. In those proceedings, the district
court was directed to determine whether plaintiff, as of the date class
certification was denied, had satisfied the class action requirements of
Rule 23. If so, the denial of class certification would be erroneous, and the
district court should then determine whether the class itself, on the date
of the dismissal of plaintiff's individual claim, would have retained suffi-
cient interest to serve as an Article M "case or controversy" plaintiff. If
so, then the district judge was directed to determine whether the represent-
ative plaintiff could justify herself as an adequate representative of the
class interest, there having been no intervention by any class members to
take control of the case.

The Fifth Circuit, now sitting en banc, determined that plaintiff was

38. 573 F.2d at 249.
39. 578 F.2d 987 (5th Cir. 1978).
40. Johnson and McCallum, Practice and Procedure, 29 MERCER L. REv. 1037, 1043

(1978).
41. Satterwhite v. City of Greenville, 557 F.2d 414 (5th Cir. 1977).
42. Satterwhite v. City of Greenville, 549 F.2d 347 (5th Cir. 1977).
43. Id.
44. 557 F.2d at 414.
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not a proper class representative as a result of an inadequate interest or
nexus with the class. The lack of merit in the individual claim was clearly
one factor in the determination of a lack of nexus with, and membership
in, the class itself. Of equal importance was the lack of any definable
prejudice to the potential members of the class. Judges Godbold, Brown,
Goldberg, and Simpson dissented, arguing that plaintiff was still a, poten-
tially adequate class representative even though her individual claim
lacked merit.

Pettway v. American Cast Iron Pipe Co."5 made its fourth appearance
before the Fifth Circuit and produced a sixty-six page reported opinion on
complex class action and Title VII issues. The instant appeal involved
objections by the named plaintiffs to a "settlement" imposed by the dis-
trict court awarding the class certain injunctive relief and granting certain
backpay damages only to a portion of the class. Class counsel for plaintiffs
refused to appeal the district court's order, and the named plaintiffs, who
had previously been denominated as the appropriate class representatives,
retained new counsel for the class. A motion to substitute the new counsel
as counsel of record for the class was denied by the trial judge.

Under the Fifth Circuit analysis, the portions of the order dealing with
injunctive relief and with the exclusion of a large number of class members
from the backpay award was the court's own judgment and not a settle-
ment consented to by the litigants. The Fifth Circuit then faced the per-
plexing issue of whether a class appeal was properly before it since the
denominated class counsel had refused to prosecute the appeal. While a
class itself clearly has standing to appeal a judgment of a district court,
the determination of the person or persons who are authorized to make the
final determination of whether the class should appeal when the desirabil-
ity of an appeal is at issue was a matter of first impression.

The Fifth Circuit recognized that potential conflicts of interest exist
among named plaintiffs as class representatives, class members as a group,
and the class counsel. The Fifth Circuit concluded that the decision to
appeal cannot rest entirely with either the named plaintiffs or with the
class counsel. Whenever such potential conflicts of interest exist, the class
attorney is under an obligation to point out those conflicts to the trial
court, and the trial court must then exercise its discretion in deciding
whether to substitute class counsel or to substitute new class representa-
tives for the purpose of maintaining an appeal on behalf of the class.
Among the factors to be considered are: the adequacy of the prior represen-
tation of the class representatives; the extent to which class members
support or oppose the appeal; the extent to which an appeal may be neces-
sary to protect the interests of absent class members; the adequacy of the
representation provided by the class attorney; the adequacy of the repre-

45. 576 F.2d 1157 (5th Cir. 1978)
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sentation which is likely to be provided by the attorney named to prosecute
the appeal; and the reasonableness of the decision to appeal including an
assessment of the possibilities of success on the merits. Based upon these
factors, the Fifth Circuit determined that the trial court in Pettway abused
its discretion in refusing to allow a substitution for class counsel for the
purposes of appeal, and that an appeal on behalf of the class was properly
before it.

In Johnson v. American Credit Co." the Fifth Circuit ruled the Georgia
prejudgment attachment statute47 to be unconstitutional; however, the
case is also notable for the detailed analysis of the different classes for
which the named plaintiff was an inadequate representative. Plaintiff,
whose automobile was seized in an attachment proceeding on the ground
that she was about to remove it from the state, asserted four distinct
constitutional challenges to the Georgia statute: a lack of judicial scrutiny
and supervision relating to the issuance of an attachment; a lack of prompt
post-seizure hearing; the lack of extraordinary circumstances in each of six
statutory grounds which were claimed to justify the absence of notice and
hearing; and the potential lack of notice and hearing before an actual sale
of the seized property. Plaintiff sought to represent all persons who have
had or will have property attached prior to judgment under the Georgia
statutory scheme.

The court of appeals held that plaintiff was a member of the class to be
represented in challenging the statute on the first two grounds. However,
the Fifth Circuit also concluded that plaintiff was not a member of the
class to be represented in challenging the statute on the third and fourth
grounds. While holding that plaintiff could represent a sub-class of persons
with regard to the third constitutionality argument (that class being all
persons who, like plaintiff, have had or will have their property attached
prior to judgment because they were allegedly removing the property from
the state), the court ruled that plaintiff was not an appropriate representa-
tive of any persons suffering prejudgment attachment under the other five
statutory circumstances since she had not herself experienced that sanc-
tion. Similarly, the court held that since plaintiff had not suffered an
actual sale of her attached property without notice and hearing, she could
not represent persons who have been or would be deprived of property in
this manner.

In Herbert v. Monsanto Co., 4s the Fifth Circuit considered whether a
class member, who has previously opted out of a class settlement, may
then file against the same defendant a similar class action on behalf of all
other persons who have also opted out the class settlement. The district

46. 581 F.2d 526 (5th Cir. 1978).
47. GA. CODE ANN. §8-101 (1973).
48. 576 F.2d 77 (5th Cir. 1978).
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court had concluded that the maintenance of the prior class action pre-
cluded the appellant from taking advantage of the class action mechanism,
and the Fifth Circuit reversed. Since the appellant enjoyed the right to
institute a class action procedure prior to the original filing, he returned
to that status when he was dismissed as a party to the class proceeding.
To hold otherwise, the court reasoned, would be at odds with judicial
economy whenever a large number of class members opted out of a poten-
tial class settlement. In such a case, the elimination of the class action
mechanism would result in separate individual actions in the various dis-
trict courts when one action would suffice. No res judicata bar existed on
the class members opting out of the previous proceeding.

Roper v. Consurve, Inc. 9 established that an individual plaintiff, whose
individual claim is upheld, can continue to represent the class interest as
a class representative even after his individual claim is resolved. In Roper,
the district court denied certification of the class action brought by certain
named credit card holders against a national bank for alleged usury viola-
tions. After the denial of class certification, defendant bank tendered to
the two class representatives payment in full of all damages claimed by
them individually, and judgment was entered on their behalf. The individ-
ual plaintiffs chose to appeal the denial of class certification. On appeal,
defendant bank argued that the issues presented by plaintiffs individually
below were now moot through the entry of a judgment in their favor and
they now had no interest in the outcome of the class claim. The court of
appeals rejected the notion that a defendant may short-circuit a class
action by paying off the class representatives either with their acquies-
cence or, as in Roper, against their will. The court found no serious ques-
tion about the ability or willingness of the named plaintiffs to represent
fairly and adequately the interest of the class.

In Alabama v. Blue Bird Body Co.,50 plaintiff filed a private antitrust
class action alleging a conspiracy to fix prices against various manufactur-
ers of school bus bodies. Plaintiff asserted not only a claim on behalf of a
class of all governmental entities within the State of Alabama, but also a
claim on behalf of all governmental entities within the entire United States
which purchased such products. District Judge Robert E. Varner formu-
lated a novel approach to manageability problems in order to allow the
national claim portion of the case to proceed as a class action. The plan
consisted of a bifurcated trial, split between the liability and damage
issues. After a jury determination on the issue of liability for the nation-
wide class, Judge Varner proposed to sever the cases of national class
members on a state by state basis, transferring each severed case to a
district court in the appropriate state for the determination of damages.

49. 578 F.2d 1106 (5th Cir. 1978).
50. 573 F.2d 309 (5th Cir. 1978).
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Judge Varner believed this approach to be necessary based upon a factual
determination that more than 16,000 governmental entities were involved
as purchasers on a nationwide basis, and that all fifty states (and even
many local governmental entities) had varying standards for school bus
specifications and for purchasing procedures. Given the variations in pur-
chasing methods and the lack of any standardized or uniform product,
Judge Varner recognized that a national class would be totally unmanage-
able if he alone had to handle all of the damage issues for distinct class
members. His bifurcated procedure was a bold attempt to achieve the
judicial economy inherent in the class action concept.

The Fifth Circuit, finding an absence of common issues of law and fact
which predominated over the individual issues, determined that Judge
Varner had erred in certifying this nationwide class. The Fifth Circuit
ruled that, on remand, plaintiff should be afforded the opportunity to
attempt to establish through appropriate discovery the proper factual and
legal predicate for class certification. However, the court went on to disap-
prove the implementation of this bifurcation, severance, and transfer
scheme proposed in the district court. The appellate judges questioned
whether any class action could be considered "manageable" within the
meaning of Rule 23 if a plan of "judicial fission" was needed in order to
make it so.

V. DERIVATIVE ACTIONS

Few Fifth Circuit opinions have dealt with Rule 23.1 of the Federal Rules
of Civil Procedure entitled Derivative Actions by Shareholders. In
Schilling v. Belcher5' the Fifth Circuit held that Rule 23.1, in addition to
its explicit "contemporaneous ownership" requirement (i.e. that the plain-
tiff must have owned stock in the defendant corporation at the time of the
transaction of which he complains), implicitly requires that the plaintiff
be a shareholder at the time suit is brought and continue to be a share-
holder throughout the litigation. The court held that if the plaintiff share-
holder sells his stock pending appeal, then he loses standing to further
prosecute the case. The court found this to be implicit in the language of
Rule 23.1 requiring the action to be "brought by one or more sharehold-
ers. '52 In Schilling, plaintiffs shares had been purchased pending appeal
from a judgment in his favor. The Fifth Circuit held that, having sold his
stock, Schilling lost his derivative standing to litigate claims on behalf of
the corporation. Although this holding is in line with general authority,53

Schilling appears to be the first time the question has been addressed by
the Fifth Circuit.

51. 582 F.2d 995 (5th Cir. 1978).
52. FED. R. Civ. P. 23.1.
53. 7A C. WIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE §1826, at 325 (1972).
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In Darrow v. Southdown, Inc. ,' the Fifth Circuit sidestepped the ques-
tion of whether the holder of a convertible debenture has an ownership
interest and therefore derivative standing for purposes of Rule 23.1. Darrow
is, nevertheless, a significant decision in the derivative action area. Rule
23.1 provides that no derivative action may be dismissed or compromised
without approval of the court, and requires that notice of any proposed
dismissal or compromise be given to shareholders. Not uncommonly, in-
cluded among the shareholders who must receive notice of a proposed
dismissal or compromise are persons named as defendants in the derivative
action, i.e. corporate officers and directors who are additionally sharehold-
ers. In Darrow, the Fifth Circuit was confronted with the question of the
standing of such defendant shareholders to object to a proposed derivative
action settlement. The Fifth Circuit properly recognized that derivative
actions are based on equitable principles, and that it would be anomalous
for a party to occupy simultaneously the position of a defendant sued by
the corporation and shareholder seeking to advance the interests of the
corporation. The court held that equitable principles preclude a party from
assuming such a contorted position. The court noted the inherent conflict
of interest in such a party's position and the obvious inequity of allowing
such party to delay by appeal a settlement otherwise acceptable to nonde-
fendant shareholders and the court. The court found these equitable con-
siderations reinforced by the plain language of Rule 23.1, which requires
the shareholder representative to "fairly and adequately represent the in-
terest of the shareholders . . . similarly situated . ,,5 This the court
found impossible for a defendant-shareholder.

VI. ABSTENTION

Abstention is a collective heading for several distinct categories of fed-
eral court restraint, all of which are premised on considerations of federal-
ism." None of these doctrines has generally been extended so far as to
require federal court abstention just so that a state court might first con-
sider whether a state statute violates the federal constitution. A somewhat
closer case for abstention is presented when the question is whether a state
statute violates the state constitution. As to that question, it has been
suggested 57 that the proper line is to abstain when the constitutionality of
a state statute is dependent upon the interpretation of some specialized
state constitutional provision, but not to do so when the state constitu-
tional challenge is based on constitutional provision substantially similar
to a federal constitutional provision.

54. 574 F.2d 1333 (5th Cir. 1978).
55. FED. R. Civ. P. 23.1.
56. 17 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE §§4241-4255 (1978).
57. Id. at §4242, at 463.

1979]



MERCER LAW REVIEW

In Pollard v. Cockrell,5 the Fifth Circuit adhered to this suggested pro-
per line. In Pollard, a group of massage parlor owners challenged several
portions of the San Antonio massage parlor ordinance under 42
U.S.C. § 1983 and sought injunctive and declaratory relief, alleging that the
ordinance violated the First, Fourth, Fifth, Ninth, and Fourteenth Amend-
ments to the United States Constitution. A similar attack on the San
Antonio massage parlor ordinance was already under way in the Texas
state courts, brought by a group of massage parlor owners and masseuses,
none of whom were parties to the federal action, on basically the same
grounds as those involved in the federal proceeding. When the federal
action was filed, and indeed when it went to trial, the related state action
was on appeal in the Texas appellate courts. Defendants in the federal
action asked that the federal court abstain, pending final dispostion of the
Texas litigation. The Fifth Circuit rejected this abstention request, holding
that abstention was not appropriate when the challenge in the state courts
involved nothing more than the state constitutional counterpart to the
federal Bill of Rights. The Fifth Circuit stated that deference to state
courts is not mandated every time that the exercise of federal jurisdiction
might produce a conflicting outcome.

In two other decisions, the Fifth Circuit expanded abstention concepts.
In Gibson v. Jackson,5" an indigent black male under a Georgia death
sentence filed a state habeas corpus action, alleging that the state courts
of Georgia were required to appoint counsel and to provide funds to pay
for investigative and witness expenses incurred in connection with the
state habeas proceeding. The claim to entitlement of appointed counsel
was based on extension of the federal constitutional principles underlying
the United States Supreme Court's decision in Bounds v. Smith.1 The
state habeas action was stayed by agreement of the parties to permit
Gibson to file a federal action under 42 U.S.C. §1983, seeking a federal
declaratory judgment that Georgia was required to afford him appointed
counsel and reasonable monetary assistance as a matter of constitutional
right. The federal district court found Bounds v. Smith persuasive and
held that Gibson was entitled to assistance of counsel and investigation
and litigation expenses.

The Fifth Circuit reversed, holding that the district court should have
abstained pending completion of the state habeas proceeding. The Fifth
Circuit acknowledged that Gibson did not present an "orthodox abstention
situation."'" It categorized its holding as being in response to Pullman 2

and its progeny. Pullman abstention is normally thought to require an

58. 578 F.2d 1002 (5th Cir. 1978).
59. 578 F.2d 1045 (5th Cir. 1978).
60. 430 U.S. 817 (1977).
61. 578 F.2d at 1051.
62. Railroad Comm'n v. Pullman Co, 312 U.S. 496 (1941).
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unsettled question of state law. In Gibson, the court had to strain to find
any lack of clarity in the Georgia law. It acknowledged that the Georgia
Supreme Court had previously rejected the right to appointed counsel in
habeas proceedings, but hastened to point out that it had not considered
the issue in a death case. Further, the Fifth Circuit stated that the Georgia
courts had not considered what effect Bounds v. Smith might have. Fi-
nally, the Fifth Circuit pointed to dissenting opinions of two former Geor-
gia Supreme Court justices who had indicated their views that due process
required appointment of counsel and state financial assistance. The Fifth
Circuit's overriding consideration in requiring abstention was the hope
that a state decision in Gibson's favor might eliminate the necessity for
federal determination of a difficult federal constitutional question. One
might question whether Gibson represents undue restraint by the federal
courts, particularly since the Georgia court had stayed its proceeding
pending a federal determination of what it viewed as a federal constitu-
tional question.

In Will v. Calvert Fire Insurance Co.,"3 the Supreme Court refused to
issue a mandamus against a federal district judge who had deferred hear-
ing a claim in which the federal district court had exclusive jurisdiction,
since the same issue was being considered by a state court, and since the
federal district judge felt that federal consideration of it would be duplica-
tive. The Supreme Court held that gratuitous interference with the orderly
disposition of state court litigation should be avoided. The Fifth Circuit
in Finch v. Mississippi State Medical Association, Inc. 4 relied on Will to
provide authority for it to stay consideration of an appeal, pending adjudi-
cation of related state law issues in pending state litigation. In Finch, a
number of Mississippi officials attacked the state's method of selecting
members to the State Board of Health, contending that the process dis-
criminated against Blacks. One month after the federal suit was filed,
Mississippi filed a quo warranto action in the state courts challenging the
authority of certain persons to sit on the Mississippi Board of Health. The
state action was, however, continued at the request of the federal action
plaintiffs until the federal district court could decide a motion to dismiss
filed by defendants in the federal action. The federal court granted the
motion to dismiss, and plaintiffs appealed the federal dismissal without
ever seeking a resolution of the state law issues in the state court. The Fifth
Circuit ordered the federal action plaintiffs to present the state law issues
to the state court as rapidly as possible, and to submit a certified copy of
any state court decree to the Fifth Circuit when it was rendered. The Fifth
Circuit further ordered that should the state courts of Mississippi not
decide the state law issues within ninety days, then the Fifth Circuit would
determine what course to pursue.

63. 437 U.S. 655 (1978).
64. 585 F.2d 765 (5th Cir. 1978).
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In both Finch and Gibson, the Fifth Circuit speaks in terms of judicial
efficiency and avoiding unnecessary confrontations within the federal sys-
tem. Both decisions, however, resulted in shuffling litigants back and forth
between the federal and the state systems when both the parties and the
state courts had agreed to defer state decisions pending federal judicial
determinations.

VII. INTERVENTION

In Wheeler v. American Home Products Corp. ,5 the Fifth Circuit consid-
ered the impact of an intervening party on the dismissal provisions of Rule
41. The initial action was filed as a class action, Title VII(sex discrimina-
tion) claim, and shortly thereafter, the appellants were granted leave to
file an intervenor's complaint as additional parties plaintiff. The original
plaintiffs and the defendant negotiated a settlement which was approved
by the trial court in a proceeding similar to that mandated by Rule 23(e)
regarding class action compromises. The intervening appellants objected
to the order approving the settlement and dismissing their complaint with
prejudice. The Fifth Circuit ruled that the dismissal procedure followed by
the district court was not authorized since the action was not certified to
proceed as a class action. Rule 41(a)(1) did not authorize the dismissal as
against the intervenors because the stipulation of settlement did not in-
clude "all" parties, the intervenor being "parties." Rule 41(a)(2) did not
authorize the dismissal because its requirement that the dismissal be made
at the "plaintiffs instance" refers to a proposal by all plaintiffs. Since the
intervenors were made parties plaintiff to the action, the motion for dis-
missal was not made at the instance of all plaintiffs. The Fifth Circuit
determined that once intervention has been allowed, the intervening par-
ties may not have their rights stipulated away by the original litigants.

Perhaps as a consequence of the significant impact an intervening party
has upon the course of litigation, the Fifth Circuit continues to uphold
wide trial court discretion in denying permissive intervention. In
International Tank Terminals, Ltd. v. M/V Acadia Forest,6 defendant
claimed to possess a contractual right of indemnification against a non-
party concerning plaintiff's claim. The third party denied the existence of
any such indemnification claim, both as to expenses of litigation and as
to damages. In its claimed indemnity contract, defendant possessed cer-
tain arbitration rights against the third party, and determined that it
would prefer to arbitrate its indemnification claims against the third party
at the conclusion of the litigation. Therefore, defendant did not implead
the third party even though that procedural device was available to it. The

65. 582 F.2d 891 (5th Cir. 1977).
66. 579 F.2d 964 (5th Cir. 1978).
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third party filed a motion to intervene as a party defendant to the action
in order to insure that plaintiff's claims against defendant were vigorously
defended (and, presumably, also to tempt the original defendant into a
crossclaim, thereby avoiding arbitration). The Fifth Circuit upheld the
district court's denial of the intervention motion. Both courts reasoned
that the intervenor could intervene as a matter of right if it acknowledged
the obligation of indemnity. However, since that obligation was denied, no
such right existed, and the district court did not abuse its discretion in
refusing to force a judicial resolution of the possible claim-over when the
intervenor had expressly agreed by contract to arbitrate all claims. Per-
missive intervention pursuant to Rule 24(b) was appropriately denied.

Certain parents of school children attempted to intervene in a school
desegregation case styled United States v. Perry County Board of
Education.7 The case was originally filed in August, 1966, and resulted in
practically continuous judicial supervision of the school district over the
next thirteen years. The instant appeal concerned a petition to the district
court by the school board seeking approval for the construction of two new
school facilities. Objecting parents sought to intervene in support of a
centralized, consolidated high school in contrast to the board's proposal.
Ruling that the location of the school was only an issue for judicial determi-
nation if it impacted on desegregation, the district court denied interven-
tion. The Fifth Circuit, in reviewing the record, found numerous, impor-
tant reasons for opposing the school board's proposal, but all were unre-
lated to desegregation and the establishment of a unitary school system.
Denial of the intervention was affirmed.

In Cohn v. Equal Employment Opportunity Commission,8 the Fifth
Circuit faced the familiar problem of whether persons who may be ad-
versely affected by the disposition of a case have the right to intervene in
an employment seniority/promotion rights case. Two lawyers who were
initially awarded promotions sought to intervene in an action brought by
a disgruntled coworker who alleged that he had been discriminated against
because of his race and religion. The intervention motion was prompted
by a consent decree requiring the employer (the Equal Employment Op-
portunity Commission) to vacate the two promotions and reevaluate all
candidates. The district court denied the intervention motions, ruling that
the EEOC's interests in contesting the claim were adequate to protect the
intervening parties. The Fifth Circuit reversed and remanded for further
proceedings on the ground that the intervenors' interests in narrowing the
range of possible sanctions differed from the EEOC's interest after the
consent order. Since the intervenors' interests would need protection only
if there were no more than two positions to be filled through promotion,

67. 567 F.2d 277 (5th Cir. 1978).
68. 569 F.2d 909 (5th Cir. 1978).
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the factual issue of whether a third position was available required further
proceedings. The court determined that it would be premature to adjudi-
cate the substantive issues in the case while the events were still unfolding,
since a review of the denial of intervention could be appropriately had only
after a full determination of the factual events involved.

VIII. DIscovERY

Griffin v. Aluminum Co. of America 9 is yet another example of the
judiciary's efforts to protect a pro se litigant from himself. Plaintiff filed a
Title VI 70 complaint in forma pauperis, and then failed to appear for his
noticed deposition. Counsel for defendant wrote him requesting an explan-
ation and warning him of the consequences of a continued failure to ap-
pear, but defendant refused to respond to these inquiries. The district
court, concluding that any financial sanctions that it might enter would
be ineffective, ordered the case dismissed pursuant to Rule 37(d). The
Fifth Circuit reversed, finding an abuse of discretion in the sanction im-
posed. While disclaiming any function as an appellate court to determine
whether it would have dismissed the complaint as an original matter, the
court noted that lesser sanctions, such as ordering the deposition to be
given at a fixed future time, would have produced clear evidence sustain-
ing or destroying plaintiff's claim on appeal that he was merely ignorant
of his obligations under the Federal Rules.

It is to be noted that when the trial court documents its factual record
with repeated refusals to comply with discovery requests, the Fifth Circuit
is not the least bit hesitant to affirm the trial court's decision to apply the
ultimate sanction of dismissal. In the case of In re Liquid Carbonic Truck
Drivers Chemical Poisoning Litigation M.D.L. Docket No. 252,7" the appel-
late court affirmed a trial court's dismissal of the claims by certain plain-
tiffs in a multi-district court suit. The trial court had amply documented
continued dilatory tactics by the particular plaintiffs themselves through
examples of their refusal to cooperate with their own trial counsel, and
lower court findings of "flagrant bad faith" and a "callous disregard of
court orders" were held to warrant the ultimate sanction. Similarly, in
Factory Air Conditioning Corp. v. Westside Toyota, Inc.,72 a dismissal was
upheld even though the offending litigant urged the court that its failure
to comply with discovery requirements was based upon the advice and
direction of its legal counsel, who had been replaced. The trial court, while
stating that caution must be exercised in order to avoid imposing a harsh
penalty upon an innocent litigant who is in no way connected with or

69. 564 F.2d 1171 (5th Cir. 1977).
70. 42 U.S.C.A. §2000(e) (1974).
71. 580 F.2d 819 (5th Cir. 1978).
72. 579 F.2d 334 (5th Cir. 1978).
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responsible for the conduct of his counsel, concluded that this litigant had
not carried the burden of proving its innocence. The trial court stressed
that plaintiff's local counsel (who was not claimed to have misadvised the
client) had direct contacts with his client attempting to obtain from it
appropriate discovery responses, and the Fifth Circuit, in affirming the
dismissal, was duly impressed.

Aviation Specialties, Inc. v. United Technologies Corp. 13 evidences Fifth
Circuit approval of the continuing trend of district courts to limit or re-
strict the discovery process. In this antitrust action, the trial court set a
deadline for the completion of discovery, a deadline with which plaintiff's
counsel failed to comply. Plaintiff complained that it was unable to re-
spond appropriately to a summary judgment motion by defendant since
only one set of its interrogatories had been answered and only a few deposi-
tions taken before the discovery bar date set by the trial court. Noting a
misconception by plaintiff's counsel that antitrust cases must invariably
continue discovery in successive waves over many years, the Fifth Circuit
affirmed the granting of defendant's summary judgment motion, ruling
that the record from the existing discovery was clear enough to disclose the
absence of any genuine issue of material fact. The holding that the trial
judge did not abuse his discretion in declining to lengthen the time allotted
for discovery will likely be cited in future cases in which trial courts restrict
the number and type of discovery inquiries, whether through depositions,
interrogatories, or otherwise.

IX. DISMISSAL

Lopez v. Aransas County Independent School District7' and Freedson v.
Commissioner75 are unusual cases in that a dismissal by the trial court of
each was affirmed on appeal. In Freedson, an attorney taxpayer petitioned
the court in protest of an Internal Revenue Service assessment. After nu-
merous continuances and after failures to appear at pre-trial conferences,
the trial court concluded that the taxpayer was unreasonably hindering the
progress of the case. The Fifth Circuit endorsed the position of Learned
Hand who wrote that "There must come a time when even at some risk of
error, a court is justified in accepting as conclusive a series of apparent
subterfuges.""6 In Lopez, after an announcement of ready at a calendar
call, plaintiff submitted an eleventh hour oral motion for continuance
based upon plaintiff's lack of availability for trial. The trial court's denial
of that motion was determined to be well within the bounds of its discre-

73. 568 F.2d 1186 (5th Cir. 1978).
74. 570 F.2d 541 (5th Cir. 1978).
75. 565 F.2d 954 (5th Cir. 1978).
76. Katz v. Commissioner, 188 F.2d 957, 1959 (2d Cir. 1951).
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tionary powers, and a dismissal with prejudice for failure to prosecute was
affirmed.

In Hemrnmerle Industries, Inc. v. Kassuba7 7 the Fifth Circuit considered
a dismissal without prejudice of a plaintiffs suit against a bankrupt. De-
spite plaintiffs contention that its claim was contingent and unliquidated
and would be unaffected by the bankruptcy proceeding, the district court
dismissed the case, ruling that its dismissal was without prejudice to plain-
tiffs right to refile at the conclusion of the bankruptcy proceeding. The
Fifth Circuit reversed, holding that a dismissal under these circumstances
might result in a statute of limitations bar. Therefore, a stay of the pro-
ceeding pending the outcome of the bankruptcy was the appropriate relief.

In Yoffe v. Keller Industries, Inc. ,7 the Fifth Circuit considered the
appealability of an order granting plaintiffs Rule 41(a)(2) motion to dis-
miss without prejudice. The district judge granted plaintiff's motion on the
condition that plaintiff pay $44,000 in costs and attorney's fees to defen-
dant. The Fifth Circuit reconsidered its decision in LeCompte v. Mr. Chip,
Inc.7

1 which held that any requirement to pay costs and fees imposed upon
a plaintiff as a condition to a dismissal without prejudice does not impose
appealable "prejudice" in a legal sense. The Fifth Circuit modified its
prior decision slightly in concluding that the mere requirement to pay
money as a condition precedent to a dismissal without prejudice could
constitute the "legal prejudice" necessary to achieve appealability; how-
ever, the financial burden imposed by the condition in Yoffee was not so
outrageous or patently unreasonable as to amount to appealable legal prej-
udice.

The Fifth Circuit outlined two options for a plaintiff finding itself in the
Yoffe situation. If the plaintiff viewed the condition as too high a price to
pay for a voluntary dismissal without prejudice, it could decline to dismiss,
decline to pay, and take its chances at trial. Alternatively, the plaintiff
could accept the dismissal and decline to pay with knowledge that the
refusal to pay could then result in a dismissal with prejudice. However,
that dismissal with prejudice would clearly go to the merits of the case and
would be subject to the appeal rights sought by the plaintiff. Based on the
Fifth Circuit's analysis of these alternative courses of action, Yoffe's coun-
sel petitioned the court for a rehearing seeking a direction to the district
court entitling plaintiff to withdraw his motion for dismissal without preju-
dice and proceed to trial. The court refused to issue any such direction,""
indicating that the withdrawal of the motion would be a matter within the
discretion of the trial judge. However, the court volunteered that the exer-
cise of such discretion by the trial court should take into account the

77. 575 F.2d 513 (5th Cir. 1978).
78. 580 F.2d 126 (5th Cir. 1978).
79. 528 F.2d 601 (5th Cir. 1976).
80. Yoffe v. Keller Indus., Inc., 582 F.2d 982 (5th Cir. 1978).
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extraordinary nature of the relief sought and the additional expense to
which defendant had been put by the improper and unnecessary appeal.

X. TRIAL

A trial judge's refusal to give an appropriate jury charge requested by
counsel was considered in Ivy v. Security Barge Lines, Inc.,8 1 and although
the court was not required to rule on the issue because of other errors
requiring a new trial, the tone of the court's analysis indicates that no error
would have been found. Defendant's counsel, after the trial judge had
initially instructed the jury in accordance with written charges requested
by counsel for both sides, suggested to the court that an additional jury
charge would be appropriate. The trial judge expressed a willingness to
give the instruction to the jury if the attorney would give him the substance
of the request. When defendant's counsel indicated that a recess would be
necessary to prepare such a charge, the judge declined to allow such a delay
in the trial, and refused to prepare the instruction himself, stating that it
was inappropriate "to shoot from the hip '

1
2 at that late stage in the trial.

The Fifth Circuit was obviously very sympathetic with the trial judge's
plight, stating that trial judges are not "black-robed computers equipped
to spew forth jury charges on every point of law at the prodding of counsel's
magical words."sWhile acknowledging that the trial court does have a
duty to honor counsel's requests for special charges timely made, even in
those instances in which only the substance of the issue is made known,
the court also recognized that there is a similar obligation on lawyers to
assist the court since the lawyers know far better than the court the issues
in the case and its hidden complexities, and can therefore plan ahead,
giving both the court and opposing counsel some opportunity to reflect
upon the request to charge and to respond to it.

A district judge's wide discretion in controlling the trial of the case is
evidenced in Kestenbaum v. Falstaff Brewing Corp.84 Approximately one
week before trial, plaintiffs counsel retained a new "expert witness," and,
although it informed counsel for defendant, it did not reasonably supple-
ment its answers to interrogatories regarding expert witnesses. The trial
court overruled defendant's objections to the use of the expert, and the
Fifth Circuit agreed, indicating that defendant's counsel did not seek to
depose the expert and could not detail any matters which defendant was
prevented from raising on cross-examination because of inadequate inter-
rogatory responses or inadequate time to prepare.

81. 585 F.2d 732 (5th Cir. 1978).
82. Id. at 739.
83. Id.
84. 575 F.2d 564 (5th Cir. 1978).
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Shelak v. White Motor Co. u is a rare exception to this discretionary rule.
Two days before trial, defendant's counsel was informed by plaintiff in a
personal injury action that it would be contending that a back injury at
issue had produced damage to the plaintiff's cardiovascular system. A new
expert witness was named by plaintiff to testify on that damage issue. The
night before the trial was to commence, defendant's counsel obtained a
deposition from the new expert, and, at the calendar call the next morning,
moved the court for a continuance or, in the alternative, for an order
excluding that expert's testimony at trial. Defendant asserted that it was
unprepared to defend against a heart attack case on such short notice. The
trial court denied both motions and the case proceeded to trial, resulting
in a substantial verdict in favor of plaintiff. The Fifth Circuit reversed,
allowing defendant a new trial, but only on the issue of damages. Judge
Rubin, in another forceful dissent, objected to the intrusion of appellate
review into an area reserved for the wise exercise of the trial court discre-
tion.

The awarding of costs was also considered in several cases by the Fifth
Circuit during this past year. In Breeland v. Hide-A-Way Lake, Inc.,'6 a
district court's awarding of all costs against the prevailing party in the
litigation was held to be erroneous. While a district court enjoys discretion
in determining who shall bear the costs of litigation and how those costs
shall be apportioned, the prevailing party will ordinarily be awarded costs,
or at most will be denied an award of costs. Since no justification for the
trial court decision existed in the record, the case was remanded to the
district court for a reallocation of costs.

The Fifth Circuit considered whether expedited "daily transcripts" of a
court proceeding were costs which could be awarded to the prevailing party
in the case of In re Nissan Antitrust Litigation.8 7 The court ruled that a
"daily copy" was for mere convenience of the party requesting it and was
by no means indispensable. Therefore, an award based upon those expen-
ses was an abuse of discretion of the trial court.

XI. INJUNCTIONS

Federal courts have broad equitable powers, and to the extent that addi-
tional powers may be needed in particular situations, they have these
provided by the All Writs Act.88 The breadth of these powers, nevertheless,
finds limitation in specific requirements attached to their exercise as well
as in doctrines of judicial restraint.

85. 581 F.2d 1155 (5th Cir. 1978).
86. 585 F.2d 716 (5th Cir. 1978).
87. 577 F.2d 910 (5th Cir. 1978).
88. The All Writs Act is found in 28 U.S.C.A. §1651(a) (1966) and reads: "The Supreme

Court and all courts established by Act of Congress may issue all writs necessary or appropri-
ate in aid of their respective jurisdictions and agreeable to the usages and principles of law."
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Rule 65(d) of the Federal Rules of Civil Procedure requires that injunc-
tions "be specific in terms" and describe in reasonable detail. . .the act
or acts sought to be restrained." '89 In Payne v. Travenol Laboratories, Inc. "
the Fifth Circuit noted that this specificity requirement is a reflection of
the seriousness of the consequences flowing from a violation of an injunc-
tive order. In Payne, the court was confronted with an injunction prevent-
ing defendants from "[d]iscriminating on the basis of color, race, or sex
in employment practices or conditions of employment."9 The Fifth Circuit
held that this failed to meet the specificity requirement of Rule 65, noting
that such "obey the law" injunctions cannot be sustained.

A judicial prerequisite to the issuance of an injunction based on past
violations of law is a reasonable likelihood of future violations. In SEC v.
Blatt,9" the Fifth Circuit noted that an injunction as to future acts must
rest on a determination of a reasonable likelihood of future violations. The
Commission had obtained a district court injunction against an attorney
who had participated, to a relatively minor degree, in a violation of Rule
10b-5. The Fifth Circuit found that the Commission failed to demonstrate
any reasonable likelihood of future violations by the attorney. It found the
attorney's violation to have been isolated, relatively minor, and less than
egregious. The court thus determined that the trial court exceeded its
discretion in finding a reasonable liklihood of future violations and there-
fore, held the injunction against the attorney to be error.

Rule 65(c) specifies that a party seeking an injunction may be required
to post security in "such sums as the court deems proper."93 Corrigan
Dispatch Co. v. Casa Guzman, S.A.94 held that the security required is a
matter addressed to the discretion of the trial court, noting that the trial
court may indeed elect to require no security at all. There was no need in
Corrigan Dispatch for the posting of any additional security since $170,000
was already held in the registry of the court for the payment of whatever
costs and damages might be incurred.

Ealy v. Littlejohn95 may be one of the more aggressive injunction cases
in Fifth Circuit history. A Mississippi grand jury had investigated the
death of a young black male who died of a gunshot wound inflicted by law
enforcement officers in Marshall County, Mississippi. The grand jury
failed to return an indictment against any of the police officers who had
custody of the young man at the time of his death. After the grand jury

89. FED. R. Civ. P. 65(d).
90. 565 F.2d 895 (5th Cir.), cert. denied, - U.S. -, 99 S. Ct. 118, 58 L. Ed. 2d 131

(1978).
91. Id. at 897.
92. 583 F.2d 1325 (5th Cir. 1978).
93. FED. R. Civ. P. 65(c).
94. 569 F.2d 300 (5th Cir. 1978).
95. 569 F.2d 219 (5th Cir 1978).
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recessed, the Marshall County United League, an association of black
citizens in Marshall County, circulated a leaflet accusing the law enforce-
ment officials of failing to conduct a serious investigation into the incident
because the dead youth was black. The leaflet also labeled the grand jury
hearing a "farce."" The grand jury was called back into session, and for
two days it interrogated United League members and officers about their
knowledge of the facts surrounding the fatal shooting of the black youth.
These United League members and officers were also questioned about the
internal and financial operations and activities of the United League. The
grand jury issued a final report and recessed. The United League then filed
a §1983 action, requesting temporary, preliminary, and permanent injunc-
tions restraining defendants from interfering in the exercise by plaintiffs
of their first amendment rights, and further requesting that the Mississippi
officials be enjoined from instituting any prosecution of plaintiffs based on
their grand jury testimony. The district court denied the requested relief.
The Fifth Circuit reversed. The court readily admitted that there were no
state prosecutions pending against any of the plaintiffs, that none had
been brought since the filing of the action, and that the grand jury investi-
gation had been concluded and the grand jury discharged. The final report
of the grand jury was, according to the Fifth Circuit's opinion, filed on
September 11, 1974. The Fifth Circuit's opinion was issued on March 8,
1978. Nevertheless, the Fifth Circuit stated its "clear belief' that "if an
injunction does not issue that they [the plaintiffs] will suffer further
irreparable injury in living under the fear that at any time the authorities
will pursue the objections that set all this in motion. . . .. " The court
stated that its "previous discussion makes clear our belief in the certainty
that plaintiffs will prevail on the merits of their constitutional claim.",",
The Fifth Circuit recognized that the grant or denial of a preliminary
injunction request is discretionary, and that the trial court can be reversed
only for an abuse of discretion. The Fifth Circuit never stated that the trial
judge abused his discretion in refusing the injunction. The reasons for the
reversal are unclear. At one point, the court indicated that perhaps the
district court had not understood the law as it existed at the time of its
decision. At other points, it suggested that the district court should read
recent Supreme Court pronouncements on the equitable restraint doctrine
which were not available at the time the court originally ruled. In any
event, for whatever reason and to whatever purpose, the case was reversed
and remanded to the district court for the issuance of an injunction.

The aggressive attitude suggested by the Fifth Circuit in Ealy v.
Littlejohn was restrained somewhat in ITT Community Development

96. Id. at 223.
97. Id. at 235.
98. Id.
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Corp. v. Barton.9 The district court had ordered a law firm to turn over
to the court the sum of $99,076.71. There was no indication that the attor-
neys had ever had the full $99,076.71 amount that was the subject of the
turn-over order. The evidence was that the attorneys had received $40,000,
$30,000 of which had been placed into the firm's general account and
credited as a payment toward fees, and the remaining $10,000 of which had
been placed into the firm's trust account for application against future
legal fees. When the attorneys failed to turn over the $99,076.71, they were
found in contempt and incarcerated. The district court sought to justify
the turn-over order as being in aid of jurisdiction and issued pursuant to
the All Writs Act. The Fifth Circuit could find no justification for such a
turn-over order other than having the money in the registry of the court
so that the plaintiff, should it prevail, would be in a better position to
enforce its judgment. Since the case was a diversity action, the Fifth Cir-
cuit examined Florida law and found nothing there authorizing a Florida
court to order such a payment of funds into the registry of the court to
secure the payment of a judgment possibly to subsequently entered. The
Fifth Circuit concluded that the trial court's action was not a legitimate
exercise of power under the All Writs Act. It further held that the turn-
over order was not a legitimate exercise of any of inherent powers of the
district court.

XII. APPELLATE PRACTiCE APPEALABILITY AND STANDARDS OF REVIEW

Rule 4(a) of the Federal Rules of Appellate Procedure establishes the
time requirements for the filing of a notice of appeal, and also specifies
what motions may be filed in the district court which will terminate the
running of the time for filing of the notice. A motion to reconsider does not
terminate the running of the time for filing of the notice. In Wansor v.
George Hantscho Co.,"' the Fifth Circuit affirmed a district court's exten-
sion of the time for filing of a notice of appeal when counsel argued
"excusable neglect" because he had mistakenly thought that a motion to
reconsider suspended the running of the period for filing the notice of
appeal. Rule 4 provides that the notice of appeal shall be filed within thirty
days from the date of the entry of the judgment or order appealed from.
In Howell v. Marmpegaso Compania Naviera, S.A., I0 1 the Fifth Circuit
confronted the interesting problem of a May 31 judgment which included
a provision for the litigant to either accept a remittitur or suffer a new trial.
The Fifth Circuit held that the judgment remained open and unfinished
until the litigant accepted the remittitur and, therefore, did not become

99. 569 F.2d 1351 (5th Cir. 1978).
100. 570 F.2d 1202 (5th Cir.), cert. denied, - U.S. -, 99 S. Ct. 350, 58 L. Ed. 2d

344 (1978).
101. 566 F.2d 992 (5th Cir. 1978).
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final and appealable until the remittitur was accepted. Once the remittitur
was accepted, then the thirty day period for filing the notice of appeal
commenced to run.

Two opinions in Theriault v. Silber °10 demonstrate what happens to a
litigant who persists in filing notices of appeal containing improper matter.
In the first Theriault opinion, 10 the Fifth Circuit reviewed a notice contain-
ing disrespectful and impertinent references to the trial judge. The Fifth
Circuit struck the notice and dismissed the appeal, but gave the appellant
ten days to file a proper notice. The second time around,' the appellant
filed a notice which the Fifth Circuit found equally abusive. It continued
to accuse the trial judge of having lied and asked the Fifth Circuit not to
lie. The Fifth Circuit found that the appellant's failure to file a proper
notice, even after direction, demonstrated his utter contempt for the court
and dismissed the appeal with prejudice.

Marcaida v. Rascoelu deals with the failure to comply with appellate
rules. The appellants' counsel obtained numerous extensions of time for
filing briefs, without serving copies of the motions on the opposing counsel.
The counsel also apparently failed to serve the brief on opposing counsel
in a timely fashion. The Fifth Circuit held that the late filing of briefs is a
nonjurisdictional appellate defect which should not warrant dismissal of
the appeal. The court stated that, while it was not condoning the dilatori-
ness of counsel, the opposing party could demonstrate no prejudice flowing
from counsel's casual approach to the appellate rules.

What constitutes an appealable decision continued to occupy much of
the court's attention. A number of short opinions held that decisions of
magistrates are not final appealable decisions of the district courts.'"6
These decisions were premised on the principle that a magistrate's findings
and recommendations are to be supervised and reviewed by the district
court, which will then enter judgment. When the intervening step of dis-
trict court review and judgment has not occurred, there is no final judg-
ment and, therefore, no appealable decision.

The Fifth Circuit continued to deal with questions concerning the
"express determination" requirement of Rule 54(b) and the "separate doc-
ument" requirement for judgments under Rule 58. Litigants continue to
find well into the course of their appeals that they do not have an appeala-
ble judgment either because the judgment does not have the "express

102. 574 F.2d 197 (5th Cir. 1978) and 579 F.2d 302 (5th Cir. 1978).
103. 574 F.2d at 197.
104. 579 F.2d at 302.
105. 569 F.2d 828 (5th Cir. 1978).
106. Kendall v. Davis, 569 F.2d 1330 (5th Cir. 1978); Carmena v. International Union of

Operating Eng'rs., Local 406, 572 F.2d 1031 (5th Cir. 1978); Cason v. Owen, 578 F.2d 572 (5th
Cir. 1978); United States v. Cline, 566 F.2d 1220 (5th Cir. 1978); Washington v. United States,
571 F.2d 1348 (5th Cir. 1978).
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determination" language of Rule 54(b) or the judgment is not contained
in a "separate document" as required by Rule 58. The attempted solution
is often a nunc pro tunc order seeking to correct the defect. Wheeler v.
American Home Products Corp.' 7 approved the nunc pro tunc approach
for remedying the "separate document" defect under Rule 58. Kirtland v.
J. Ray McDermott & Co. ,08 held, however, that the nunc pro tunc remedy
was not effective to cure failure to satisfy the "express determination"
requirement of Rule 54(b). The court distinguished the Rule 58 separate
judgment requirement as being essentially ministerial, whereas the Rule
54(b) requirement involves the exercise of judicial discretion.

The Fifth Circuit in 1978 generally took a hard line on appealability
questions, insisting that where there were no Rule 54(b) determinations,
where there were no "collateral orders," or where the orders appealed from
did not in fact involve injunctions, there were no appealable final deci-
sions.' 09

In re 1975-2 Grand Jury Investigation of Associated Milk Producers,
Inc.. 1"0 concerned the appealability of district court orders entered during
the course of a grand jury investigation denying motions to quash or modify
grand jury subpoenaes, denying motions to stay the grand jury investiga-
tion, and permitting in camera review by the chief judge of the grand jury
materials. The Fifth Circuit, in a lengthy analysis of "finality" principles,
held that the orders, while fully consummated decisions, were but steps
toward final judgment, addressing questions which remained open and
unfinished, and were, therefore, not final for appealability purposes.

Wilson v. First Houston Investment Corp."' dealt with the possible
waiver effect of a complaint amendment. If the trial court strikes a portion
of a complaint, but allows the plaintiff leave to amend, and if the plaintiff
subsequently amends but does not reassert the portion of the complaint
previously struck by the trial court, does the plaintiff, by not reasserting
the claim previously struck, waive his right to appeal the order dismissing
or striking the claim? The Fifth Circuit held that there was no waiver, and
that the district court's order dismissing or striking such portion of plain-
tiff's complaint continued to be appealable. The court found it illogical to
deny a party the right to appeal simply because he abided by the court's

107. 582 F.2d 891 (5th Cir. 1977).
108. 568 F.2d 1166 (5th Cir. 1978).
109. Ryan v. Occidental Petroleum Corp., 577 F.2d 298 (5th Cir. 1978); Belmont Place

Assocs. v. Blyth, Eastman Dillon and Co., 565 F.2d 1322 (5th Cir. 1978); Clark v. Lomas &
Nettleton Financial Corp., 581 F.2d 516 (5th Cir. 1978); Western Elec. Co. v. Milgo Elec.
Corp., 568 F.2d 1203 (5th Cir.), cert. denied, - U.S. __, 99 S. Ct. 255, 58 L. Ed. 2d 241
(1978).

110. 566 F.2d 1293 (5th Cir.), cert. denied, - U.S. - , 98 S. Ct. 3092, 57 L. Ed. 2d
1235 (1978).

111. 566 F.2d 1235 (5th Cir. 1978).
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order and amended his pleading, rather than allowing a judgment to be
entered against him and then taking an immediate appeal. To rule other-
wise, the Fifth Circuit found, would encourage piecemeal appeals.

The Fifth Circuit has traditionally been reluctant to permit ultimate
disposition of cases on any basis other than the merits. In Roberts v.
Rehoboth Pharmacy, Inc."2 the Fifth Circuit reviewed a dismissal and a
denial to vacate the dismissal. The underlying dismissal resulted from
plaintiff's failure to comply with a court order requiring that substitute
counsel file a notice of appearance within ten days or suffer dismissal. The
Fifth Circuit reversed the district court's dismissal as well as its refusal to
vacate under Rule 60(b), holding that parties should have their day in
court even though technical errors occurred which might be grounds for
default or dismissal. The court reiterated that all doubts as to the appro-
priateness of dismissal should be resolved in favor of a trial on the merits.

Nunez v. Superior Oil Co."I presents an interesting discussion of the
appropriate standards of review in a summary judgment context. The
court reiterated that the standard for review of summary judgment ques-
tions arising in the federal courts is a federal standard, not a state stan-
dard. Nunez was a diversity case and the difficulty that arose involved
categorization of particular questions as being "questions of law,"
"questions of fact" or "mixed issues of law and fact." The particular ques-
tion in Nunez concerned the justifiability of a delay in the making of
royalty payments under a mineral lease. There was no question but that
there had been a delay in payments. The question was whether the delay
in payments was "justified." Since all facts were undisputed, the district
court rendered summary judgment for defendant. Plaintiff, on appeal,
contended that even though the facts were undisputed, the inferences to
be drawn from the facts which would bear on the question of whether the
delay was "justified" was a question as to which he was entitled to a jury
determination. He contended that the summary judgment in favor of de-
fendant denied him this jury determination as to whether the delay was
"justified." The Fifth Circuit agreed and reversed the district court, hold-
ing that if reasonable persons can draw conflicting inferences from other-
wise undisputed facts, the collective wisdom of the jury should be relied
upon.

Corley v. Jackson Police Department"' dealt with the standard of review
to be applied in reviewing a district court's nonjury determination. In
Corley, the Fifth Circuit concluded that the findings of fact by the district
court were either misleading or inaccurate and further found that the trial
court had applied an incorrect legal standard. The question on appeal then

112. 574 F.2d 846 (5th Cir. 1978).
113. 572 F.2d 1119 (5th Cir. 1978).
114. 566 F.2d 994 (5th Cir. 1978).
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became whether to simply remand the case to the district court for ade-
quate findings of fact and application of the then corrected facts against
the proper legal standard, or to require a new trial. The Fifth Circuit
conluded that the district court's errors could not be sufficiently rectified
by simply requiring additional findings of fact and conclusions of law. The
court pointed to previous authority"' which held that where findings of fact
were induced by or resulted from a misapprehension of controlling sub-
stantive principles, the findings lost the usual "clearly erroneous" insula-
tion provided by Rule 52(a) of the Federal Rules of Civil Procedure. The
court found that in Corley each party had offered substantially divergent
factual accounts which had required difficult credibility choices on vir-
tually every subsidiary fact. In such a situation, the court held that the
district court's application of an incorrect legal standard necessarily
tainted its findings of fact. The Fifth Circuit also was undoubtedly influ-
enced by findings of the district court which were inaccurate, and by the
fact that during the three months that elapsed between the trial and the
filing of the district court's memorandum opinion, the trial testimony had
not been transcribed. After pointing out several statements of fact con-
tained in the district court's findings which were either misleading or inac-
curate, the Fifth Circuit charitably noted that it was not suggesting find-
ings to the district court, but was rather seeking to demonstrate the need
for careful and reasoned credibility choices.

XI. LAW OF THE CASE, COLLATERAL ESTOPPEL AND RES JUDICATA

In three 1978 cases, the Fifth Circuit returned to a subject which has in
recent years received little of its attention, the law of the case doctrine.",
The law of the case doctrine is basically that a decision of an appellate
court at an earlier stage in the proceeding will represent the law of that
case so as generally to preclude any reconsideration of those questions
already decided. An intervening decision by the Supreme Court or by the
Fifth Circuit sitting en banc on a relevant issue may warrant reexamina-
tion of the earlier decision. Generally, however, the law of the case is
waived only for substantial reasons and to avoid manifest injustice. In the
Carpa and the Morrow cases," 7 the law of the case doctrine was applied so
as to preclude appellate consideration of issues previously decided by the
Fifth Circuit on earlier appeals. In Schwartz"' the doctrine was applied to
reverse a district court which on remand had failed to confine itself to the
narrow mandate given it by the Fifth Circuit in the earlier appeal.

115. David v. Parkhill-Goodloe Co., 302 F.2d 489 (5th Cir. 1962).
116. Carpa, Inc. v. Ward Foods, Inc., 567 F.2d 1316 (5th Cir. 1978); Schwartz v. NMS

Indus., Inc., 575 F.2d 553 (5th Cir. 1978); Morrow v. Dillard, 580 F.2d 1284 (5th Cir. 1978).
117. See note 116, supra.
118. See note 116, supra.
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Garner v. Giarrusso"' dealt with the res judicata or collateral estoppel
effect of a New Orleans Civil Service Commission hearing in subsequent
federal litigation brought under Title VII of the Civil Rights Act of 1964120
and under 42 U.S.C. §§1981 and 1983. The Fifth Circuit started with the
general proposition that res judicata is typically applied only when there
has been a prior judicial proceeding. When, however, an administrative
agency has acted in a judicial capacity and has resolved disputed issues
of fact properly before it, which the parties have had an adequate oppor-
tunity to litigate, the courts have on occasion applied res judicata. In the
Garner case, however, the Fifth Circuit failed to hold the prior hearing
before the New Orleans Civil Service Commission constituted res judicata
or collateral estoppel. Its reasons were several: first, the court held that the
scope of the administrative hearing had been narrower than Garner's fed-
eral suit; second, although the procedures followed by the Civil Service
Commission were satisfactory for its purposes, the court held that the Civil
Service Commission was not a competent forum for the resolution of fed-
eral claims of employment discrimination brought under Title VII and
§1981; third, the Fifth Ciicuit felt that to deprive Garner of an opportunity
to challenge the New Orleans Police Department's transfer, assignment,
and reevaluation practices and procedures would have resulted in manifest
injustice; fourth, the Fifth Circuit felt that it should not apply res judicata
analysis so as to contravene the important public policy favoring private
litigation as a means of eradicating employment discrimination.

Johnson v. United States'21 addressed the subject of the proper applica-
tion of the doctrines of res judicata and collateral estoppel in cases brought
under the Federal Tort Claims Act.12 In Aerojet-General Corp. v. Askew'l
the Fifth Circuit held that in a diversity case the federal doctrine, as
opposed to the state doctrine, of res judicata governs the question of
whether a federal court is bound by the prior judgment of another federal
court. Johnson raised the question of whether a similar rule should be
applied in a Federal Tort Claims Act case. The question arose when a
noncommissioned officer in the military, who had been treated by a gov-
ernment psychiatrist, had received counselling at a government mental
hygiene clinic, and who had received medication prescribed by government
physicians, went berserk and killed his brother-in-law, wounded his wife,
and killed himself. The brother-in-law's widow brought suit under the
Federal Tort Claims Act alleging government negligence and obtained a
judgment. The serviceman's widow then brought suit and moved for sum-
mary judgment based on the collateral estoppel effect of the earlier judg-

119. 571 F.2d 1330 (5th Cir. 1978).
120. 42 U.S.C.A. §2000(e) (1974).
121. 576 F.2d 606 (5th Cir. 1978).
122. 28 U.S.C.A. §1346 (1976).
123. 511 F.2d 710 (5th Cir.) cert. denied, 423 U.S. 908 (1975).

[Vol. 30



19791 PRACTICE AND PROCEDURE 959

ment in favor of the brother-in-law's widow. This motion was denied.
Under Georgia rules of collateral estoppel, the serviceman's widow could
not benefit from the previous adjudication of negligence, since she was not
a party to the earlier action. If federal collateral estoppel rules applied,
however, the United States would have been estopped from reasserting its
non-negligence since the issue had previously been decided against it. The
Fifth Circuit found the similarities in the diversity and the Federal Tort
Claims Act areas compelling and held the Aerojet principle analogous,
requiring that federal courts in Federal Tort Claims Act cases apply federal
res judicata and collateral estoppel prrinciples rather than state principles,
in determining the effect of prior federal judgments. It stressed the two
principal premises of the Aerojet opinion: first, the importance of preserv-
ing the integrity of federal judgments and second, the need for uniformity
in the law applied by federal courts.




