
Constitutional Civil Litigation

By Alfred 0. Bragg, III*

I. JUSTICIABILITY

Sometimes the most difficult questions in federal litigation go to the
question of whether federal claimants may stay in court at all, or whether
the matters they are seeking to litigate lie outside the boundaries of the
federal judicial power as circumscribed by the requirement confining it to
"cases" and "controversies.'' For the purpose of determining whether
these limits have been breached, the Supreme Court has fashioned "a
series of rules under which it has avoided passing upon a large part of all
the constitutional questions pressed upon it for decision," 2 even in instan-
ces in which statutory jurisdiction is undoubtedly present. Whether these
rules are viewed as a logical corollary of the separation of powers con-
straints, an outgrowth of the Article I limitations, or a simple acknowl-
edgement of the practical limitations which act as an inherent restraint on
the judicial function itself,3 the prospect that a federal court may exceed
the set of precepts referred to collectively as "justiciability" has furnished
the federal judiciary with formidable problems. Though during 1978 the
United States Court of Appeals for the Fifth Circuit addressed the riddle
of Article I jurisdiction on relatively few occasions, its decisions in this
area have earned more than passing mention.

The class action and the interests of unnamed class members came into
juxtaposition with Article I restraints when the en banc Fifth Circuit
pondered the fate of an uncertified class in Satterwhite v. City of
Greenville.' In Satterwhite the district court had refused to certify a class
consisting of women employees alleged to have been injured by discrimina-
tion in hiring, classification, and pay.5 The district court had refused to
certify the Satterwhite class because of the failure of the named plaintiff

* Senior Staff Attorney, Georgia Legal Services Program, Macon, Georgia. Duke Univer-

sity (A.B., 1969); University of Georgia (J.D., 1973).
1. U.S. CONST. art. 1H, § 2.
2. Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 346 (1936) (Brandeis, J., concur-

ring).
3. See Flast v. Cohen, 392 U.S. 83, 94-95 (1968).
4. 578 F.2d 987 (5th Cir. 1978), aff'g 395 F. Supp. 698 (N.D. Tex. 1975). The Fifth Circuit

vacated two earlier panel holdings. See Satterwhite v. City of Greenville, 549 F.2d 347 (1977),
modified, 557 F.2d 414 (5th Cir. 1977).

5. 395 F. Supp. at 701.
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to prove her individual claim. The significance of the Satterwhite decision
lies in the manner in which the Fifth Circuit reconciled the conflicting
demands of Article III and Fed. R. Civ. P. 23. The holding in Satterwhite
added an important gloss and a broadened range of choices to the situation
which the Supreme Court had faced in a number of its recent decisions,
i.e. the enigma of a class represented solely by plaintiffs whose individual
claims are barred by Article I considerations.' Plaintiff in Satterwhite, a
woman, had applied for the position of manager of the Greenville, Texas
Municipal Airport. Her application was rejected. When a male applicant
was later hired for the same position, Ms. Satterwhite sued the city alleg-
ing sex discrimination in violation of Title VII of the Civil Rights Act of
1964. 7 In her action, Ms. Satterwhite charged the City with maintaining
sexually segregated job classifications, pay scales, and hiring practices in
violation of Title VII. The district court found that the city had refused to
hire Ms. Satterwhite for a valid reason, in that her husband was the owner
of a business that was the primary commercial lessee at the airport. The
court reasoned that this arrangement would have created a conflict of
interest if the city had hired Ms. Satterwhite.8 The trial court further found
that a male applicant presenting a similar conflict of interest would also
have been turned down It refused to certify the class and entered judg-
ment for the city.

When Satterwhite initially came before the Fifth Circuit, the court af-
firmed the judgment below as to the individual claims, but reversed the
denial of class certification." Holding that Ms. Satterwhite's conflict of
interest did not bar her from the class she was seeking to represent," the
court remanded the case to the district court with direction to entertain
the class claim on its merits. On rehearing, the Fifth Circuit modified its
stance. While adhering to its earlier determination that her individual
claim had no merit, and holding once more that her conflict of interest did
not preclude her from being an "adequate" class standard bearer,'2 the
court of appeals retreated somewhat from its holding that the class should
be certified. The record, the court observed, contained little to indicate
whether Ms. Satterwhite had been able to prove the elements of Rule 23.'1

The Satterwhite panel, therefore, remanded the case to the district court

6. See East Tex. Motor Freight Sys., Inc. v. Rodriguez, 431 U.S. 395 (1977); Franks v.
Bowman Transp. Co., 424 U.S. 747 (1976); Sosna v. Iowa, 419 U.S. 393 (1975).

7. 42 U.S.C.A. §§2000e-2000e-17 (1974).
8. 395 F. Supp. at 700-01.
9. Id.
10. Satterwhite v. City of Greenville, 549 F.2d 347, 348 (5th Cir. 1977).
11. Id.
12. 557 F.2d at 423.
13. See FED. R. Civ. P. 23(a), which requires that the class must be numerous, there must

be common questions of law and fact, the claims must be typical, and the named plaintiff
must be an adequate representative of the class as a whole.
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to determine whether the requirements of Rule 23 were satisfied and if so,
whether the class possessed sufficient justiciable claims for Ms. Satter-
white to pursue.'4 The Fifth Circuit convened en banc to consider whether
the representation of an uncertified class by someone who was never a
member of that class could be "adequate" within the contemplation of
Rule 23(a)(4), and, in any event, whether Article III constraints barred
such representation.

Tying its rationale to the decision of the Supreme Court in East Texas
Motor Freight System, Inc. v. Rodriguez, 5 the court in Satterwhite noted
that although an individual claimant was not required to continue suffer-
ing an injury in common with the class as a whole in order to represent
it,'1 she nonetheless had to be a member of the class to provide adequate
representation. The court ruled that because Ms. Satterwhite had never
been a member of the class as defined, she could not give it adequate
representation. Thus, the class could not be certified." The court therefore
declined to address the ulterior question of whether the class claims were
justiciable within the meaning of Article II.18 Although the holding in
Satterwhite is basically sound, the Fifth Circuit nonetheless overlooked
the critical question of whether the class as defined ever had any real basis
for existence. As defined in Satterwhite, that class included all women
employees suffering from specified types of discrimination. To allege that
a class in a Title VII action is comprised of those being discriminated
against presupposes the answer to the very question being litigated. This
allegation is also of little analytical value to a district court engaged in the
complex exercise of fixing class boundaries. Classes should be defined in
terms that specifically describe the shared elements of the harm being
inflicted and the radius to which it is confined, not in terms of the legal
consequences which may flow from its infliction.'" In the act of certifying

14. 557 F.2d at 423,
15. 431 U.S. 395 (1977). Unlike its Satterwhite counterpart, the Rodriguez class was not

defined in terms of those employees who had been discriminated against. Rodriguez was
brought in the name of concretely defined subclasses consisting of all black and Mexican-
American in-city drivers covered by a specific collective bargaining agreement, and all
Mexican-American and black applicants for line driver positions with the defendant employer
since July 2, 1965. See 431 U.S. at 399. The class claims in Rodriguez foundered on the failure
of plaintiffs to present any evidence of the existence of a class, or to move for its certification.
Id. at 400, 405. Because of these facts and the further fact that the Rodriguez plaintiffs had
themselves suffered no discrimination in that they were not qualified to be line drivers, the
Court held that they could not be "adequate" class representatives within the ambit of Rule
23(a)(4).

16. In Sosna v. Iowa, 419 U.S. 393 (1975), the Court ruled in a challenge to the constitu-
tional validity of a one-year durational residency requirement for the filing of divorce actions
that its Article III jurisdiction to review classwide claims survived even though the statutory
time had lapsed as to the named plaintiff.

17. 578 F.2d at 994.
18. Id. at 991.
19. As an example appropriate to the Title VII context, the class should not be defined
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a class defined in terms of legal consequences, the district court is faced
with an anomaly the implications of which, to a defendant in Title VII
action, may be very important. In order to certify such a class, the court
must determine a priori that there exists a class of persons whom the
defendant has discriminated against. To frame the class definition in
terms of the ultimate legal conclusions the district court is asked to reach
leaves the court in a dilemma. It must determine either that there is a class
of persons suffering from a common forbidden discrimination, or that there
is no class at all. The fallacy in the Satterwhite decision was the court's
unnecessary reliance on this a priori class definition.20 The court should
have ruled that because plaintiff had failed to define-any certifiable class
in the proceedings before the district court, there was no class to be certi-
fied.

However flawed the court's reasoning, the overall teaching of
Satterwhite vindicates an important principle: that although Unforeseen
events may take a plaintiff out of the scope of a class definition, these
events do not necessarily prevent him from representing a class whose
members generally possess standing.2' The certification of a properly con-
stituted class whose members have standing to litigate is something like
adding a fictional plaintiff of infinite durability. From an Article III stand-

as "all those black employees who are or will be discriminated against," but rather should
be defined as all minority employees who are or will be denied advancement because of their
scores on an examination not relevant to the performance of the employment in question. See
Griggs v. Duke Power Co., 401 U.S. 424 (1971). The class would then be certified on the
assumption that plaintiffs' counsel would expose the test as an instrument of discrimination,
illegal under Title VII, because of cultural or racial biases which condemn it as an invalid
measurement of employee aptitude for the work to be performed.

20. That the court based its decision to some extent on the conclusory definition proffered
by Ms. Satterwhite is evident from the glibness of its holding: "This court has affirmed that
Mrs. Satterwhite was not a victim of discrimination on the part of the defendant. Hence, she
is not at present a member of the class .. " 578 F.2d at 992 (emphasis supplied). Also,
another anomaly seemingly overlooked by the Fifth Circuit arises in that court's earlier en
banc decision in Huff v. N.D. Cass Co., 485 F.2d 710 (1973), in which the court stressed that
even where the individual's claim is meritless, the claimant can still represent the interests
of the class whether or not he has been shown to be a "victim of discrimination." Because in
Satterwhite the court held that Ms. Satterwhite had to be a member of the class in order to
adequately represent it, and because the court equated "member of the class" with "victim
of discrimination," Satterwhite and Huff are inconsistent.

21. This flexibility is critical in actions for injunctive and declaratory relief such as
Satterwhite. Actions challenging the constitutionality of conduct which may cease at unpre-
dictable intervals, or of processes which move forward rapidly with respect to one person are
uniquely susceptible of class treatment. See Sosna v. Iowa, 419 U.S. 393 (1975); Gerstein v.
Pugh, 420 U.S. 103 (1975). These actions invariably present situations in which Article ill
jurisdiction is present under the classical exception to mootness. Under this exception, federal
jurisdiction is held to survive situations "capable of repetition yet, evading review ....
Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515 (1911). Although Rule 23 obviously
cannot be used to broaden the scope of Article HI jurisdiction, it provides an orderly proce-
dural matrix under which Article III jurisdiction may have its broadest sweep.
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point, the factual elements which distinguish the class should then be
identified and examined to see whether individuals possessing the pre-
scribed set of characteristics would have standing to sue. If they do, the
class does also. Satterwhite should provide useful guidance for class action
management, because by extending the Franks and Sosna conception of
the class as an eponymous plaintiff, it maximizes the flexibility of the class
action device without compromising various core Article II concerns. The
value of Satterwhite lies in the fact that it accommodates the flexibility
of Rule 23 in the very cases in which Article III concerns are the most acute,
i.e. those fact situations in which the rapid transition of events would
otherwise render judicial review meaningless.2 2

The Article III questions addressed in Satterwhite centered upon the
standing of a class, rather than upon the standing of an individual litigant.
In Finch v. Mississippi State Medical Association, Inc., 3 the Fifth Circuit
applied Article III criteria to a highly unusual set of facts to determine
whether any one of several individual litigants had standing to litigate first
and fourteenth amendment claims.2 ' Finch was a constitutional attack on
a Mississippi statute2 5 that created a State Board of Health composed of
thirteen members, of whom eight were to be nominated by members of the
predominantly white Mississippi State Medical Association. There were
seven plaintiffs in Finch: two black physicians, three white physicians, one
black lower-income consumer of health care, and the Governor of Missis-
sippi. Plaintiffs charged that the statute creating the Board violated the
Equal Protection Clause because it prescribed a Board that drew upon the
white-dominated MSMA for its membership, while ignoring the predomi-
nantly black Mississippi State Medical Surgical Association.

The Finch litigation arose when the Governor nominated Dr. Mason, a
black physician, notwithstanding the fact that he was not a member of the
MSMA. In his lawsuit, the Governor alleged that the statute was unconsti-
tutional and thus its enforcement would not only render him liable to black
residents of Mississippi, but would also contravene his oath to uphold the
Constitution. On the other hand, his refusal to enforce the statute would
be a breach of official duty.2 6 Plaintiff, a lower-income consumer of health
care, alleged that she was damaged because the interests of persons in her
situation were not represented on the Board." The black physicians in

22. These situations have been viewed as creating issues of standing, see Sosna v. Iowa,
419 U.S. 393 (1975); Dunn v. Bumstein, 405 U.S. 330, 333, n.2 (1972); Roe v. Wade, 410 U.S.
113, 125 (1973), or mootness, see Super Tire Eng'r. Co. v. McCorkle, 416 U.S. 115, 121-22
(1974), depending upon whether the injury ceased altogether, or ceased only as to the named
plaintiff.

23. 585 F.2d 765 (5th Cir. 1978).
24. Id. at 769-70.
25. Miss. CODE ANN. §41-3-1 (1972).
26. 585 F.2d at 773.
27. Id. at 771-72.

19791



MERCER LAW REVIEW

Finch charged that the statute denied them equal protection because it
made elibibility for Board membership contingent solely on membership
in the MSMA, an organization which was predominantly white.', The
remaining plaintiffs were three white physicians. Of these, two had been
members of the MSMA and were asserting pendent state claims of an
unspecified nature.20 The remaining white physician, who belonged to nei-
ther of the statewide organizations, charged that the requirement of mem-
bership in the MSMA as a condition of eligibility for a seat on the Board
of Health infringed associational liberties secured by the First Amend-
ment, and moreover was irrational, thereby contravening the Fourteenth
Amendment. 0 The district court ruled that none of the plaintiffs had
standing, and that the claim was not justiciable.3

The Fifth Circuit agreed to an extent. Giving short shrift to the claim
of the consumer plaintiff, the court held that whether her position was
appraised as that of a class litigant or as an individual litigant, she had
claimed no injury which could have resulted from the enforcement of the
MSMA membership requirement. As a result, whatever injury she alleged
was, by its nature, incapable of being redressed through any relief the court
could grant against defendants. 2 The claims of all the white doctors met
a similar fate. The state law claims of the two white physicians who were
members of the MSMA foundered on the absence of pendent party juris-
diction. The Fifth Circuit, relying on Aldinger v. Howard,- held that the
district court judge had acted well within his discretion when he declined
to hear these two plaintiffs. The remaining white physician failed to allege
any remediable harm flowing from the requirement of MSMA member-
ship. The court of appeals conceded, however, that if he had sued as a class
representative, his claim alleging that the wholesale exclusion of nonmem-

28. Id. at 772.
29. Id. at 775-76.
30. Id. at 776.
31. Id. at 769-70.
32. Id. at 772. See Warth v. Seldin, 422 U.S. 490 (1975). In Warth, the Supreme Court

ruled that individual lower-income plaintiffs had no standing to challenge the constitutional
validity of an ordinance closely restricting the availability of high-density, multi-family hous-
ing, where there was no "substantial probability" that the invalidation of the ordinance
would have made such housing any easier for them to procure. 422 U.S. at 504. See also Duke
Power Co. v. Carolina Environmental Study Group, 438 U.S. 59, 80-81 (1978). Duke Power
was a challenge under the Due Process Clause of the Fifth Amendment to the validity of the
Price-Anderson Act, 42 U.S.C.A. §2210 (1970), and its limitation on liability for nuclear
accidents. The damage which the Duke Power Court relied on in order to hold that the
litigants there had standing was that which resulted from normal radiation seepage and
thermal pollution. 438 U.S. at 73-74. Though the Court applied the Warth substantial proba-
bility test, it failed to explain how invalidating the Price-Anderson Act would halt radiation
and its environmental effects. Id. at 79.

33. 427 U.S. 1 (1976).
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ber doctors from the Board for no reason violated due process might well
have met with a more favorable resultY3

The claim of Governor Finch posed a more difficult question. The Gover-
nor urged that he had standing in his official capacity because he sought
to be relieved of the duty of administering an unconstitutional law. In
support of his argument, the Governor urged a broad reading of the defini-
tion of standing as found in Board of Education v. Allen. In Allen, the
Supreme Court had held that school officials could mount an attack upon
the constitutionality of a state statute which they would otherwise be
obligated to obey. 36 Taking issue with two decisions in which the Second
Circuit had read Allen rather broadly,37 the Finch panel adverted to cases
in which district courts had held that factual differences foreclosed stand-
ing under the Allen definition.8 The Fifth Circuit, agreeing with the ra-
tionale of those decisions, reasoned that the Supreme Court, in holding as
it did in Allen, had specifically relied on personal liability and loss of
funding which the Allen officials could have faced." Departing from the
Second Circuit holdings and refusing to extend Allen beyond its facts, the
Finch panel held that an official could not derive standing to challenge the
constitutionality of a statute from the mere fact that he would have to
violate his oath of office by enforcing an unconstitutional law. Such an
official must show in addition that adverse consequences are likely to flow
from its enforcement. Governor Finch had pointed to the possibility of one
such adverse consequence in alleging that by enforcing the statute he could
be held liable to black residents of Mississippi. The court of appeals dis-
missed the likelihood that the Governor could be held personally liable as
a result of his enforcement of the membership requirement, and therefore
held that this allegation was too conjectural to give him standing. Leav-

34. 585 F.2d at 776. The court of appeals in Finch did not elaborate on its reasons for
holding that Dr. Howell had no standing to litigate his individual claim, but would acquire
standing if he chose to litigate the same claim on behalf of a class.

35. 392 U.S. 236 (1968).
36. See 392 U.S. at 241, n.5: "Appellants have taken an oath to support the United States

Constitution. Believing §701 to be unconstitutional, they are in the position of having to
choose between violating their oath and taking a step-refusal to comply with §701-that
would be likely to bring their expulsion from office and also a reduction in state funds for
their school districts. There can be no doubt that appellants thus have a 'personal stake in
the outcome' of this litigation."

37. Aguayo v. Richardson, 473 F.2d 1090 (2nd Cir. 1973) cert. denied, 414 U.S. 1146
(1974); City of New York v. Richardson, 473 F.2d 923 (2d Cir.), cert. denied, 412 U.S. 950
(1973).

38. Athanson v. Grasso, 411 F. Supp. 1153 (D. Conn. 1976); Baxley v. Rutland, 409 F.
Supp. 1249 (M.D. Ala. 1976).

39. 392 U.S. at 241, n.5.
40. The court properly noted that under decisions of the Supreme Court fixing the scope

of official immunity in damage actions under 42 U.S.C.A. §1983 (1972), it is unlikely that
the Governor could be legally answerable to his constituents for the manner in which he
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ing intact much of the district court's judgment, the Fifth Circuit reversed
only insofar as the district court had dismissed the claims of the black
physicians and the class they were seeking to represent. These plaintiffs,
one of whom Governor Finch had tried without success to nominate to the
Board of Health, alleged that racial discrimination in the design and en-
forcement of the statute operated to deny them any prospect of becoming
members of the Board." The black physicians urged that they had stand-
ing to challenge the statutory requirement, contending that but for the
statutory requirement they would have a chance for Board membership.
Although they could have become eligible for Board membership by the
simple expedient of joining the MSMA, the gravamen of their claim was
that membership in MSMA bore little or no relation to their fitness to be
on the Board. The court held that they had standing to pursue these
claims. The panel held that the injury requirement was satisfied when the
privilege of Board membership was conditioned upon the black physician's
decision to foresake the right of free association. Moreover, the injury could
be redressed by relief granted against the MSMA and the Board.2

Under the standing test as enunciated in three recent decisions by the
Supreme Court, the holding in Finch is scarcely a remarkable one. It is
somewhat difficult, though, to reconcile it with the simultaneous holding
that Dr. Howell, the one white physician who was not a member of MSMA,
could not press his claim. Although that portion of Finch which acknowl-
edged the standing of Dr. Mason to litigate his claims may be ascribed to
the heightened solicitude to which claims of racial discrimination are tra-
ditionally accorded, first amendment claims such as those tendered by Dr.
Howell are surely no less favored. The MSMA, it should be noted, had no
official licensing function regarding physicians, nor did it otherwise pass
upon the adequacy of professional credentials. Dr. Howell alleged precisely
the same injury as Dr. Mason. By holding that he had no standing to assert
his associational rights, the Fifth Circuit rendered an inexplicable value
judgment by tacitly holding that these rights were somehow less important

screened appointments to the Board. 585 F.2d at 774, n.8. See Wood v. Strickland, 420 U.S.
308 (1975); Scheuer v. Rhodes, 416 U.S. 232 (1974).

41. 585 F.2d at 772-73. Dr. Mason, whom Gov. Finch had named to the Board, alleged
that racial discrimination by the MSMA constitutionally tainted the MSMA membership
requirement, ostensibly bringing it within the prohibition of the Equal Protection Clause of
the Fourteenth Amendment. Id. The opinion in Finch does not reflect whether Dr. Mason
interposed first amendment claims as well.

42. Id. at 773.
43. See Duke Power Co. v. Carolina Environmental Study Group, 438 U.S. 59 (1978);

Village of Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252 (1977); Simon
v. Eastern Ky. Welfare Rights Organization, 426 U.S. 26 (1976); Warth v. Seldin, 422 U.S.
490 (1975). Because Village of Arlington Heights and Worth produced contrasting results on
the standing question on virtually identical claims, they provide an unusually helpful insight
into the current views of the Court regarding this facet of Article II jurisdiction.

[Vol. 30
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than the right not to be discriminated against." The damage that both
suffered sprang from a common source: the fact that neither of them was
a member of MSMA. The Fifth Circuit gave no sufficient explanation for
recognizing the standing of one while withholding it from the other.4 5

Even more remarkable than the court's failure to offer a rationale for its
differing treatment of Dr. Mason and Dr. Howell, was its unusual disposi-
tion of the case itself. In response to the nomination of Dr. Mason to the
Board, but after the federal litigation had begun, the state of Mississippi
filed a quo warranto action against him in state court. The parallel state
proceeding raised the possibility that the state court would hold the statute
in violation of the Mississippi constitution. Because of this possibility, the
MSMA argued that the district court should have abstained under the
rationale of Railroad Commission of Texas v. Pullman Co.4" and should
have abided by the outcome of the state court proceeding. The quo war-
ranto action, MSMA urged, could well put an end to the federal case by
rendering it moot. Rather than remanding Finch to the district court to
await the outcome of the state court proceeding, 4 the Fifth Circuit took
the rare step of staying its own mandate pending resolution of the quo
warranto proceeding. The court further ordered the Finch plaintiffs to
"diligently pursue the determination of the state issues" or suffer dismissal
of their appeal.48 Finch was therefore an interlocutory appellate opinion-a
legal rarity. Though its disposition reflected a zealous regard for the need
to conserve increasingly scarce judicial time, Finch represents a probable
misuse of Pullman Co. abstention. Pullman Co. abstention has tradition-
ally been applied when the state law in question was unclear and reasona-
bly susceptible of differing interpretations, one of which, if adopted, would
free the federal plaintiffs from the alleged harm, so as to obviate the ne-

44. Such a judgment would seem dubious in view of the liberality which the Supreme
Court has traditionally accorded overbreadth claims relating to associational freedoms. See
Shelton v. Tucker, 364 U.S. 479 (1960); Bates v. Little Rock, 361 U.S. 516 (1960); NAACP v.
Alabama, 357 U.S. 449 (1958).

45. The disposition of the jurisdictional questions in Finch depended solely upon standing
to litigate, and the threefold standing test enunciated in Duke Power and its predecessors,
which went essentially to the question of whether the harm is likely to be redressed by
securing the relief prayed for against those alleged to have caused the harm. The harm alleged
by Dr. Howell was his exclusion from the Board as a condition to the enjoyment of a constitu-
tional right. The harm flowed from the same source as that alleged by Dr. Mason, and was
susceptible of the same cure. Because the only cognizable difference between them went to
the nature of the claim asserted, it is not inconceivable that the Finch court could have
reasoned that Dr. Howell had failed to state a claim upon which relief could be granted,
thereby subjecting the claim to dismissal. Fed. R. Civ. P. 12(b)(6). His claims, however, were
not dismissed on that ground.

46. 312 U.S. 496 (1941).
47. See England v. Louisiana Bd. of Medical Examiners, 375 U.S. 411, 418 (1964).
48. 585 F.2d at 781.
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cessity of a decision on the federal question. 9 Typically, the federal ques-
tion sought to be avoided is one that implicates the Constitution. When
these criteria are applied to the circumstances in Finch, however, the use
of Pullman Co. abstention is revealed to be inappropriate. While it is true
that the state court decision may have made a decision on the federal
claim unnecessary, the statutory requirement imposing MSMA member-
ship as a condition to Board eligibility was not lacking in clarity. 50 The
statute was incapable of any construction which could render moot the
federal challenge to the membership requirement." Indeed, what
passed for abstention in Finch was not abstention at all, but rather a
variant of the discredited "exhaustion of state remedies" doctrine that
the Supreme Court had spumed in Monroe v. Pape." Although some argu-
ment could be made for broadening Pullman Co. abstention to include
cases like Finch, such an argument is rooted in policy rather than preced-
ent.

The Fifth Circuit pondered a somewhat different aspect of justiciability
in Concerned Citizens of Vicksburg v. Sills.53 Arising from the same ra-
cially charged climate that had generated the decision in Johnson v.
Mississippi,5' the Sills litigation concerned a constitutional challenge to
the validity of Mississippi statutes punishing conspiracies to boycott
places of business5 In Sills, members of the black community had em-

49. Although this implies that the Pullman Co. abstention doctrine has its source in the
Article III "cases" and "controversies" limitations, it should be noted that in Pullman Co.
itself, the unanimous Court relied on notions of equitable restraint. See 312 U.S. at 500-02.
Subsequent decisions in which the Court applied Pullman Co. abstention have done so
without express reliance upon Article III jurisdictional constraints. See, e.g., Lake Carriers'
Ass'n v. MacMullan, 406 U.S. 498, 509-512 (1972); Askew v. Hargrove, 401 U.S. 476, 477-78
(1971); Reetz v. Bozanich, 397 U.S. 82, 85-87 (1970).

50. See Miss. CODE ANN. §41-3-1 (1972), quoted in 585 F.2d at 768-69, n.1.
51. Cf. Zwickler v. Koota, 389 U.S. 241, 249 (1967), which held that the district court in

that case erred when it abstained from deciding a first amendment overbreadth challenge to
the constitutional validity of a statute punishing distribution of anonymous political hand-
bills. The Court held that abstention would not eliminate the eventual necessity of deciding
the federal constitutional question.

52. 365 U.S. 167 (1961). The Supreme Court subsequently overruled an unrelated holding
in Monroe regarding the proper construction of the term "person" in 42 U.S.C.A. §1983
(1970). See Monell v. Dept. of Social Servs., 436 U.S. 658, 701 (1978).

53. 567 F.2d 646 (5th Cir. 1978).
54. 421 U.S. 213 (1975). In Johnson, the Court ruled that the state prosecutions were not

subject to removal to the district court by virtue of 28 U.S.C.A. §1443(1) (1970), because the
prosecutions of the six accused boycotters were not infringing "any law providing for the equal
civil rights of citizens," 28 U.S.C.A. §1443(1) (1970), within the meaning of that subsection.
421 U.S. at 222-23.

55. Miss. CODE ANN. §97-23-83 (1972): "If any person shall in any manner threaten with
bodily harm, intimidate or coerce another person to prevent said person from lawfully trading
or carrying on business, including buying or selling, he shall be guilty of a misdemeanor and,
upon conviction thereof, shall be punished by imprisonment for not more than one (1) year
in the county jail or be fined not more than one thousand dollars ($1,000.00) or both." Miss.
CODE ANN. §97-23-85 (1972): "If two (2) or more persons conspire to prevent another person

[Vol. 30
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barked on a massive boycott of white businesses suspected of racial dis-
crimination in employment. The boycott was intended to bring economic
pressure to bear upon the white merchants as a measure of protest. 5 The
business community and local white officials responded to the boycott by
procuring the arrests of the forty-nine plaintiffs. The complaint in Sills was
filed some days after the arrests. Only six of the forty-nine plaintiffs were
actually indicted. The remaining forty-three alleged, in the three-judge
district court which had convened to hear Sills, that the antiboycott stat-
utes were unconstitutional. 7 Noting that the criminal prosecutions against
the other six boycott participants had been pending at the time Sills was
commenced, the three-judge panel held that the case of Younger v. Harris"
barred further federal proceedings. It therefore declined to reach the merits
of the constitutional question. In accordance with its determination that
Younger required dismissal of the action, the district court entered judg',
ment for defendants, and the appeal followed.

Originally the threshold question in Sills had been whether the pending
state prosecutions aimed at some, but not all of plaintiffs, justified the
district court in invoking the doctrine of "derivative preclusion '' 5 in dis-
missing the action. The Supreme Court had noted the existence of such a
doctrine in several of its Younger-based decisions. 0 On appeal, the six

or other persons from trading or doing business with any merchant or other business and as
a result of said conspiracy said persons induce or encourage any individual or individuals to
cease doing business with any merchant or other person, and when such conspiracy is formed
and effectuated because of a reasonable grievance of the conspirators over which the said
merchant or place of business boycotted or against which a boycott is attempted has no direct
control or no legal authority to correct, or when the conspiracy results from such alleged
grievance against the merchant or other person boycotted when no notice of such grievance
has been given the merchant or party boycotted and no reasonable opportunity to correct such
alleged grievance has been given such merchant or other person against whom the conspiracy
was formed, then each of such persons shall be guilty of the crime of unlawful restraint of
trade and shall be fined not more than one thousand dollars ($1,000.00) or imprisoned for
not more than two (2) years and in addition each such person shall be liable in civil [sicJ
action for any damages suffered by said merchant or place of business so wrongfully boycotted
and also for attorney fees incurred by said merchant or person boycotted in a civil action to
recover damages."

56. See 421 U.S. at 215-16.
57. Until 1976, a district court of three judges was required to issue any injunction forbid-

ding state officials from enforcing a state statute or regulation of statewide applicability on
the ground that it was unconstitutional. 28 U.S.C.A. §2281 (1968). The three-judge court was
required, though, only when the court was in a position to reach the merits of the constitu-
tional claim; if the case could be disposed of on other grounds, the panel usually dissolved.
See MTM, Inc. v. Baxley, 420 U.S. 799 (1975). In 1976, the three-judge requirement was
abolished for cases of this nature. Act of August 12, 1976, Pub. L. No. 94-381, §§1, 2, 90 Stat.
1119.

58. 401 U.S. 37 (1971).
59. 567 F.2d at 649 n.4.
60. In Allee v. Medrano, 416 U.S. 802 (1974), Chief Justice Burger stated: "There is no

need now to attempt to further define those situations in which it would be proper to impute
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indicted plaintiffs in Sills had contrived to get around Younger and the
derivative preclusion doctrine by dropping out of the case when it was
lodged in the Fifth Circuit."' The posture of Sills suddenly altered when
the State of Mississippi dismissed its indictments against the six boycott
participants, prompting the Fifth Circuit to hold that any judgment that
it could render regarding the application of the derivative preclusion doc-
trine would require it to speculate as to the legal significance of events that
might not repeat themselves. The Fifth Circuit concluded that if it held
that decisions such as Younger and Hicks v. Miranda 2 barred the district
court from reaching the constitutional questions in Sills, it would have
entered into the forbidden territory of hypothetical pronouncements, the
so-called advisory opinions which are prohibited by Article 111.63 The court
further held that the dismissal of the indictments removed any Younger
obstacles. The court vacated Sills and remanded in order for the district
court to decide whether the residual likelihood of further prosecutions had
diminished to the point that the case was moot. Mootness is the jurisdic-
tional bar that arises when federal questions are presented too late to have
any but academic significance; the prematurity doctrine is the logical
inverse of mootness in that it forbids federal courts from passing upon
questions in advance of the need to do so. In the absence of such necessity,
these questions are not considered ripe for decision. Ironically, this was the
same doctrine that the Sills panel had construed as forbidding its further
inquiry into the effect of Younger after dismissal of the pending indict-
ments. The Sills plaintiffs in a very real sense were caught in a narrow
corridor between two Article III requirements that threatened them from
opposite directions. Sills, better than most cases, dramatically exposes the
obstacle course of Article II that awaits litigants seeking to press federal
constitutional claims based upon the vicissitudes of discretionary behavior
by state officials. To the extent that such officials are predisposed to use
on-again off-again conduct in the hope of evading the edict of a federal

the state criminal prosecution of one who is not a federal plaintiff to one who is. The associa-
tion of the state criminal defendant and the federal plaintiff necessary for imputation will
depend upon facts of joint activity and common interest." 416 U.S. at 832, n.8 (Burger, C.J.,
concurring and dissenting). The Court declined to apply the derivative preclusion rule in
Doran v. Salem Inn, Inc., 422 U.S. 922, 928-29 (1975). In Hicks v. Miranda, 422 U.S. 332
(1975), however, the Court held that in a suit by an employer to halt obscenity prosecutions,
pending charges which had been lodged against his employees could be imputed to the
employer, thus triggering the Younger prohibition. See 422 U.S. at 348-49.

61. It is difficult to perceive the usefulness of such a stratagem for at least two reasons.
First, to the degree that the Sills plaintiffs did mount a closely concerted and carefully
orchestrated boycott, the Hicks holding could easily be extended, so that Younger barred the
federal challenge by any of the 49 boycotters. Second, the issues in Sills went to whether the
judgment had been proper given the identity of the parties before the district court, so in any
event the appellants were powerless to deflect the issue on appeal by reshuffling the parties.

62. 422 U.S. 332 (1975).
63. 567 F.2d at 649.
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court, the shallow analysis in Sills gives little hope that the gossamer fabric
of a first amendment claim is sturdy enough to survive many more such
victories. By postponing a decision on the merits by several years, the
nominal losers in Sills were really the winners. The Fifth Circuit in Sills
was apparently blind to the familiar principle that the rights secured by
the Speech and Assembly Clause perish from mere delay.6"

Younger abstention and justiciability likewise surfaced as prominent
questions in Morial v. Judiciary Commission of Louisiana.5 In Morial, the
Fifth Circuit met en banc to consider first and fourteenth amendment
claims by a candidate for public office. Morial was an action to invalidate
a Louisiana statute which required any judge above the level of justice of
the peace to resign from the bench before qualifying to seek election to any
nonjudicial office. The district court ruled that the resignation require-
ment chilled the exercise of the political rights secured by the First
Amendment by placing an unreasonable burden on the exercise of those
rights. 7

Before proceeding to the merits of this and related constitutional claims,
the Fifth Circuit paused to consider whether either Article HI or Younger
and its progeny barred it from proceeding further on jurisdictional
grounds. Younger abstention raised no obstacle for two reasons, either of
which would have been sufficient independent of the other. First, Younger
considerations are triggered only when ongoing state judicial or quasi-
judicial proceedings are underway before substantial progress is made in
the federal action toward a determination on the merits.66 Second, Younger
is invoked only when the state proceeding is equipped to give full and fair
consideration of the federal constitutional rights it is said to violate.66 If
the state proceeding offers no forum for the meaningful assertion of federal
claims, Younger raises no barrier to the separate pursuit of those claims
in a district court. In Morial, there was no indication that the Judiciary
Commission had the authority to consider the argument that the chal-
lenged prohibition was unconstitutional. Moreover, there was no contested

64. See Zwickler v. Koota, 389 U.S. 241, 252 (1967); Dombrowski v. Pfister, 380 U.S. 479,
486-87 (1965); Baggett v. Bullitt, 377 U.S. 360, 378-79 (1964).

65. 565 F.2d 295 (5th Cir. 1977), cert. denied, 435 U.S. 1013 (1978).
66. LA. REv. STAT. ANN. §42:39(A) (1979 Supp.): "After July 31, 1968, no person serving

in or elected or appointed to the office of judge of any court, justices of the peace excepted,
shall be eligible to hold or become a candidate for any national, state or local elective office
of any kind whatsoever, including any national, state or local office in any political party
organization, other than a candidate for the office of judge for the same or any other court."

67. Morial v. Judiciary Comm'n of La., 438 F. Supp. 599, 608 (E.D. La. 1977).
68. See Doran v. Salem Inn, Inc., 422 U.S. 922, 930-31 (1975); Allee v. Medrano, 416 U.S.

802, 814 (1974); Steffel v. Thompson, 415 U.S. 452, 462-63 (1974).
69. The rationale underlying Younger was the assumption that the pending state prosecu-

tions offered a forum for the assertion of the federal constitutional claims which the state
proceeding had raised. See Younger v. Harris, 401 U.S. 37, 48-49 (1971).
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proceeding before it. Therefore, neither of the above conditions was satis-
fied in Morial.70

Turning to the question of Article I jurisdiction in Morial, the Fifth
Circuit refuted the argument of the Judiciary Commission that the claims
were so hypothetical as to fall short of inclusion within the scope of the
"cases" and "controversies" requirements. The court used the Steffel v.
Thompson7 ' definition of adverseness. It observed that plaintiff in Morial
had outlined his course of action with sufficient clarity to enable the Judi-
ciary Commission to determine that what he intended to do violated the
state statute. Because Judge Morial had come to the point beyond which
he could not venture without either sacrificing his tenure in judicial office
or forsaking his alleged constitutional right,7 the posture of the parties had
ripened to a state of "concrete adverseness." The controversy had reached
the requisite kindling temperature of Article I jurisdiction which the
Supreme Court described in Baker v. Carr.73 Judge Morial, the court rea-
soned, was thus in a position not unlike that of the shopping center leafle-
teer in Steffel, in that he would suffer damage of some sort no matter what
he did.

In Morial, the district court had invalidated the "resign to'run" statute.
Thus, without first resigning from the bench, Judge Morial had been
elected mayor of New Orleans approximately a month before the Fifth
Circuit rendered its decision. Like other cases going to the constitutional
validity of the conditions under which candidates must run for public
office, the events in Morial had moved too swiftly for meaningful adjudica-
tion. Assaying once more the limits of its constitutional power as refined
by the exception to the mootness doctrine that the Supreme Court had
enunciated in Southern Pacific Terminal Co. v. ICC,74 the court held that
mootness did not bar consideration of the case on its merits. Pointing to
candidate qualification decisions of the Supreme Court in Storer v.
Brown" and American Party of Texas v. White," the Morial court ruled
that the facts before it came within the classic Southern Pacific Terminal
doctrine reserved for situations "capable of repetition yet evading, re-
view. . . ."I' The Fifth Circuit reversed Morial. The court held that nei-
ther the first nor the fourteenth amendments forbade a state from requir-

70. 565 F.2d at 298-99.
71. 415 U.S. 452 (1974).
72. Id. at 459-60.
73. 369 U.S. 186, 204 (1962).
74. 219 U.S. 498 (1911).
75. 415 U.S. 724, 737 n.8, (1974).
76. 415 U.S. 767 (1974).
77. 219 U.S. at 515; See Gerstein v. Pugh, 420 U.S. 103 (1975); Sosna v. Iowa, 419 U.S.

393 (1975); Allee v. Medrano, 416 U.S. 802, 809 (1974); Super Tire Eng'r Co. v. McCorkle,
416 U.S. 115 (1974).
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ing its judges to step down from the bench before running for nonjudicial
political office."8

II. FIRST AMENDMENT: EXPRESSION AND RELIGION

Morial was one of the most important first amendment decisions that
the Fifth Circuit rendered during 1978. In passing upon the constitutional
validity of the Louisiana "resign to run" requirement, the court utilized
the test the Supreme Court had applied in its 1973 decisions" that had
drawn into question the constitutionality of the Hatch Act.80 Declining to
categorize the analysis the Court had used in those cases as a "balancing
test," the Morial court instead framed the relevant inquiry in terms of
whether the "resign to run" rule was rational. The court focused on the
question of whether the rule advanced a legitimate governmental purpose
in a manner logically calculated to achieve that purpose. The court of
appeals announced at the outset that its decision would also be governed
by the extent to which a condition upon candidate qualification worked an
impairment of "core" first amendment values. "As the burden comes
closer to impairing core first amendment values," the Morial court ex-
plained, ". . . the requisite closeness of fit of means and end increases
accordingly."' In other words, a requirement which is somewhat overinclu-
sive or underinclusive when viewed in relation to its stated purpose, and
which burdens the enjoyment of interests ordinarily falling within first
amendment protection, is constitutionally tolerable provided either that
the impairment is indirect, or the interests impaired are ancillary to the
fulfillment of ultimate first amendment values.

The court held that Judge Morial was asserting interests closely related
to the core of the traditional concerns implicated in the Speech and Assem-
bly Clause."2 The court, though, stopped short of holding that his interests
came within the zone of absolute protection. Turning to the other prong

78. 565 F.2d at 307.
79. United States Civil Service. Comm'n v. National Ass'n of Letter Carriers, 413 U.S.

548 (1973); Broadrick v. Oklahoma, 413 U.S. 601 (1973).
80. Act of August 2, 1939, ch. 410, 53 Stat. 1147, as amended, 5 U.S.C.A. §§7321-7327

(1967).
81. 565 F.2d at 300. Morial is better commended for its originality than for its fidelity to

the ratio decidendi of National Association of Letter Carriers and Broadrick. Distilling any
coherent analysis out of the latter decisions is no easy task. Strangely, the Morial analysis
bears a closer resemblance to that used in Elrod v. Burns, 427 U.S. 347 (1976), than it does
to either the National Association of Letter Carriers or Broadrick opinions.

82. 565 F.2d at 301. The Court in National Association of Letter Carriers had taken
considerable pains to stress the variety of nonpartisan political activities which remained
untouched by the Hatch Act. See 413 U.S. at 575-76. Likewise, in passing upon the constitu-
tional validity of a virtually identical prohibition imposed by the State of Oklahoma on its
employees, the Court in Broadrick pointed out that only specified types of partisan activity
were forbidden. 413 U.S. at 616-18.
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of its analysis, the court measured the gravity of the governmental interest
at stake not only by gauging the reasonableness of the "resign to run"
requirement in terms of the degree to which it was logically capable of
fulfilling its avowed purposes, but also in terms of the narrowness of the
rule's perceived effect. The court noted, for example, that a Louisiana
judge was free to embark on preliminary political surveys and to undertake
other means of testing the political waters before taking the irrevocable
step of resigning his office. The "resign to run" rule, it observed, imposed
only a condition on his securing a formal place on the ballot.3 The judge
was therefore free to take any and all prefatory measures he chose in
deciding whether to burn the bridges between himself and his judicial post.
This meant that when and if he should resign, he would not have to do so
on the basis of political guesswork alone." As for the asserted state interest
in enforcing the "resign to run" statute, the Morial court held that the
purpose underlying it, i.e. the preservation of "the actual and perceived
integrity of state judges"" was substantial indeed. The court observed that
the state had a weighty interest not only in preventing improper conduct
by politically active judges, but also in interdicting the appearance of
judicial impropriety. Thus, the court held that the importance of the gov-
ernmental purposes underlying the "resign to run" rule, in conjunction
with the narrowness and precision of the means chosen to fulfill those
purposes, combined to save the statute from invalidity under the First
Amendment.

Turning to the equal protection claims, the court of appeals noted that
the "resign to run" provision classified in two ways. First, it created two
classes of judges in that judges running for judicial offices were treated
differently from those running for nonjudicial ones. Second, it set up two
distinct categories of political candidates seeking election to nonjudicial
positions. One class was comprised of incumbent judges who had to resign
and the other class was comprised of all other candidates who held nonju-
dicial positions and who were not required to resign. The district court had
condemned these classifications as irrational." The Fifth Circuit reversed
this portion of the court's judgment as well. The court applied a novel
analysis, which steered clear of the threshold inquiry traditionally asso-
ciated with equal protection assaults on legislative classifications. The

83. 565 F.2d at 301.
84. Where statutes which impinge upon interests protected by the Speech and Assembly

Clause, by imposing conditions on the right to run for elective office, are held to be constitu-
tionally valid, it is usually because the challenged requirements are needed to maintain the
integrity and stability of the electoral process, and because they operate with a high degree
of narrowness and precision in vindicating that purpose. See Buckley v. Valeo, 424 U.S. 1,
60 (1976); American Party of Tex. v. White. 415 U.S. 767, 786 (1974).

85. 565 F.2d at 302.
86. Morial v. Judiciary Comm'n of La., 438 F. Supp. 599, 611-12 (E.D. La. 1977).
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purpose of that threshold inquiry is to determine whether the classification
is to be subjected to strict scrutiny.87 The Morial court noted that the
presence of an equal protection claim in an action alleging constitutional
flaws in a legislative scheme of this nature is a truism, because "every first
amendment claim can be transformed into an equal protection claim
merely by focusing upon the classification that every legislative scheme
embodies." 8 From this premise, the court concluded that the same level
of scrutiny that determined the merits of the underlying substantive con-
stitutional right would be applied in deciding the constitutional validity
of the legislative classification which burdened the exercise of that right.
The Morial court in effect said that an equal protection claim based on the
impairment of an interest protected by the Speech and Assembly Clause
would be viewed as though first amendment criteria were being applied in
the first instance.89 This analysis implies that equal protection claims will
be deemed redundant when a statutory classification impairs the exercise
of rights that derive from an independent constitutional source. Morial
therefore represents an open departure from the "fundamental rights"
facet of the "strict" scrutiny analaysis by which some equal protection
challenges are measured. This is possibly because of the influence of the
new middle level scrutiny which has been implemented in various instan-
ces by the Supreme Court.90 Bearing a close resemblance to proposals that
the bifurcated equal protection analysis be abandoned altogether,9' the
Morial analysis possesses one advantage in that its use would do away with
the anomaly created when the underlying deprivation of a fundamental
interest is not itself unconstitutional, but the classification which detracts
from its enjoyment is.2

Transplanting the "reasonable necessity"' 3 standard which the court
used in its first amendment "means-ends" test to the unfamiliar soil of
equal protection, the Morial court concluded that the classifications inher-
ent in the "resign to run" requirement were undergirded by necessity, and
thus did not violate the Fourteenth Amendment. The court spurned the

87. The constitutional validity of statutory distinctions that burden the right to run for
elective office has usually been measured by applying "strict scrutiny," which requires proof
of a compelling governmental interest to justify a statute which classifies in derogation of this
fundamental interest. See Storer v. Brown, 415 U.S. 724, 736 (1974); Lubin v. Parrish, 415
U.S. 709, 715-16 (1974); Bullock v. Carter, 405 U.S. 134, 145-46 (1972).

88. 565 F.2d at 304.
89. Id.
90. See Reed v. Reed, 404 U.S. 71, 76 (1971); San Antonio Indep. School Dist. v. Rodri-

guez, 411 U.S. 1 (1973); James v. Valtierra, 402 U.S. 137 (1971); Dandridge v. Williams, 397
U.S. 471 (1970).

91. See Craig v. Boren, 429 U.S. 190, 212 (1976) (Stevens, J., concurring); Mathews v.
Lucas, 427 U.S. 495, 519 (1976) (Stevens, J., concurring).

92. See Shapiro v. Thompson, 394 U.S. 618 (1969); Skinner v. Oklahoma, 316 U.S. 535
(1942).

93. 565 F.2d at 302.
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suggestion that equal protection required the state to accord identical
treatment to all candidates for elective office. 4 The court of appeals relied
heavily upon the theory that a judge "cannot, consistent with the proper
exercise of his judicial powers, bind himself to decide particular cases in
order to achieve a given programmatic result." 5 Thus, because justice had
to appear unbesmirched by political considerations, and because the com-
promises and trade-offs that are considered normal features of political
dealing would undermine public esteem for the judicial process, the court
held that it is not unconstitutional to force a judge to choose between the
bench and extra-judicial political candidacy. Although the Morial court
reached a satisfactory result, its reasoning would have been more coherent
had the majority placed greater emphasis on the unique position of an
incumbent judge-a consideration which would have fully disposed of ar-
guments for which it otherwise had no ready answer.

First amendment questions also came forward in Ealy v. Littlejohn."0

The Ealy case arose when a grand jury in Marshall County, Mississippi
was impanelled to probe an incident in which a black resident was alleg-
edly killed by a county deputy. The authorities in Marshall County failed
to prosecute. As a result, a local civil rights organization calling itself the
United League circulated a leaflet branding the grand jury proceeding as
a farce. In response to the flyer, the grand jury reconvened and launched
a sweeping investigation into the finances, membership, and activities of
the United League. At the close of its investigation, the Marshall County
grand jury issued a presentment commanding that all evidence it had
heard in the course of the investigation be transcribed and released to the
general public. Members of the League sued for an injunction forbidding
the disclosure of the testimony that had been presented to the grand jury.
Plaintiffs also prayed for mandatory relief directing that all traces of
League involvement be purged from the public record. 8

The question addressed at the outset was the same as the one presented
in Sills, i.e. whether Younger and its progeny barred the Ealy case from
proceeding. Although Younger would not seem to be pertinent owing to the

94. The holding is related to the traditional reluctance the Supreme Court has shown to
invalidate a legislative prohibition or restriction owing to its failure to reach the entire uni-
verse of evils related to those at which it is aimed. See, e.g., Buckley v. Valeo, 424 U.S. 1
(1976); Dandridge v. Williams, 397 U.S. 471, 486-87 (1970).

95. 565 F.2d at 305.
96. In answer to the argument that the "resign to run" law was aiderinclusive in that it

did not reach incumbents of nonjudicial offices who were running for judicial ones, the court
merely replied that this flaw applied "equally to elective and appointive judiciaries." Id. at
306, n.12. The court failed to mention that the unique duties that a judge in active service is
called on to perform might create a potential conflict of interest far exceeding that affecting
other officeholders.

97. 569 F.2d 219 (5th Cir. 1978).
98. Id. at 224, n.7.
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lack of any pending state proceeding, the Younger rationale rests on a
broader foundation than the facts in Younger would suggest." As discussed
previously, Younger condemns federal interference with state judicial pro-
ceedings which provide an adequate forum for the assertion of federal
claims.' ® The Younger defense in Ealy ultimately foundered on the lack
of any available state forum in which the League members could pursue
their first amendment claims. Younger raised no barrier in Ealy largely
because of evidence that the grand jury proceedings were carried on for the
sole purpose of defeating the very first amendment rights that the Ealy
plaintiffs had sued to vindicate in the beginning. In Ealy, the constitu-
tional infringements in the parallel state proceeding were not merely a
collateral result of that proceeding, but were rather its core purpose. 0' The
grand jury in Marshall County had delved into the finances of the League
and the personal lives of its members. The grand jury had also hinted at
wrongdoing, and had officially branded the League and its members as
wrongdoers, but yet had neither apprised the members of what wrongs they
were alleged to have perpetrated nor held out any hope that the members
would be officially vindicated. 2 The facts and holding in Ealy underscore
the fact that certain first amendment causes of action are impervious to
Younger defenses even though they entail federal interference with state
judicial proceedings. Because the Younger decision itself rested on the
express condition that a state forum remain available for the consideration
of federal claims, Ealy is not remarkable given that its facts were the
converse of those in Younger. 10 The Ealy panel went on to hold that on
remand the district court should issue an injunction without delay.'10

Quite another first amendment claim confronted the Fifth Circuit in
Robinson v. Reed.'"1 In Robinson, a civilian employee of the Department
of the Air Force sued the Secretary of the Air Force for damages and
mandamus relief. Ms. Robinson claimed that her required attendance at
officially sponsored race relations seminars had invaded her first amend-

99. The Younger rationale is more logically viewed as a requirement that unless unusual
circumstances dictate otherwise, federal courts are to refrain from doing anything to invite
unseemly conflicts with state judiciaries. See 401 U.S. at 43-54.

100. Id. at 49.
101. The court strongly intimated as much throughout the opinion. See 569 F.2d at 227,

n.22.
102. Id. at 233-34.
103. The absence of an ongoing state prosecution simpliciter impelled the Ealy court to

rely on Wooley v. Maynard, 430 U.S. 705 (1977), and Steffel v. Thompson, 415 U.S. 452
(1974). The court acknowledged that neither Wooley nor Steffel completely disposed of the
comity question, because in those cases future prosecutions were likely. In Ealy, that likeli-
hood had diminished to the extent that it had all but disappeared. Id. at 232-33. The Ealy
panel, acknowledging that it had broken new ground, nonetheless held that an injunction was
warranted.

104. 569 F.2d at 235.
105. 566 F.2d 911 (5th Cir. 1978).
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ment right of associational privacy, because in the course of the seminars
she was pressured to divulge private details of her home life and personal
affiliations. The district court had dismissed the action for failure to state
a claim.'" In a brief opinion, the Fifth Circuit reversed. Pointing to the fact
that situations in which such threshold dismissals are genuinely rare, 0 7 the
Robinson panel framed its inquiry as whether the employee could prove
any set of facts which would entitle her to the relief prayed for. The court
observed that under the decision of the Supreme Court in A bood v. Detroit
Board of Education,'0 the Secretary was forbidden to impose the relin-
quishment of first amendment freedoms as a condition of governmental
employment. Holding that one of the rights secured to the Robinson plain-
tiff was the right to preserve her personal life inviolate from needless offi-
cial inquiry, the court held that Ms. Robinson had alleged facts which, if
proved, would entitle her to relief under Abood.

The final outcome of Robinson may depend upon the degree to which
the race relations classes actually interfered with the personal life of the
employee, compared to the extent to which the Secretary is able to prove
a reasonable necessity for requiring his employees to attend such sessions.
The disposition of a case such as Robinson could depend as well on whether
the officials holding the race relations seminars are doing so in obedience
to a judicial decree. The question then would be whether a decree framed
to protect the interests of minority employees may work to the detriment
of constitutional interests of the majority-a balancing test which the
Supreme Court to date has not had occasion to perform. It is highly possi-
ble, though this is only hinted at in Regents of the University of California
v. Bakke' °1 and not mentioned at all in Franks v. Bowman Transportation
Co.,"" that when a district court fashions a broad remedial measure for
the protection of one racial group by encroaching upon the constitutional

106. Id. at 913: see Fed. R. Civ. P. 12(b)(6).
107. The classical statement of the proper standard to be used in evaluating a claim under

Rule 12(b)(6), as the Robinson court noted, is found in Conley v. Gibson, 355 U.S. 41 (1957):
"In appraising the sufficiency of the complaint we follow, of course, the accepted rule that a
complaint should not be dismissed for failure to state a claim unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his claim which would entitle him to
relief." 355 U.S. at 444-45 (footnote omitted); see 566 F.2d at 913.

108. 431 U.S. 209 (1977). In Abood, the Court held that an agency shop clause in a
Michigan teachers' collective bargaining agreement violated the First Amendment insofar as
it required nonmembers to pay "service charges," which were used to finance lobbying efforts
that had little to do with mainstream collective bargaining efforts. 431 U.S. at 234. Abood
thus stands for the proposition that a public employee cannot constitutionally be required to
subsidize the propagation of political beliefs that are repugnant to him, at least outside the
immediate sphere of collective bargaining. The Robinson court relied on A bood for the some-
what narrower proposition that public employment may not be conditioned upon the aban-
donment of first amendment rights.

109. - U.S. -, 98 S. Ct. 2733, 57 L.Ed.2d 750 (1978).
110. 424 U.S. 747 (1976).
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interests of another, the outer limits of federal judicial power have been
breached. Robinson teaches that the vindication of minority interests at
the expense of the racial majority may yet prove to be a precarious
exercise for well-meaning officials.'"

Whatever the legal merits of Robinson, plaintiff there appeared to have
no insuperable problems of proof. Not all public employees who pressed
first amendment claims before the Fifth Circuit were so fortunate. Formi-
dable evidentiary hurdles confronted plaintiffs in both Love v. Sessions'"
and Carmichael v. Chambers County Board of Education. ",3 In both Love
and Carmichael the court of appeals had occasion to apply the criteria that
the Supreme Court had announced in Mt. Healthy City School System v.
Doyle"4 to factual settings in which public school teachers charged that
they had been dismissed in reprisal for engaging in various forms of consti-
tutionally protected expression. In Love, plaintiff, formerly principal of a
Burke County, Georgia elementary school, had publicly proclaimed his
support for school desegregation, removed portraits of Robert E. Lee and
Jefferson Davis from the school auditorium, and complained to the De-
partment of Health, Education and Welfare that a local physician was
maintaining racially segregated waiting rooms. As its reason for refusing
to renew Mr. Love's contract, the Burke County Board of Education cited
several incidents in which he had violated its regulations. Mr. Love re-
sponded by suing the Board for damages. After a jury had returned a
verdict in his favor, the district court granted defendants' motion for a new
trial. At the close of the second trial, the jury had decided in favor of the
Board. On appeal, the Fifth Circuit held that misstatements of first
amendment law in the instructions the district court had given the jury
required the court to vacate the judgment. The trial court had charged the
jury that in order to recover damages, the principal had to prove that the
reasons the Board had given for firing him had been false. Disagreeing, the
court of appeals held that the First Amendment imposed no such require-
ment, as expounded by the Supreme Court in Mt. Healthy. The Love panel
explained that "[t]he critical issue in this suit is not whether the Board's
charges against Love are true, but whether the charges are truly the basis
for the Board's decision not to renew Love's contract.""' 5 The court went

111. Obviously if a program such as that in Robinson were to be conducted at the expense
of the first amendment rights of its participants, the court itself would be condoning the
infringement of such rights.

112. 568 F.2d 357 (5th Cir. 1978).
113. 581 F.2d 95 (5th Cir. 1978).
114. 429 U.S. 274 (1977). In Mt. Healthy, the Supreme Court had ruled that once a

governmental employee proved that his involvement in constitutionally protected conduct
had prompted his dismissal, it was then incumbent upon his employers to show that they
had independent grounds for dismissing him which would have justified their actions "even
in the absence of the protected conduct." 429 U.S. at 287.

115. 568 F.2d at 360.
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on to hold that notwithstanding the errors of law in the jury instruction,
it was barred from reinstating the verdict at the first trial, because Mr.
Love, the former principal, had failed to establish that the district court
had abused its discretion in granting the Board a second trial. " 6 If the
Board could prove that its reasons for discharging Mr. Love had been true,
and that these reasons constituted an adequate ground for his dismissal,
the Love panel ruled, the Board would then have a complete defense."7

The court remanded Love for yet another trial.
The public school teacher in Carmichael v. Chambers County Board of

Education"8 fared somewhat worse than her counterpart in Love. For rea-
sons not disclosed in the Chambers opinion, plaintiff had been notified
during 1976 that her teaching contract would not be renewed. Because the
Board of Education had failed to comply with Alabama statutory require-
ments prescribing timely notice to teachers whose contracts were not re-
newed,"9 Ms. Carmichael sued the Board in a state court to have its action
declared void. The state litigation was settled when the Board promised
to renew Ms. Carmichael's contract. As a further condition to the settle-
ment, the Board promised to subject her teaching performance to a fresh
evaluation at the end of the following school year. When the school year
expired, the Board once more advised Ms. Carmichael that it would not
need her services in the future. She sued, charging that the decision was a
gesture of retaliation for her earlier lawsuit and that it was taken without
first according her notice of the hearing. The district court concluded that
she had been fired for "excessive absenteeism" and entered summary judg-
ment for the Board.'2

The Fifth Circuit affirmed. Because Ms. Carmichael was not a tenured
employee, the court gave short shrift to her contention that the summary
discharge had deprived her of property without procedural due process.
The court noted that under the tests enunciated in Board of Regents v.
Roth 2 and Foster v. Blout County Board of Education, '2 2 she could not
establish any property interest deriving either from an expectation of con-
tinued employment or otherwise. Noting that the Board had performed all
of the duties it had undertaken in its earlier settlement with Ms. Carmi-
chael, the panel held that, notwithstanding the special contractual inter-
ests generated by the settlement, both parties had fully discharged their
obligations under it. Ms. Carmichael once more stood in the same shoes
as any other untenured teacher.

116. Id. at 361. See Fed. R. Civ. P. 59(a).
117. 568 F.2d. at 361.
118. 581 F.2d at 95.
119. ALA. CODE tit. xvi, §24-12, quoted in 581 F.2d at 97, n.1.
120. 581 F.2d at 97.
121. 408 U.S. 564 (1972).
122. 340 So.2d 751 (Sup. Ct. Ala. 1976).
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Turning to her free speech claim, the court noted in Carmichael, as it
had in Love, that under Mt. Healthy, the firing of a teacher violates the
First Amendment even if it is only partially in reprisal for the enjoyment
of protected rights.' 3 At this point the Carmichael analysis faltered, not
because the court abandoned settled first amendment principles, but be-
cause it flouted fundamental precepts of civil procedure. Carmichael had
been decided on the defendants' motion for summary judgment.',' The
factual matter the court had relied on in Carmichael consisted solely of
affidavits and depositions. Ms. Carmichael had testified at her deposition
that the principal at her school had "unofficially" told her that the Board
had threatened to fire him if he should recommend. the renewal of her
teaching contract for another year. Although it conceded that this raised
an "inference" that the Board's refusal to renew her contract was based
upon insufficient cause, the Carmichael court dismissed the argument
with the opaque observation that this piece of evidence still did not "raise
the inference that the insufficient cause was also unconstitutional.' 25

The rationale is a startling one. Setting aside for a moment that the
function of summary judgment is to require all doubts to be resolved
against the motion, 2 the remark by the principal should be viewed in the
light of common experience. If the Board had had sufficient cause to fire
Ms. Carmichael, it would have had no reason to resort to threats in order
to achieve its purpose. His remark, as the court itself acknowledged,
strongly implied that the Board did not have sufficient cause to fire her,
but was determined to do so in any event. That the Board had inadequate
grounds to discharge Ms. Carmichael inescapably gives rise to another
inference: that the School Board had some other motive for cancelling her
contract that it chose not to disclose. The disposition of a case by summary
judgment is improper when either the material facts are in conflict, or the
inferences logically to be drawn from them are conflicting.' 7 Carmichael
discloses an a fortiori instance of the misuse of the summary judgment
device, because in Carmichael the only inferences that could logically be
drawn pointed to a sinister motivation on the part of the Board. 2 Whereas

123. 581 F.2d at 97. This may be an exaggerated reading of the holding in Mt. Healthy;
the Court in Mt. Healthy in fact ruled that where the constitutionally protected conduct was
a "motivating factor" in the dismissal, and but for that conduct the employee would not have
been fired, the dismissal establishes a first amendment violation. See 429 U.S. at 278.

124. Fed. R. Civ. P. 56.
125. 581 F.2d at 97.
126. 6 J. MOORE, FEDERAL PRACTICE 56.15 (2d ed. 1976).
127. Friedman v. Meyers, 482 F.2d 435, 439 (2d Cir. 1973); Cross v. United States, 336

F.2d 431, 433 (2d Cir. 1964); see also Adickes v. S.H. Kress & Co., 398 U.S. 144, 158-59 (1970),
quoting United States v. Diebold, Inc., 369 U.S. 654, 655 (1962).

128. It would not necessarily follow that this would entitle Ms. Carmichael to summary
judgment in her favor, because Mt. Healthy teaches that the school officials could nonetheless
prove that her dismissal was warranted on independent grounds. If such grounds indeed
existed, the Board would have hardly had a reason to cloak its true motives, yet the remark
by the principal suggests that it was doing precisely that.
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the constitutional premises underlying Carmichael are sound enough, the
holding in the case defies all explanation.

Whatever its infirmities, Carmichael perhaps underscores even better
than Love the uphill climb confronting a public employee who speaks out
on a grievance, only to be notified then that his or her services are no longer
needed. The Love case, its outcome still in doubt, was in its eighth year of
litigation as it approached its third trial. Carmichael, by contrast, was
short-lived. The Love decision was at least doctrinally sound. Carmichael,
however, was rendered in apparent disregard of the proper use of Rule 56.'2
The precedential reach of Carmichael is far from clear. It is a rare case,
though, that embodies both bad law and bad policy. The Love and
Carmichael decisions share this double affliction, for the policy implica-
tions of those decisions alone condemn them. Public school teachers are
charged with preparing children for the responsibility of participation in a
free society. Of all public employees, teachers should be punished least of
all for displays of intellectual fearlessness, assuming such conduct does not
impede the smooth functioning of the educational process. Viewed purely
from a policy standpoint, Love and Carmichael represent a negation of
that ideal.

A different first amendment concern fared substantially better at the
hands of the Fifth Circuit as the en banc court applied the Establishment
Clause of the First Amendment in Meltzer v. Board of Public Instruction
of Orange County."'3 The Meltzer case was an action to enjoin the school
officials of Orange County, Florida from holding daily prayers and allowing
the distribution of Bibles on school property during school hours. The
district court entered judgment for defendant Board on the ground that it
had withdrawn permission to an evangelical organization to give out the
Bibles, and had rescinded its earlier directive requiring morning devotion-
als. The trial court further held that the other claims in the case had
become moot. These claims went to the constitutional validity of a state
statute commanding public teachers to instill "Christian virtue" in pup-

129. "When motivation is involved and credibility becomes of critical importance, or
when essential facts are solely within the control of the moving party, summary judgment is
generally inappropriate." Mazaleski v. Treusdell, 562 F.2d 701, 717 (D.C. Cir. 1977). Ms.
Carmichael could only hope to prevail by "making credibility an issue, for resolution of the
first amendment issue essentially required a determination of state of mind." See Poller v.
Columbia Broadcasting Sys., Inc., 368 U.S. 464, 473 (1962). In Mazaleski, as in Carmichael,
a governmental employee had been dismissed in alleged reprisal for engaging in protected
conduct. Indeed, Carmichael denotes a departure from settled summary judgment law in the
Fifth Circuit. Cf. Croley v. Matson Navigation Co., 434 F.2d 73, 76 (5th Cir. 1970) (summary
judgment improper where "reasonable minds could reach different conclusions and inferences
from the evidence .... ); Riley-Stabler Constr. Co. v. Westinghouse Elec. Corp., 396 F.2d
274, 277 (5th Cir. 1968) (summary judgment inappropriate where "good faith" is in issue).

130. 577 F.2d 311 (5th Cir. 1978).
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ils,'3' and local guidelines which lent official sanction to the distribution
of religious literary matter on campus. A panel of the Fifth Circuit re-
versed, holding that all the claims in Meltzer were justiciable, and that all
of them had merit. 32

With two judges dissenting, the en banc court of appeals upheld the
panel in its determination that the distribution of Bibles and the holding
of morning prayers violated the First Amendment by falling squarely
within the prohibition announced in School District of Abington Township
v. Schempp. '3 With regard to the "Christian virtue" statute and the local
guidelines on religious literature, the Fifth Circuit affirmed by an equally
divided vote the judgment of the trial court that the claims were moot. The
dissent contended that all the claims in Meltzer were properly before the
court of appeals. 3 Pointing to an unbroken chain of cause and effect
between the existence of the "Christian virtue" law and the events that
had transpired locally, Chief Judge Brown pointed out that the statute
exacted an affirmative obligation from Florida teachers to instill Christian
precepts in school children. It had therefore lent active encouragement to
the Orange County officials; legal counsel for the Board, the dissent urged,
had expressly relied on the statute in giving an opinion that the Board
policies were legal. Because the Board had issued the guidelines in an
apparent post hoc maneuver to ratify the handing out of the Bibles, and
because the guidelines in turn drew their legal sustenance from the
"Christian virtue" law, the dissent maintained that both the statute and
the guidelines played a vital role in influencing the direction that Board
policies had taken. Those policies, the dissent insisted, fell far short of the
relentless neutrality that the religion clauses of the First Amendment de-
mand of government in matters touching upon sectarian beliefs. Urging
that decisions such as Schempp and Engel v. Vitale 35 exposed the statute
as one "respecting an establishment of religion," the dissent pointed out
the influence it had exerted upon the course of events which had triggered

131. FLA. STAT. ANN. §231.09(2) (West 1977), quoted in 577 F.2d at 313, n.2.
132. 548 F.2d at 559.
133. 374 U.S. 203 (1963).
134. 577 F.2d at 313, 317-19 (Brown, C.J., dissenting).
135. 370 U.S. 421 (1962). Recent decisions of the Supreme Court go even further than

Meltzer in condemning public financial subsidies to parochial education. See Wolman v.
Walter, 433 U.S. 229, 230-31 (1977); Meek v. Pittenger, 421 U.S. 349 (1975); Committee for
Pub. Educ. v. Nyquist, 413 U.S. 756 (1973). The Court has relaxed its prohibition where
official support to nonpublic education cannot be easily diverted to sectarian use. See Roemer
v. Bd. of Public Works of Md., 426 U.S. 736, 750-52 (1976). In making this determination,
the Court has applied the three criteria that it announced in Lemon v. Kurtzman, 403 U.S.
602 (1971), by which it has tested the facial validity of statutes said to violate the Establish-
ment Clause. The proliferation of opinions in Wolman, Meek, Nyquist, and Roemer under-
scores the splintered views of the Justices as to what sort of aid is easily diverted to sectarian
aims and what sort is not.
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the litigation.'36 The dissent may be taken to task for failing to lay suffi-
cient stress on one main point of those decisions: that religious practices
which could arguendo pass constitutional muster in adult settings are
forbidden when made daily fare for a "captive audience" of young and
impressionable minds.3 7 Notwithstanding its mandate in Meltzer, the en
banc court had missed its chance to issue a firm statement on a constitu-
tional requirement which bears restating: the Establishment and Free
Exercise Clauses condemn the use of public schools as a device for the
advancement of sectarian dogma. 38 It is surely no accident that so much
litigation over the religion clauses of the First Amendment has been kin-
dled by the observance of religious practices in schools.

The dissent in Meltzer likewise failed to perceive a cardinal incongruity
in the majority holding that the claims regarding the constitutionality of
the "Christian virtue" law and the local regulations were moot. As the
panel had noted, and as the dissent acknowledged, the Board had halted
the morning devotionals. The Board tabled a request by a religious organi-
zation to distribute Bibles, but had done so merely to await the outcome
of the litigation.'39 Nonetheless, the en banc court upheld the panel deter-
mination that these practices created a justiciable Article III case. If the
suspended practices were justiciable, it is difficult in principle to see why
the statute and guidelines, from which they specifically derived legal sanc-
tion, did not also give rise to litigable claims. If the court had the power
to invalidate the practices, it surely had the power to strike at the legal
source in which those practices were rooted. Even if the district court had
made findings of fact that the objectionable policies were causally unre-
lated to the guidelines and statute, neither the majority nor the dissent
intimated as much. Although it is unlikely that under the Federal Rules
of Civil Procedure such findings could be overturned on appeal, 40 it is
evident from the dissent that the Meltzer record was replete with evidence
that such was not the case at all. "'

136. 577 F.2d at 319.
137. See School Dist. of Abington Township v. Schempp, 374 U.S. 203, 241-42 (1962)

(Brennan, J., concurring); Engel v. Vitale, 370 U.S. 421, 441-42 (1962) (Douglas, J., concur-
ring).

138. Because in Schempp and Engel the Court decided the somewhat broader proposition
that government transgresses the Establishment Clause by lending its endorsement even to
religious views which are free of obvious sectarian overtones, Meltzer presents an a fortiori
instance.

139. 548 F.2d at 566, n.11.
140. See Fed. R. Civ. P. 52(a). "Findings of fact shall not be set aside unless clearly

erroneous. .. ."
141. 577 F.2d at 320-21 (Brown, C.J., dissenting).
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M. FOURTEENTH AMENDMENT: DESEGREGATION

The task of overseeing the desgregation of public schools continued to
occupy the Fifth Circuit during 1978. Almost without exception, these
cases posed questions of relief. The complex business of dismantling dual
school systems was further complicated by the renewed attention focused
upon racial intent as a result of the pronouncements by the Supreme Court
in Washington v. Davis"' and Village of Arlington Heights v. Metropolitan
Housing Development Corp."3 In those cases the Court had ruled that
evidence of discriminatory purpose was generally an element of equal pro-
tection claims.' The Washington and Arlington Heights decisions lost no
time in making themselves felt in the school desegregation arena. Indeed,
immediately after its decision in Arlington Heights, the Court in Dayton
Board of Education v. Brinkman, ,45 held that the availability of system-
wide relief turned at least in part on the presence or absence of racial
motive."'

The question of racial intent surfaced prominently in United States v.
Texas Education Agency. ,4, The Texas Education Agency case came before
the court of appeals on a petition for rehearing.' 8 Rejecting the petition, a
panel of the Fifth Circuit issued a supplemental opinion setting forth cri-
teria to guide a court in defining whether repeated delays by a large urban
school district in achieving compliance with the mandate of Alexander v.
Holmes County Board of Educationl" was racially motivated. In
Alexander, the Supreme Court had directed school systems to desegregate
immediately.'10 Rescinding its earlier remedial mandate in Brown v. Board
of Education,'' which had prescribed integration "with all deliberate
speed,""'5 the Alexander court had specifically refused to countenance fur-
ther delay.

Texas Education Agency had originated in 1970 as an action by the

142. 426 U.S. 229 (1976).
143. 429 U.S. 252 (1977).
144. See 426 U.S. at 242; 429 U.S. at 264-65. The Supreme Court has not yet spoken to

the question whether racial intent must be shown in order to prove entitlement to supplemen-
tal relief in a case where judgment became final prior to the decisions in Washington and
Arlington Heights.

145. 433 U.S. 406 (1977).
146. Id. at 420.
147. 579 F.2d 910 (5th Cir. 1978).
148. See United States v. Texas Educ. Agency, 564 F.2d 162 (5th Cir. 1977).
149. 396 U.S. 19 (1969).
150. "Under explicit holdings of this Court the obligation of every school district is to

terminate dual school systems at once and to operate now and hereafter only unitary schools."
396 U.S. at 20.

151. 349 U.S. 294 (1955). This opinion in Brown was the remedial phase of Brown v. Board
of Educ., 347 U.S. 483 (1954).

152. 349 U.S. at 301.
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government to enforce Alexander in the Austin Independent School Dis-
trict (hereinafter AISD). The transition by the AISD to a unitary system
had been complicated by the tri-ethnic content of its student population,
i.e. interspersed with the black and white children in the student body
were large numbers of Mexican-American pupils. Texas Education Agency
had first reached the Fifth Circuit in 1972. At that time, the court had
reversed and remanded a judgment by the district court holding that AISD
had not discriminated.'5 3 On remand, the trial court had found thatAISD
had indeed been guilty of discrimination, but then acted upon its finding
by desegregating only one elementary grade, and then only in the black
schools. This decree left the Mexican-American children totally isolated
from the others. 154 The court of appeals once more reversed and re-
manded, 55 but the Supreme Court vacated and remanded 56 with direc-
tions to reconsider the question of relief in light of its intervening decision
in Washington v. Davis. Once more, the court of appeals held that ethnic
and racial segregation in AISD was a product of design rather than acci-
dent, 5 7 a holding it confirmed upon rehearing. 8 On its petition for rehear-
ing, the AISD advanced the argument that proof of racial intent required
plaintiffs to show that the vestiges of racial segregation could be traced
back to some statute, ordinance, or other legislative command prescribing
it. Rejecting this narrow position, the Fifth Circuit ruled that such evi-
dence constituted a sufficient condition for proving racial intent, but not
a necessary one. The court held that it was free to search elsewhere for
evidence of discriminatory purpose. In so holding, the Texas Education
Agency panel gave the question of racial intent a more incisive treatment
than it had received at the hands of the Supreme Court in either
Washington or Arlington Heights. The Fifth Circuit rejected the argument
that proof of racial motive must fall from the lips of those charged with
discriminating. 5 Resting its decision on the familiar common law pre-
sumption that "an actor is held to intend the reasonably foreseeable results
of his actions,"'' 0 the court struck a balance in setting up the criteria
against which allegations of racial discrimination are to be measured. On
the one hand, the court expressed its agreement with a decision of the

153. United States v. Texas Educ. Agency, 467 F.2d 848 (5th Cir. 1972).
154. 532 F.2d 380, 392-93 (5th Cir. 1976).
155. United States v. Texas Educ. Agency, 532 F.2d 380, 292-93 (5th Cir. 1976).
156. Austin Ind. School Dist. v. United States, 429 U.S. 990 (1976).
157. 564 F.2d at 174 (5th Cir. 1977).
158. 579 F.2d at 912-13 (5th Cir. 1978).
159. Id. Any such requirement would seem to be foreclosed by the decision in Keyes v.

School Dist. No. 1, stating that "a finding of intentionally segregative school board actions
in a meaningful portion of a school system ... creates a presumption that other segregated
schooling within the system is not adventitious." 413 U.S. 189, 208 (1973).

160. 579 F.2d at 913.
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Sixth Circuit' that a district court is empowered to find racial intent
"from a pattern of official action or inaction which has the natural, proba-
ble and foreseeable result" of producing racial imbalance. 2 More simply,
the court held that a finding of subjective racial intent could be built on
objective proof. Conversely, it refused to endorse the notion that the ex-
pression of racial sentiments by "one or two extremists" on an official
decisionmaking body, standing alone, could require a court to ascribe a
racial purpose to the body sitting as a whole. " 3 The court in Texas Educa-
tion Agency concluded by holding that because plaintiffs had made a
prima facie case of racial intent, the AISD would have the burden of
coming forward with evidence showing that its policies were prompted by
considerations other than racial ones. Otherwise, the court concluded, the
AISD would have to desegregate the other grades forthwith.' 6'

The allocation of burdens was likewise decisive in United States v. Gads-
den County School District. 165 Here too, the desegregation of the elemen-
tary grades was at issue. Unlike Texas Education Agency, the Gadsden
County litigation related to the desegregation of classrooms within schools
rather than the desegregation of many schools throughout the system. At
issue in Gadsden County were five elementary schools where local educa-
tional officials had based classroom assignments upon an ability grouping.
Noting that the student enrollment in these schools was seventy-eight
percent black, the trial court had remarked that some racially uniform
classrooms were to be expected. Here white students were concentrated in
the "upper" sections while black students were placed predominately in
the "lower" tracks. Adverting to the test the Fifth Circuit had applied in
McNeal v. Tate County School District, 16 the trial court had held that the
local officials bore the burden of proving that classroom assignments built
on ability grouping that yielded a racially skewed result was not the effect
of past discrimination, or that the use of this grouping device would miti-
gate such effects by broadening the educational opportunities available to
pupils in the disadvantaged groups. The Gadsden County officials, the
district court maintained, had made neither showing. Indeed, the court
continued, defendants had first used grouping tests immediately after the
district court had ordered the schools desegregated in 1970. This raised the

161. Id., expressing approval of NAACP v. Lansing Bd. of Educ. 559 F.2d 1042, 1047 (6th
Cir.), cert. denied, 434 U.S. 997 (1977). See also United States v. School Dist. of Omaha, 565
F.2d 127, 128 (8th Cir. 1977), cert. denied, 434 U.S. 1064 (1978); Morales v. Shannon, 516
F.2d 411, 413 (5th Cir. 1975).

162. 559 F.2d at 1047-48.
163. 579 F.2d at 913-14. See also 426 U.S. 229, 254 (1976) (Stevens, J., concurring).
164. 579 F.2d at 916.
165. 572 F.2d 1049 (5th Cir. 1978).
166. 508 F.2d 1017 (5th Cir. 1975). See also Morales v. Shannon, 516 F.2d 411 (5th Cir.

1975).
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inference that the school officials had resorted to ability grouping as a
device to perpetuate the separation of students on account of race. The
trial court acknowledged that the use of ability grouping tests to broaden
the array of educational options open to students in the lower tracks would
be constitutionally acceptable even if it had led to some racial stratifica-
tion in the classrooms. The Gadsden County school authorities, though,
had used it in such a manner as to freeze the less gifted children into the
"lower" learning groups permanently. Basing its decision on this lack of
mobility from the lower to the upper learning tracks, the district court
concluded that the ability grouping had been racially motivated, because
the school authorities, notwithstanding the command of McNeal, had
failed to prove otherwise. In a brief per curiam order, the Fifth Circuit
affirmed.

Although McNeal applies to the judicial oversight of school desegrega-
tion and its aftermath, it presents interesting analogies in measuring racial
intent generally. Its criteria for gauging racial purpose are quite different
from those announced in Texas Education Agency. Under McNeal, the
failure of defendants to come forth with any legitimate explanation for a
classroom grouping procedure that creates a racial imbalance provides a
way of proving racial intent by the logic of elimination: once every legiti-
mate explanation for the challenged conduct is eliminated, the only ex-
planation remaining-the illicit one-must be the true one. The usefulness
of the McNeal holding lies also in the fact that it shifts the burden of
proving that the ability grouping was innocent of any racial purpose to the
school officials, who are the ones most likely to know. Because of this
burden-shifting, its convenience as a rule of thumb on the question of
racial intent vel non commends its use in connection with other equal
protection claims based upon racial discrimination. 67

If McNeal provides a convenient yardstick for measuring the impact of
school desegregation upon pupils, the rule announced nearly a decade ago
in Singleton v. Jackson Municipal Separate School District'68 has proved
to be at least as valuable a tool in overseeing its impact on teachers. In
Singleton, the Fifth Circuit first addressed the problem presented by the
firing of black teachers and staff in the wake of school desegregation.'69

During 1978 the Fifth Circuit twice confronted Singleton questions
touching upon faculty demotions and dismissals. In Hereford v. Huntsville
Board of Education, 70 the court reviewed the cases of eight black teachers

167. Even where racial imbalance among the classrooms is caused by earlier institutional
segregation, it may nonetheless be maintained where school officials can prove that it gives
the educationally disadvantaged children access to greater educational opportunities. 508
F.2d at 1020-21; 516 F.2d at 413-14.

168. 419 F.2d 1211 (5th Cir. 1969), cert. denied, 396 U.S. 1032 (1970).
169. 419 F.2d at 1217, 1218.
170. 574 F.2d 268 (5th Cir. 1978).
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to determine whether public school officials had withheld promotions from
them on account of race. The court held that the Singleton rule was inap-
posite to six of the Hereford plaintiffs, because their grievances were di-
rected at the denial of advancement rather than demotions or firing. The
cases of the two remaining plaintiffs demanded a closer examination. One
of them had been the principal of an elementary school and then was
appointed the assistant principal of a high school. The other had begun as
the principal of a combined elementary and junior high school, and was
then appointed the director of a system-wide program. Applying the three-
pronged Singleton definition of "demotion" to these facts,'' the panel in
Hereford ruled that no demotion had occurred and affirmed the judgment
of the district court.'7 2

The threshold question of whether Singleton applied was also decisive
in Wright v. Houston Independent School District, 3 a damage action by
three black teachers whose teaching contracts had not been renewed. At
the time the Houston Independent School District notified the teachers of
its action, it was in the throes of desegregation and operating under a
judicial decree. The Wright panel noted that Singleton is triggered where
there has been a general reduction of the teaching force as a result of school
desegregation. It examined the evidence surrounding staff turnover in the
HISD at the time plaintiffs had been dismissed. The court observed that
the majority of the new teachers whom the HISD had hired in 1971 were
black, and that of the eight teachers who had been fired during the same
time interval, five were white. The evidence further indicated that while
the HISD had undergone a twenty percent turnover in its professional
staff, there had been no system-wide reduction in professional staff.'' In-
deed, the court in Wright observed that the overall size of the system-wide
HISD staff had undergone a net increase of more than 570 new professional
employees during the relevant time interval. Viewed as a whole, the evi-
dence in Wright refuted the notion that there had been a general reduction
by HISD of its teaching force. The panel in Wright therefore vacated a
judgment which had awarded damages to the discharged teachers. The
court held that it was incumbent upon the aggrieved teachers to prove that
they came within the protection of Singleton by showing that all the condi-
tions needed to trigger its safeguards were present. It further ruled that the

171. In Singleton, the court defined "demotion" as "any re-assignment (1) under which
the staff member receives less pay or has less responsibility than under the assignment he
held previously, (2) which requires a lesser degree of skill than did the assignment he held
previously, or (3) under which the staff member is asked to teach a subject or grade other
than one for which he is certified or for which he has had substantial experience within a
reasonably current period. In general and depending upon the subject matter involved, five
years is such a reasonable period." 419 F.2d at 1218.

172. 574 F.2d at 273.
173. 569 F.2d 1383 (5th Cir. 1978), vacating 393 F. Supp. 1149 (S.D. Tex. 1975).
174. 569 F.2d at 1385.
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district court had erred in holding that no system-wide reduction was
necessary in order to bring the Singleton protections into play. Wright was
remanded for the consideration of the plaintiffs' other claims.'75

Most of the other school desegregation cases the Fifth Circuit decided
in 1978 were heard on postjudgment motions for supplemental relief to
prod officials to take further steps to dismantle dual school systems. In
Lemon v. Bossier Parish School Board,"'7 the court of appeals ordered the
desegregation of one entirely black school, noting that there were three
virtually all-white schools in the immediate vicinity that it could be
grouped with. Other possible options that the Lemon court suggested to
the district court on remand included redrawing the attendance zones and
busing pupils from the three white schools to the all-black one. The court
in Lemon pointedly remarked that before the 1970 desegregation decree,
the Bossier Parish officials had experienced no logistical problems in bus-
ing black students to entirely black schools. The panel inferred from this
fact that the school board should have no difficulty in transporting the
white pupils over roughly equal distances to the same schools. 77

In Lemon, there had been no question that the Bossier Parish system
had failed to achieve a unitary condition. The question whether a school
system had attained unitary status came before the Fifth Circuit in United
States v. South Park Independent School District,"'7 which dealt with an
appeal from the denial of a postjudgment motion for supplemental relief.
The South Park Independent School District had desegregated in 1970 by
establishing attendance zones qualified by a majority-to-minority transfer
option. Under this arrangement, any student attending a school in which
his race outnumbered the other could transfer to any other school in which
he would be in a racial minority. Over the course of time, this desegrega-
tion plan had wrought very little change in the overall racial pattern of
SPISD school assignments. The overwhelming majority of the students in
the SPISD system in 1976 had gone to schools in which members of their

175. In addition to the Singleton claims, plaintiffs had alleged that they had been fired
in contravention of traditional fourteenth amendment requirements forbidding racial dis-
crimination, regardless of whether the firings were related to the desegregation of the HISD.
Because the district court had disposed of Wright solely on Singleton grounds, it had not
addressed these other claims.

176. 566 F.2d 985 (5th Cir. 1978).
177. 566 F.2d at 988. The district court noted that persistent efforts by the school board

to desegregate the lone all-black school had been frustrated by the withdrawal of all white

students from the school but one. Lemon v. Bossier Parish School Bd., 442 F. Supp. 935, 936
(W.D. La. 1977). The district court had based its finding that Bossier Parish had attained
unitary status on the fact that of its 18,385 students, only 185 were attending a one-race

school. 442 F. Supp. at 936. It inexplicably failed to mention the existence of the three
virtually all-white facilities.

178. 566 F.2d 1221 (5th Cir.), cert. denied, - U.S. -, 99 S. Ct. 622, 58 L. Ed. 2d
684 (1978).
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race outnumbered the other by ratios of more than four to one. Moreover,
it appeared that the principals had been chosen for the various schools
solely on the basis of race.'79 Applying the criteria announced in Swann v.
Charlotte-Mecklenburg Board of Education,'10 the court of appeals said
that the question whether the SPISD had achieved unitary status de-
pended on whether it had borne its burden of showing that the retention
of one-race schools was not the lingering result of past discrimination, but
rather was ordained by conditions over which it had no control. Because
the district court had made no findings in South Park that would guide a
reviewing court in determining whether it had evaluated SPISD properly
in light of the Swann requirements, the court of appeals remanded. The
court directed the district judge on remand to make findings on the ques-
tion of whether SPISD remained a dual system within the Swann defini-
tion. On remand, the district court was further instructed to determine the
reasons for the principal assignments, and make findings of fact accord-
ingly.'18

The persistent operation of one-race schools years after the entry of a
desegregation decree was also before the court of appeals in United States
v. Board of Education of Valdosta.'2 In a brief per curiam opinion, the
court vacated the refusal of the district court to order further desegregation
and remanded Board of Education of Valdosta with express directions to
dismantle the dual system forthwith. The Fifth Circuit disposed of Lee v.
Tuscaloosa City School System' in the same manner as Board of Educa-
tion of Valdosta. The court said that the continued prevalence of racially
separate schools revealed that the original decree had failed to end the dual
school system. The court ordered the school system to make its transition
to a unitary assignment scheme without delay. The decision in Mills v.
Polk County Board of Public Instruction'84 concerned the exclusion of the
first and second grades from the original desegregation plan. Rejecting the
contention that the school officials had been given insufficient time to
include these grades in the desegregation scheme, the court in Mills or-
dered the racial imbalance in them corrected immediately. As it had done
in Lemon, the court of appeals in Mills observed that the Polk County

179. 566 F.2d at 1226-27.
180. 402 U.S. 1 (1971).
181. As the court noted, Swann had condemned "[s]chools all or predominantly of one

race in a district of mixed population .... 402 U.S. at 25-26. The Supreme Court later
modified the impact of this portion of Swann by holding that the desegregation of one-race
schools was not to be achieved by going outside the district which had practiced segregation
and merging it with other districts which had not discriminated. Milliken v. Bradley, 418 U.S.
717 (1974).

182. 576 F.2d 37 (5th Cir.), cert. denied, - U.S. - , 99 S. Ct. 622, 58 L. Ed. 2d 684
(1978).

183. 576 F.2d 39 (5th Cir. 1978).
184. 575 F.2d 1146 (5th Cir. 1978).
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officials had not come forward with any justification for their failure to
complete the transition to a racially unitary student assignment plan.
Failure to achieve a unitary system likewise prompted the holding by the
court in Davis v. East Baton Rouge Parish School Board. '5 The panel in
Davis reversed the district court's decision that the school board had com-
pleted its task of dismantling the dual system. The position of the school
board in Davis was buttressed by much stronger evidence than the evi-
dence offered in either South Park or Mills. Indeed, the evidence in Davis
tended to show that the school board had never abated its efforts to end
de facto racial segregation. However, the court of appeals in Davis noted
that despite the board's efforts, twenty of the system's 110 schools were all
black, over half of the schools had student bodies which were ninety per-
cent black or white, and over half of the black students attended predomi-
nately black schools. The court found that this evidence indicated that the
school system was comprised of mostly one-race schools. Therefore, Swann
required the burden to be on the school system to show that the one-race
schools were not a result of present or past discrimination. The Davis panel
further held as error the failure of the district court to consider such tradi-
tional remedies as noncontinguous attendance zones. 8 The court of ap-
peals held that Swann required the exhaustion of this and other possible
channels of relief by the trial court before it could reach the determination
that a formerly segregated school system had achieved unitary status.
Turning to a Singleton-related question regarding teacher placements, the
Davis court noted that teachers were transferred out to newly desegregated
schools in the inverse order of their seniority." 7 Although racially neutral,
this arrangement concentrated a large number of inexperienced teachers
in the black schools. Besides having a racially disparate impact, this
teacher assignment scheme did little to advance the pace of desegregation.
The Fifth Circuit remanded Davis and ordered the district court to issue
precise findings on, and explore all possible solutions to, the lingering
racial imbalance in student assignments. 88 Its mandate regarding the
teacher assignment question, though, was less than clear. The court of
appeals left the district court to its own devices in finding a solution.

The remedial questions in Lee v. Eufaula City Board of Education'

185. 570 F.2d 1260 (5th Cir. 1978), cert. denied, 47 U.S.L.W. 3482 (1979).
186. 570 F.2d at 1263-64. In Swann, the Court had held that .the use of noncontiguous

attendance zones "[als an interim corrective measure" came within "the broad remedial
powers" of the United States courts in desegregation cases. 402 U.S. at 27. The district court
in Davis had not considered the use of attendance zones, because the only witnesses who had
testified in Davis were professional educators who opposed this measure. See Davis v. East
Baton Rouge Parish School Bd., 398 F. Supp. 1013, 1016 (M.D. La. 1975).

187. 570 F.2d at 1264. The district court opinion in Davis did not reach the question of
teacher assignments.

188. Id.
189. 573 F.2d 229 (5th Cir. 1978).
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were even more ramified. At issue in Lee was the effect upon school deseg-
regation of transfers from outside the school district boundaries. The city
of Eufaula is located in Barbour County, Alabama, which in turn is adja-
cent to several Georgia and Alabama counties whose public schools operate
under desegregation orders.'9 0 In Singleton the Fifth Circuit had likewise
condemned indiscriminate transfers of pupils across district boundaries
where such transfers had the net effect of impeding progress toward com-
plete desegregation.'' In Lee there was evidence that both black and white
students had been transferring in to the City of Eufaula system from six
different jurisdictions. The district court had enjoined defendants from
accepting transfer students from anywhere outside Barbour County. At the
same time, though, the trial court had found that the only transfers which
tended to retard the progress of desegregation efforts were those coming in
from nearby Quitman County, Georgia. Although the officials had ex-
pressed a willingness to reject all future transfer applications from counties
other than Barbour County, the Fifth Circuit noted that the district court's
supplemental decree had "locked" them into a course of action that made
no sense in light of the finding that the incoming transfers, other than
those from Quitman County, were not retarding desegregation efforts.
Remanding, the Lee panel held that the district court should narrow the
scope of the injunction in conformity with its findings.' The court in Lee
held in addition that the district court should determine whether the ac-
ceptance of transfers from rural Barbour County would impede desegrega-
tion either there or in the city of Eufaula. Finally, it charged the trial court
on remand to "order the Eufaula City Board of Education to adopt reason-
able procedures" to regulate the incoming transfers. 13

Even more complicated than the issues in Lee were those presented by
the 1978 reappearance of Tasby v. Estes. I" Tasby posed complex remedial
questions incident to the desegregation of schools in the large Dallas Inde-
pendent School District. Following a 1975 mandate by the Fifth Circuit to
devise a desegregation plan,9 5 the district court had divided the Dallas
Independent School District into six geographical subdistricts. Although
these subdistricts ostensibly served as large modified attendance zones,

190. See 573 F.2d at 232, n.4.
191. The court of appeals in Singleton had stated: "If the school district grants transfers

to students living in the district for their attendance at public schools outside the district, or
if it permits transfers into the district of students who live outside the district, it shall do so
on a non-discriminatory basis, except that it shall not consent to transfers where the cumula-
tive effect will reduce desegregation in either district or reenforce the dual school system."
419 F.2d at 1218-19.

192. 573 F.2d at 234.
193. Id. at 235-36.
194. 572 F.2d 1010 (5th Cir. 1978).
195. Tasby v. Estes, 517 F.2d 92 (5th Cir.), cert. denied, 423 U.S. 939 (1975).
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the Tasby opinion was somewhat vague on this score.' Four of the subdis-
tricts mirrored the racial and ethnic composition of the DISD as a whole.
The remaining two did not; of these, one was largely Anglo and the other
virtually all Black. Although the use of the attendance subdistricts had left
intact a number of one-race schools, the district court, like its counterparts
in South Park and Lemon, failed to make any findings justifying the reten-
tion of these one-race schools. Observing that the district court had not
made specific findings as to the feasibility of pairing or clustering that
would enable it to review the desegregation plan,'97 the Fifth Circuit re-
manded Tasby with directions to make these findings. The court of appeals
affirmed the refusal of the district court to allow the inclusion of a subur-
ban school district adjacent to Dallas in the student assignment plan,'"
since it agreed with the district court's finding that the other district,
which had dismantled its racially separate schools in 1958, had not exerted
any adverse influence on the progress of desegregation in the DISD. Fi-
nally, the panel in Tasby let stand the proposed acquisitions of a number
of sites for new school construction, holding that the district court had
acted within its discretion in approving them. The court conditioned its
affirmance upon the taking of precautions to ensure that the new educa-
tional complexes would not become one-race schools.'

The facts in Tasby portrayed a large urban district well on its way to
achieving unitary status. United States v. DeSoto Parish School Board2"°

painted quite the opposite picture. Indeed, the evidence in DeSoto Parish
suggested a concerted and deliberate movement to evade the mandate of
Alexander and Swann. The evidence tended to show that the black popula-
tion was evenly dispersed throughout the parish. Because all eleven public
schools in DeSoto Parish had been built before the advent of desegregation,
at least one formerly black school and one formerly white one was accessi-
ble to every resident. A 1970 decree had set up four attendance zones in
the parish. The zones had been arranged in such a manner that they had
had no discernible effect upon the racial imbalance in the parish schools.
There were even indications that the zones had been gerrymandered to
further hinder desegregation. Some of the zones were noncontiguous, iso-
lated pockets; others were fashioned by drawing lines around racially uni-
form neighborhoods, with the result that the children in them were usually

196. The opinion stated: "The order under review calls for the creation of six subdistricts,
generally reflecting the geographical sections of the DISD, for student assignment purposes."
572 F.2d at 1013.

197. Id. at 1014.
198. Id. at 1015-16. In the absence of some evidence that the other district had practiced

segregation or had acted to frustrate the progress of desegregation by DISD, the joinder of
the other district would come within the prohibition announced in Milliken v. Bradley, 418
U.S. 717 (1974). See also Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406 (1977).

199. 572 F.2d at 1016-17.
200. 574 F.2d 804 (5th Cir. 1978).
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assigned to schools attended by other children of the same race.6 2 The
assignments had been drawn up with no apparent regard for geographical
distances; after the 1970 decree, many of the children travelled on buses
further than before since they bypassed schools with students of a different
race in order to take the students to schools of their own race. The 1970
plan had provided for the busing of students with the condition that no
student of either race was to be taken past a school formerly attended by
children of the other. 22 To circumvent the 1970 decree, parish officials
resorted to the use of a dual transportation system which ran- racially
separate buses on overlapping routes. The school board compiled an
equally dismal record regarding assignments. Teacher placement tended
to follow pupil assignments, in that black instructors were concentrated in
traditionally black schools and white teachers in formerly white schools.
Concluding that the failure of the school board to dismantle the dual
school system was primarily due to its operation of a racially separate bus
system, the district court ordered a wholesale revision of the transportation
arrangements, but refused to extend its relief any further. The trial court
refused either to alter the attendance zones or prescribe any solution to the
racially skewed teacher assignments.m

The Fifth Circuit reversed. Relying once more on the dual mandate of
the Supreme Court in Swann and Alexander, the court noted that the 1970
decree had fallen far short of fulfilling its announced objectives, however
modest those objectives had been. The court of appeals ruled that changes
in the transportation alone would be inadequate. Intimating that the tran-
sition of DeSoto Parish to a unitary system would entail somewhat sterner
measures, the Fifth Circuit decreed sweeping changes in attendance zones
and directed the abolition of "freedom of choice" for students living in
unzoned rural areas who provided their own transportation. Shunting
aside the fears expressed by the school board that these adjustments would
be likely to cause a general white exodus from the public schools, the Fifth
Circuit held that community reactions would not be allowed to influence
the district court in shaping its decree. Relying on United States v. Scot-
land Neck City Board of Education,2°4 the panel ruled that the possibility
of a backlash by white residents of DeSoto Parish could not be considered
in determining the shortest route to a constitutionally required result. The
court acknowledged that in choosing from a number of constitutionally

201. 574 F.2d at 809.
202. Id. at 810.
203. Id. at 811. The Singleton mandate regarding normal faculty and staff assignments

prescribed in part that "principals, teachers, teacher-aides and other staff who work directly
with children at a school shall be so assigned that in no case will the racial composition of a
staff indicate that a school is intended for Negro students or white students." 419 F.2d at
1217-18.

204. 407 U.S. 484 (1972).
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tolerable solutions, the trial court would be at liberty to select the one best
calculated to prevent white withdrawal.1°5 However, the district court was
not free to relegate constitutional requirements to secondary importance
in order to indulge community fears. Finally, the court condemned the
utter lack of progress the school board had shown in abolishing teacher
assignments based on race. Improvement, where it existed, had been negli-
gible.

In ordering the proper remedy, the Fifth Circuit disclaimed any inten-
tion to dictate the terms of the permissible decree, but said that such a
decree would have to ordain the abandonment of the attendance zones and
the freedom of choice option. Although professing distaste for mathemati-
cal exactness in the matter of faculty assignments, the Fifth Circuit like-
wise ordered immediate relief in that area. The court stated that teacher
placements in the future would have to be racially proportioned, so that
the ratio of black to white teachers would approximate the ratio of black
to white pupils in the system as a whole. 2 The court of appeals in Desoto
Parish affirmed only that portion of the judgment below that had ordered
the abandonment of the dual transportation system. The court remanded
for additional relief in strict accordance with the terms it had announced.

Cases as different as Tasby and Desoto Parish underscore the vast differ-
ences that evade this type of litigation even now. Other than the obvious
facts that school desegregation has grown from a regional challenge to a
national one, and that questions of relief now tend to eclipse questions of
liability, these cases continue to defy easy generalization. Since the deci-
sion in Brown, 2 school desegregation relief has taken on greater precision,
but for all its evolution, it continues to be problem-ridden.2ua The shifting
and elusive character of the many variables which have endowed it with
precision have at the same time made it a formidable challenge to judicial
management.

IV. FouRTEENTr AMENDMENT: ELECTIONS

Racial discrimination in election procedures occupied the Fifth Circuit
in a small number of significant cases during 1978. The election cases were
challenges to at-large voting schemes based on the seminal holdings by the

205. 574 F.2d at 816; see United States v. Scotland Neck City Bd. of Educ., 407 U.S. 484,
491 (1972).

206. 574 F.2d at 819.
207. 347 U.S. 483 (1954).
208. In Swann, the Court cautioned that "myriad factors of human existence can cause

discrimination in a multitude of ways on racial, religious, or ethnic grounds. . . . The elimi-
nation of racial discrimination in public schools is a large task and one that should not be
retarded by efforts to achieve broader purposes lying beyond the jurisdiction of school author-
ities." 402 U.S. at 22.
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Supreme Court in White v. Regester 9 and Whitcomb v. Chavis.'51 In
White and Whitcomb, the Court had acknowledged that the potential for
the abuse of multi-member election districts to freeze out the political
hopes of racial minorities could render such districts, or other forms of at-
large voting, unconstitutional. Shortly thereafter, the landmark pron-
ouncement by the Fifth Circuit in Zimmer v. McKeithen 2 ' set forth the
elements of proof that would be required in order for a district court to
enjoin the use of at-large voting. Under Zimmer, the ultimate fact on
which such relief is to be based is the dilution of minority votes resulting
from certain abuses made possible by the at-large format. Before a district
court may determine whether the multi-member or at-large scheme has
caused a dilution of minority ballots, Zimmer requires it to make an array
of anterior fndings. The court in Zimmer enumerated both "primary" and
"secondary" factors for a district court to consider in determining whether
at-large elections work a dilution of minority votes. The primary variables
are the extent to which minority voters have been denied access to the
political process, usually expressed in terms of the likelihood that votes
tend to be cast along racial lines, and the difficulties which minority candi-
dates have experienced in getting their names on the ballot, the degree to
which past discrimination against the minority race has crippled its
present-day participation in the political process, the extent to which
elected officials have failed to respond to the special needs and interests
of minority residents, and the strength of state policies favoring at-large
elections."' In addition to these primary criteria, the court in Zimmer
listed a number of secondary ones to be considered as enhancing or miti-
gating factors. Under these secondary variables, the material inquiries are
whether a candidate is required to garner a majority of the votes cast in
order to win, whether the voter must vote for any minimum number of
candidates in order for his ballot to be counted, whether the candidates
are required to live in districts, and the size of the electorate."3 A cautious
Supreme Court affirmed Zimmer in a brief per curiam order, taking care
to stress that its approval of the relief the Fifth Circuit had prescribed
should not be construed as a judgment that such relief is constitutionally
ordained."'

Zimmer and subsequent Fifth Circuit dilution cases were generally
silent on the question of racial intent as such. It was not until after Zimmer

209. 412 U.S. 755 (1973).
210. 403 U.S. 124 (1971).
211. 485 F.2d 1297 (5th Cir. 1973), aff'd sub nom. East Carroll Parish School Bd. v.

Marshall, 424 U.S. 636 (1976).
212. See 485 F.2d at 1305.
213. Id.
214. East Carroll Parish School Bd. v. Marshall, 424 U.S. 636, 638 (1976).
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that the Supreme Court rendered its decisions in Washington v. Davis"
and Village of Arlington Heights v. Metropolitan Housing Development
Corp."' These decisions spawned uncertainty as to the proper function of
the racial intent requirement in dilution cases, and exacerbated concern
that minority voters would henceforth be required to prove a discrimina-
tory purpose underlying the legislative enactment which created the at-
large scheme."1 7 This would be a difficult task in any case; indeed, in some
it would be impossible. This would be especially true of the older at-large
schemes in some states, because in many localities white political interests
had accomplished the wholesale disenfranchisement of black voters by a
variety of less subtle methods."' Because there was a time in some places
when black citizens were not allowed to vote, it could be assumed that at-
large schemes dating from the same time were established for purposes
other than racial ones.

The voting decisions which the Fifth Circuit rendered during 1978 did
much to allay these concerns. In a quartet of consolidated cases decided
the same day, the court of appeals achieved a working synthesis between
the racial intent requirement of Washington and Arlington Heights, and
the stiff evidentiary burdens prescribed by Zimmer. In Nevett v. Sides,"'

the court, for the second time, was confronted with a constitutional attack
upon the at-large method for filling seats on the council of the city of
Fairfield, Alabama. The city was divided into six districts, each of which
had two members representing it on the council. The other council member
was its presiding officer, who was elected at large. Although the twelve
district councilmen were required to live in the districts they represented,
they too were elected at large by the voters of the entire city. 0 The Nevett
plaintiffs charged that the at-large elections violated the Fourteenth and
Fifteenth Amendments because they tended to cancel out minority votes.
The district court originally ordered the city to be divided into election
districts. Because the district court made no findings regarding the criteria

215. 426 U.S. 229 (1976).
216. 429 U.S. 252 (1977).
217. Neither the Fifth Circuit in Zimmer nor the Supreme Court in Whitcomb and White

had intimated that racial purpose was the sine qua non of dilution, although recent evidence
of racial intent was present in White. See 412 U.S. at 767. The Zimmer court said only that
"where a minority can demonstrate a lack of access to the process of slating candidates, the
unresponsiveness of legislators to their particularized interests, a tenuous state policy under-
lying the preference for multi-member or at-large districting, or that the existence of past
discrimination in general precludes the effective participation in the election system, a strong
case is made." 485 F.2d at 1305 (footnote omitted).

218. See David v. Garrison, 553 F.2d 923, 930 (5th Cir. 1977); McGill v. Gadsden County
Comm'n, 535 F.2d 277, 281 (5th Cir. 1976); Taylor v. McKeithen, 499 F.2d 893, 896 (5th Cir.
1974).

219. 571 F.2d 209 (5th Cir. 1978).
220. See 571 F.2d at 213-14.
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that the Fifth Circuit identified as controlling in Zimmer, the court of
appeals remanded Nevett for renewed consideration of the evidence in
light of the Zimmer factors.n' The district court on remand found that the
city had been responsive to the interests of its black residents, although
its degree of responsiveness seemed to fluctuate according to whether the
council had black members on it at a given time. It further found that
black candidates had been elected to the council. The trial court therefore
held several of the vital Zimmer elements lacking and entered judgment
for defendants. Plaintiffs appealed.

The Fifth Circuit seized the occasion afforded by Nevett to determine
whether the rationale underlying the racial intent requirement in
Washington and Arlington Heights applied to voting cases. The court re-
jected the appellants' contention in Nevett that Zimmer and its progeny
were exempt from that requirement. The court in Nevett relied on Wright
v. Rockefeller 2 and Gomillion v. Lightfoot, 22 in which the Supreme Court
had considered claims that racial gerrymandering violated the Fourteenth
and Fifteenth Amendments. The panel in Nevett reasoned that regardless
of whether the dilution claim arose under the broad equal protection man-
date of the Fourteenth Amendment or the somewhat narrower prohibition
of the Fifteenth, the evidentiary requirements were identical: in either
case, the party claiming the constitutional violation bore the burden of
showing that the challenged harm flowed at least in part from racial pur-
pose.2 2 4 Indeed, the sweeping language of Washington and Arlington
Heights brooked no contrary interpretation, the court concluded.

The core significance of Nevett lies not in its holding that voting dilution
cases are governed by the intent requirement, but rather in the flexible
approach the panel in Nevett took in determining what type of evidence
would be received on the question of racial intent. The court tacitly ac-
knowledged the hopelessness of ever proving that the 1909 statute which
had created the at-large scheme in Fairfield was prompted by racial mo-
tive. The Fifth Circuit said that racial intent in the initial enactment of
an at large scheme was a sufficient, but not a necessary condition of liabil-
ity.2 5 The panel further said that racial intent could also be shown by
proving that the at-large scheme, however innocent its origins, was later
seized upon to submerge minority political aspirations and leave intact the
vestiges of past racial discrimination: "A plan, racially neutral at its adop-
tion, may further preexisting intentional discrimination, .... or it may be

221. Nevett v. Sides, 533 F.2d 1361 (5th Cir. 1976).
222. 376 U.S. 52 (1964).
223. 364 U.S. 339 (1960).
224. 571 F.2d at 220-21.
225. Evidence of racial purpose was frequent in earlier voting cases. See Terry v. Adams,

345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (1944); Lane v. Wilson, 307 U.S. 268
(1939).
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maintained for invidious purposes," the court concluded.2 ' Nevett there-
fore stands for the proposition that an at-large scheme free of racial pur-
pose at its inception may be unconstitutional when it ensures white politi-
cal primacy which breeds inertia and an institutional unwillingness to cure
special ills harking back to a time of overt racial discrimination. Racial
intent in the Nevett setting inheres in the sluggishness and resistance to
change bred by a racially polarized electorate that votes on racial lines in
system-wide elections that defeat minority political aspirations without
fail.m7 Because the views of the elected officials presumably mirror the
values of the voters who elected them, such an election format is likely to
breed governmental indifference to the needs and interests of this racial
minority. This course of indifference is politically safe because officials
need not consult minority needs in order to be assured repeated victory at
the polls. It may even be conjectured that in extreme situations, elected
officials who pursue policies designed for the benefit of minority voters,
might well do so at their peril. The obvious constitutional vice in this
misuse of the at-large scheme is that officials elected under it are free to
ignore minority needs. A nonobvious mischief in this situation is its tend-
ency to undermine the goals of even benevolent white officials occupying
at-large seats; unable to marshal or concentrate minority votes so as to
build a reliable enclave of political support, such an official must either
go along with his colleagues, or suffer likely defeat at the polls if he pro-
motes his chosen policies too aggressively.

The maintenance of an at-large election procedure that freezes out black
political influence, together with official indifference to the plight of black
voters, therefore satisfies the racial intent element in voting cases. By so
holding, the court in Nevett neatly resolved an issue that the en banc court
in Zimmer had not anticipated. Nevett itself had been commenced before
the Supreme Court had decided either Washington or Arlington Heights.
However sound the Nevett reasoning may have been in light of those
decisions, the Fifth Circuit may have erred in its disposition of Nevett. In
deciding Zimmer, the court had enumerated an array of criteria for district
courts to use in passing on dilution claims. The court, though, stopped

226. 571 F.2d at 221.
227. An at-large election in which the race of a candidate had no effect on voters would

not work a dilution of minority ballots within the meaning of Zimmer, because then a member
of the racial minority could realistically hope to be elected. The court in Nevett described
the phenomenon of bloc voting as a function of dilution: "Consider a plan neutral in its
enactment that is used as a vehicle for intentionally ignoring black interests. The existence
of such discrimination presupposes racially polarized voting in the electorate. Polarized or
bloc voting, although in itself constitutionally unobjectionable, allows representatives to
ignore minority interests without fear of reprisal at the polls. When bloc voting has been
demonstrated, a showing under Zimmer that the governing body is unresponsive to minority
needs is strongly corroborative of an intentional exploitation of the electorate's bias." Id. at
223.
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short of holding that any one of them was critical. That is, none of them
were elements of a dilution case in the technical sense of that term. In-
stead, the court in Zimmer stressed that its primary and secondary factors
were to be viewed in the aggregate.2 2 8 After Nevett was remanded the first
time, the district court heard no new evidence.2

2 The Nevett plaintiffs
therefore tried their case largely in the dark, without notice of the legal
standard upon which their case would ultimately come to depend. To the
court in Nevett, no remand was necessary, because the district court had
clearly applied the Zimmer test to the facts before it and had found them
wanting. The Fifth Circuit insisted that the Zimmer requirements had
always required proof of racial intent.2

The same panel of the Fifth Circuit decided Thomasville Branch of the
NAACP v. Thomas County23' on the same day it decided Nevett. In
Thomasville Branch, the court of appeals held that a trial court erred when
it dismissed dilution claims for plaintiffs' failure to prove that the local
legislation that established the at-large election of commissioners for
Thomas County, Georgia in 1898, had been racially motivated.2 32 The court
of appeals ruled on the basis of Nevett that such intent could be proved
by showing that the at-large scheme had been maintained at the expense
of black residents, and that Thomas County acted in disregard of their
special interests. The court therefore remanded Thomasville Branch with
directions to determine whether an ultimate finding of dilution was war-
ranted under the standards enunciated in Zimmer.2 3

In Bolden v. City of Mobile,2 black residents of Mobile, Alabama sued
to enjoin the use of an at-large election format that had been in place since
1911, some ten years after the Alabama Constitution had succeeded in
disenfranchising black voters altogether. Because of this, there was little
question that the 1911 law could not have originated as a device intended
to disenfranchise black voters. Relying once more upon the Nevett holding
that it could look to the overall performance of the city under the at-large
system to determine whether the element of racial intent had been proved,

228. 485 F.2d at 1305.
229. 571 F.2d at 215.
230. Id. at 222.
231. 571 F.2d 257 (5th Cir. 1978).
232. The opinion of the district court in Thomasville Branch is reproduced as an appendix

to that of the Fifth Circuit. See 571 F.2d at 259-62.
233. Id. at 259.
234. 571 F.2d 238 (5th Cir.), prob. juris noted, __ U.S. -, 99 S. Ct. 75, 58 L. Ed. 2d

106 (1978).
235. Bolden v. City of Mobile, 423 F. Supp. 384, 397 (S.D. Ala. 1976). The government of

the City of Mobile was unusual in that its three officials were, in effect, elected executives in
that each of them was elected from the city at large to direct the functions of one of three
administrative departments. See 423 F. Supp. at 386. Because the city had declined to
present a proposed decree in response to the invitation of the district court, the court adopted
plaintiffs' proposal for nine single-member districts. Id. at 404.
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the Fifth Circuit turned to the question of whether the findings of the
district court justified the use of single-member districts in the city of
Mobile.? The trial court had found that massive early racial discrimina-
tion continued to be a present deterrent force to blacks seeking political
office in Mobile, that racial voting had doomed the chances of every black
candidate who had run, and that the political processes of the city were
not equally open to its black citizens. The resulting dearth of black politi-
cal power, it concluded, had resulted in a severe underrepresentation of
black employees at the higher levels and in inferior municipal services.
Moreover, there was no independent state policy favoring the use of at-
large elections. The lower court concluded that the lingering effects of past
discrimination had diminished meaningful black participation in the elec-
toral process. The district court likewise found that the "secondary" or
"enhancing" variables described in Zimmer militated toward a finding of
dilution. 7 Holding that the evidence justified these findings, the Fifth
Circuit affirmed.

The Bolden defendants had raised a novel argument addressed to the
constitutional power of the district court to award the relief given. Urging
that the Tenth Amendment"' barred the exercise by a district court of its
equitable powers in such a way as to reshuffle the internal political ar-
rangements of a local government, the city officials contended that the
district court could not constitutionally abolish the use of at-large voting,
regardless of the evidence it had. The court of appeals, expressing bewil-
derment at defendants' contention "that the district court, having found
the city's at-large government unconstitutional, is powerless to remedy the
violation,"Is rejected the argument. The court noted that the city had been
ordered to present a proposed decree to the trial court, but had not done
so. The Fifth Circuit ruled that because the Fourteenth Amendment com-
pelled some relief, the district court had plenary power to cure the consti-
tutional wrong by resort to sweeping remedial measures of the sort recog-
nized by the Supreme Court in both Swann and Hills v. Gautreaux.4'
Starting with the proposition that voting dilution claims are justiciable,
the court in Bolden noted that "[a] concomitant to the ability of a court
to hear a case is that it be able to decide the case and remedy a wrong if it
be found. 2 ' Spurning the argument that the Tenth Amendment man-

236. The Bolden court bypassed a claim based upon §2 of the Voting Rights Act of 1965,
42 U.S.C.A. §1973 (Supp. 1978), because it was "at best problematic," while the decision by
the trial court on the constitutional claim was based upon "well established precedents." See
571 F.2d at 242, n.3.

237. 423 F. Supp. at 393-94.
238. "The powers not delegated to the United States by the Constitution, nor prohibited

by it to the States, are reserved to the States respectively, or to the people."
239. 571 F.2d at 246.
240. 425 U.S. 284 (1976).
241. 571 F.2d at 247.
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dated local flexibility in governmental affairs, the court refused to con-
found local flexibility with "absolute license." The panel in Bolden parsed
the language of the Tenth Amendment and discerned in it two exceptions
to the general prohibition of federal interference."' For one, the use of the
at-large device to dilute black political power in disregard of the Four-
teenth Amendment of the Constitution is a species of conduct "prohibited
by it to the States.""24 Moreover, the power to redress voting dilution is one
of those powers "delegated to the United States by the Constitution,"
specifically the Fourteenth and Fifteenth Amendments. 4 4 Because either
rationale supplied an independent ground for the decree the district court
had issued in Bolden, the court of appeals affirmed on the question of
relief. The Bolden saga is not over. Although the Fifth Circuit gave ade-
quate treatment to the tenth amendment question, the Supreme Court has
deemed it to be of sufficient gravity to give it and other questions in the
case plenary consideration. 245

The decision in Blacks United For Lasting Leadership, Inc. v. City of
Shreveport 46 was rendered on the same day as Nevett, Thomasville
Branch, and Bolden. In Blacks United, as in Bolden, the trial court had
ordered elections by single-member districts consequent to a finding of
dilution. The court of appeals held that the findings of the district court
did not adequately address all the considerations material under Zimmer.
Defendants in Blacks United had expressed some uncertainty as to
whether Zimmer was indeed controlling.2 4 On appeal, defendants contin-
ued to press their argument that by affirming Zimmer, the Supreme Court
had expressly renounced the view that preference for the remedial use of
single-member districts rested on constitutional grounds;2 48 therefore, the
court of appeals was free to reopen the entire panoply of issues it had
considered in Zimmer. The Fifth Circuit rejected this argument and said
that the per curiam affirmance of Zimmer in East Carroll Parish had been
confined solely to the question of relief.2 4 In a brief interlocutory opinion,

242. Id.
243. U.S. CONST. amend. X, quoted at note 238, supra.
244. Id.
245. The governmental structure in use by the City of Mobile had required a number of

elected officials which corresponded to the number of administrative departments that they
were to direct. The transition to single-member districts in Bolden, when combined with the
retention of this "elected executive" feature, would have created a situation in which a voter
in the City of Mobile would, depending on where he lived, be allowed to vote for the head of
only one of the three administrative departments. Because a reshufffling of the functions of
the officials themselves was necessary in order to prevent this absurdity, Bolden implicates
important tenth amendment considerations. See note 235, supra.

246. 571 F.2d 248 (5th Cir. 1978).
247. Blacks United For Lasting Leadership, Inc. v. City of Shreveport, 71 F.R.D. 623, 633-

34, n.17 (W.D. La. 1976).
248. See 571 F.2d at 251-52.
249. The affirmance of Zimmer in East Carroll Parish School Bd. v. Marshall, 424 U.S.
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the court remanded Blacks United with directions to the district court to
supplement its findings of fact within sixty days. 25

0

The fact that the tenth amendment question is alive and well in Bolden
bodes an uncertain future for this entire line of cases. The Supreme Court
has never squarely addressed the question whether its decision in White
v. Regester applies fully to local governmental bodies. In White, the ques-
tion was whether multi-member districts could constitutionally be used to
elect members of a state legislature. 251 In East Carroll Parish, the Court
had ruled narrowly on the question of relief, holding only that the strong
remedial preference for single-member districts once unconstitutional di-
lution was shown was not a constitutional requirement, but was rather a
creature of equitable jurisprudence.12 In the subsequent decision of Wise
v. Lipscomb,"' the Court even appeared to retreat from its erstwhile pref-
erence for single-member districts, holding that the retention of some at-
large seats in a relief plan proposed by the City of Dallas was a legislative
proposal rather than a judicial decree. Because the plan had "legislative"
origins, the Court reasoned, it was exempt from the prohibition in
Chapman v. Meier 5' and earlier decisions condemning the remedial use of
multi-member seats."' Several members of the Court in Wise expressed
doubt that its decision in White was adequate authority for invalidating
the use of at-large elections at the local level.51 Against this backdrop of
uncertainty, it is worthwhile noting that Nevett and its companion cases
left several questions unanswered. One such question is the importance of
one of the "secondary" Zimmer variables-the size of the at-large dis-
trict-when applied to local governments.27 Does this variable suggest that
sparsely populated rural areas that are otherwise within the Zimmer prohi-

636 (1976), was consistent with earlier decisions forbidding the remedial use of multi-member
districts in the absence of special circumstances. See Chapman v. Meier, 420 U.S. 1 (1975);
Connor v. Johnson, 402 U.S. 690 (1971); but see Wise v. Lipscomb, 437 U.S. 535 (1978).

250. 571 F.2d at 255.
251. In White, the at-large claims were directed at Bexar County and Dallas County,

Texas, which were used as multi-member districts in electing members of the Texas Legisla-
ture, and which had large racial minorities who had historically suffered various types of
discrimination. 412 U.S. at 765-66, 767-68.

252. See 424 U.S. at 639.
253. 437 U.S. 535 (1978).
254. 420 U.S. 1 (1975).
255. See Mahan v. Howell, 410 U.S. 315 (1973); Connor v. Williams, 404 U.S. 549 (1972);

Connor v. Johnson, 402 U.S. 690 (1971).
256. "While this Court has found that the use of multi-member districts in a state legisla-

tive apportionment plan may be invalid if 'used invidiously to cancel out or minimize the
voting strength of racial groups,' . . . we have never had occasion to consider whether an
analogue of this highly amorphous theory may be applied to municipal governments." Wise
v. Lipscomb, 437 U.S. at 550 (Rehnquist, J., concurring), quoting White v. Regester, 412 U.S.
755, 765 (1973).

257. See 485 F.2d at 1305; see also Whitcomb v. Chavis, 403 U.S. 124, 143-44 (1971).
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bition may escape a federal judicial decree solely because there the misuse
of at-large elections affects smaller numbers of voters? 5 Although popula-
tion size is only one of the "secondary" or "enhancing" variables, the Fifth
Circuit has intimated that it possesses more than secondary relevance.21,
Another unanswered question raised by Zimmer and its progeny is the real
meaning underlying one of the "primary" variables, i.e. denial of access
to the political process. At what juncture of the political process is one
denied access to it? With regard to arbitrary barriers to voter registration
and candidate -qualification, the answer is clear. If the political process is
viewed as a whole, access to it necessarily takes on a larger meaning. Such
access must then be measured in terms of its actual results. The concept
of "dilution" presupposes that the process is in the thrall of a white politi-
cal establishment that exploits racial hostility and uses at-large elections
to smother the prospects of black candidates. In that case, is it even rele-
vant that white officials let black candidates run unmolested, and let black
voters vote for them? Secure in the knowledge that the white system-wide
vote can be relied on to defeat them without fail, election officials do not
have to resort to crude means of defeating black political aspirations. A
statistical showing that the black candidates have gone down to defeat
time after time should therefore sufffice to establish a denial of minority
access.2 60 In some cases, though, the Fifth Circuit has indicated that show-
ing "denial of access" would entail proof of more direct barriers.20' Finally,
consider the hypothetical case in which all the Zimmer requirements are
met, but relief is impossible owing to residential patterns. It is conceivable,
especially in some rural counties, that there is no single locale in which the
black population is concentrated in strength. Rather, the black minority
is dispersed among the white population so evenly that it is mathemati-
cally impossible to divide the county into districts of manageable size that
could at the same time enable the minority population to marshal decisive
political strength in any one of them. The net effect of dividing such a
county into districts would be absurd: each such district would then per-
petuate in microcosm the same dilution of the minority vote that had
marred county-wide elections in the past, inflicting damage to the interests
of the minority electorate without fear of legal repercussions. What are the
implications of this possibility? It lays bare an obvious practical limitation
on judicial power: a federal court is powerless to rearrange residential
patterns. The question then becomes what relief a district court could
prescribe. Because the remedial use of single-member districts would be

258. The precise role of the "secondary" variables in Zimmer has yet to be fully explored.
The argument could be made that "secondary" or "enhancing" variables are redundant in
the face of strong "primary" evidence.

259. See David v. Garrison, 553 F.2d 923, 930 (5th Cir. 1977).
260. Nevett v. Sides, 571 F.2d 209, 223, n.19 (5th Cir. 1978).
261. David v. Garrison, 553 F.2d 923, 929 (5th Cir. 1977).
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senseless, any judgment declaring the at-large election scheme unconstitu-
tional would be academic, thus running afoul of Article I1 considerations,
unless the district court had some other relief at, hand, such as racial
quotas for the officials of the governing body."'2 Even though quota relief
would arguably come within an announced exception to the general prohi-
bition of racial quotas proclaimed in Regents of the University of California
v. Bakke,263 its use by a district court would entail such a sweeping renun-
ciation of the assumptions underlying the political values of the society as
a whole that it would raise tenth amendment questions transcending even
those in Bolden, and could be fraught with other constitutional implica-
tions as well.216 Yet to acknowledge that no relief is accessible to a federal
court where a racially even population scatter precludes meaningful use of
the traditional remedy of single-member districts, is to concede that the
Court has reached the outer limits of federal judicial power.6 5

V. FOURTEENTH AMENDMENT: JURY SELECTION

Members of racial minorities also pressed claims of jury discrimination
twice before the Fifth Circuit in 1978. In both cases, the court of appeals
reviewed the adequacy of relief. In Berry v. Cooper26 and Porter v.
Freeman,"7 black citizens sued to challenge the exclusion of blacks from
jury lists. In addition, Porter presented the claim that women were likewise
underrepresented on the jury rolls. Both Berry and Porter drew into ques-
tion the degree to which district courts were required to eliminate imbal-
ances in jury lists-imbalances that the Supreme Court has held may be
fatal to an otherwise valid criminal conviction. 68

Berry was a class action directed at the composition of the jury lists in
Peach County, Georgia. The Berry plaintiffs proved at trial that although
fifty-five percent of the adult population of Peach County was black, over
an eighteen-month interval from the summer of 1974 to the spring of 1976,
little more than fifteen percent of the Peach County residents who had

262. Such relief would conflict with the settled rule that no one has a constitutional right
to be represented by an elected official of his or her race. White v. Regester, 412 U.S. 769
(1973).

263. 438 U.S. 265 (1978).
264. Besides holding potentially grave first amendment implications, such a remedial

measure could be in contravention of the Guaranty Clause, which secures "to every State in
this Union a Republican Form of Government." U.S. CONST. art. IV, §4.

265. See Baker v. Car, 369 U.S. 186 (1962). The universe of objects which come within
the scope of the federal judicial power may be limited inter alia by the "lack of judicially
discoverable and manageable standards" for resolving the question presented. 369 U.S. at
217.

266. 577 F.2d 322 (5th Cir. 1978).
267. 577 F.2d 329 (5th Cir. 1978).
268. See Taylor v. Louisiana, 419 U.S. 522 (1975); Alexander v. Louisiana, 405 U.S. 625

(1972).
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been summoned for the grand or traverse juries were black. ' Acting under
simultaneous direction from the district court and the Superior Court of
Peach County, the jury commissioners sent out questionnaires to all those
registered to vote in the 1976 presidential election. Using a pool comprised
of those who responded, the commissioners drew updated jury lists that
substantially increased the proportion of black residents on them, but still
left blacks underrepresented by a margin of more than seventeen percent
on the traverse jury list, and by nearly nine percent on the grand jury
roster."0 Concluding that defendants had eradicated, however imperfectly,
the racial imbalance in the Peach County jury lists, the district court
entered a final judgment so declaring. Plaintiffs appealed, urging that the
revised lists fell short of the rigorous standards for constitutionally man-
dated relief. Agreeing, the Fifth Circuit reversed. The court based its hold-
ing on the distinction between the type of racial disparity that must be
shown in order to establish a constitutional violation in the first instance,
and the far more exacting requirements that must be met for remedial
purposes once such a violation is shown."' When the cause of action derives
from racial disparity, as in jury discrimination cases or "one person-one
vote" election cases, even though local officials reduce these disparities to
a level that would have been constitutionally tolerable before the filing of
an action challenging them, the same disparities may be inadequate once
a district court has found a constitutional infirmity. Analogies are to be
found in the use of quota relief once racial discrimination in hiring is
proved, or in the requirement for single-member districts for remedial
purposes when the qualitative or quantitative dilution of minority ballots
has been shown."I The court of appeals in Berry ruled that because the jury
commissioners had been maintaining lists that violated the Fourteenth
Amendment due to minority underrepresentation, the district court was
constitutionally bound to order plenary relief to ensure that the propor-
tions of black and white members of the jury lists approximated their
proportions in the Peach County population as a whole. The panel in Berry
noted that although by resorting to the voter registration rolls defendants
had made a logical beginning, they would not be relieved of their duty to
abolish the racial disparities until all avenues had been exhausted." Ad-
dressing the additional argument that the Berry plaintiffs had failed to
prove racial intent, the Fifth Circuit pointed to the relaxed evidentiary
standard that the Supreme Court had sanctioned in Castaneda v.
Partida"4 for showing racial discrimination in the composition of jury lists.

269. 577 F.2d at 325.
270. Id. at 326.
271. Id. at 323, n.3.
272. See Hills v. Gautreaux, 425 U.S. 284 (1976); East Carroll Parish School Bd. v.

Marshall, 424 U.S. 636 (1976).
273. 577 F.2d at 328.
274. 430 U.S. 482 (1977).
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Under Partida, the court noted, a prima facie showing of discriminatory
purpose in the selection of jurors may be grounded upon statistical dispari-
ties alone . 75 The court remanded Berry to the district court for further
relief.

As originally framed, Porter challenged both race and sex discrimination
in the compilation of the jury lists in Talladega County, Alabama.276 Dur-
ing the fifteen-month interval between the time Porter was filed and the
time it was tried, the jury commissioners revised the jury rosters twice,
completely curing the erstwhile underrepresentation of black jurors and
increasing the percentage of women on the lists from thirty-three to forty-
five percent. Because women of eligible age represented fifty-three percent
of the adult population of Talladega County, the revised list narrowed the
statistical gap from twenty percent to less than nine percent. The trial
court concluded that by thus revising the jury lists, defendants had ridden
them of any constitutional taint. The trial court thus held that it would
be impossible for plaintiffs to establish a current prima facie case of dis-
crimination, and entered judgment for defendants accordingly.277

Dismissing as immaterial defendants' proffered explanations in Porter
that the sources they were working from, including telephone directories,
municipal directories and the like, contained the names of fewer women
than men by their very nature, the Fifth Circuit ruled that the Porter
defendants must henceforth look to better balanced and more reliable
sources from which to draw the names of prospective jurors. 278 The court
noted that the Alabama statute 5 setting forth the procedure for compiling
jury lists was fully capable of yielding a constitutional result if carefully
followed. Observing that a 1978 amendment to the Alabama law had fur-
ther strengthened the constitutional validity of the procedure itself,2 0 the
court in Porter expressed confidence that by compiling the primary lists
anew from which the jury roster was drawn, the jury commissioners would
be able to produce a list free of racial or sexual imbalance. The panel
further condemned any reliance on the original master list, because defen-
dants' good faith efforts to correct the imbalance in the jury rolls had been
in vain due to the fact that the master list they were working from was
constitutionally tainted. The court reversed the denial of injunctive relief
by the district court and directed it to order the compilation of new lists

275. Id. at 495-96.
276. Porter was not the first significant piece of litigation assailing the validity of jury

selection in Talladega County. See Swain v. Alabama, 380 U.S. 202 (1965), which challenged
the racial composition of a Talladega County jury array. Ironically, the conviction in Swain
was affirmed.

277. 577 F.2d at 332.
278. Id. at 333.
279. ALA. CODE tit. XXX, §21.
280. Act No. 594, 1978 Ala. Laws.

[Vol. 30.



CONSTITUTIONAL CIVIL

on which the representation of women would be commensurate with their
numbers in Talladega County as a whole."'

Both Berry and Porter went to the acceptable degree of relief rather than
to whether relief was warranted in the first instance. Although in Porter
defendants nominally prevailed in the district court, they did so only be-
cause they revised the jury lists twice in response to the pressures of litiga-
tion. The district courts in both Berry and Porter had perceived the ques-
tion as whether relief was warranted. To the Fifth Circuit, the question was
how much relief was called for. If its experience with jury discrimination
challenges during 1978 suggests any future trend, it would be that cases
such as Berry and Porter are likely either to abate altogether, or to deal
solely with the quantitative level of relief mandated by the Fourteenth
Amendment. Decisions of the Supreme Court holding that the validity of
criminal convictions is dependent upon the extent to which the racial and
social composition of jury lists mirrors the local population as a whole have
exerted substantial pressure upon the states to enact legislation command-
ing scrupulous regard for numerical parity of representation on jury ros-
ters." ' Indeed, this legal area is beginning to represent a rarely attained
ideal in federal civil rights jurisprudence, in that the responsibility for the
enforcement of a federal constitutional right is shifting to the states.

VI. FOURTEENTH AMENDMENT: EMPLOYMENT DISCRIMINATION

Of the civil cases passing through the Fifth Circuit in 1978 posing ques-
tions of constitutional dimension, none were fraught with issues more per-
plexing or implications more significant than the en banc decision in Davis
v. Passman. 2 In Davis, the simplicity of the facts belied the complexity
of the issues. Representative Otto Passman, a member of Congress, had
notified his Deputy Administative Assistant that her services would no
longer be needed because he deemed it essential that the occupant of that
position be a man rather than a woman. Ms. Davis, alleging that this
action deprived her of equal protection in violation of the Due Process
Clause of the Fifth Amendment,ml sued Rep. Passman for damages and
injunctive and declarative relief. Because Rep. Passman was no longer a
member of Congress when the case was submitted to the district court for
decision, prospective relief was no longer appropriate, and the sole ques-
tion before the trial court was whether Rep. Passman could be liable to Ms.

281. 577 F.2d at 335.
282. See note 268, supra.
283. 571 F.2d 793 (5th Cir. 1978), cert. granted, - U.S. -, 99 S. Ct. 308, 59 L. Ed.

2d 71 (1979). The Supreme Court reversed the Fifth Circuit in Davis as this article went to
press. Davis v. Passman, - U.S. _ , 47 U.S.L.W. 4643 (June 5, 1979). The Court held
that Ms. Davis had an implied right of action for damages under the Fifth Amendment.

284. See Boiling v. Sharpe, 347 U.S. 497, 499 (1954).
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Davis in damages for firing her on account of her sex. The district court
ruled that he could not be. The trial court held that the Fifth Amendment
supplied no private damage remedy for sex discrimination, and that Rep.
Passman enjoyed constitutional immunity from such liability in any
event. " A panel of the Fifth Circuit overturned both of these holdings. 6

The court of appeals then convened en banc to consider whether a member
of Congress could be held answerable in damages for firing an official staff
member because of her sex.

Narrowly viewed, Davis was a case of first impression. Although the
Fifth Circuit did not write on a blank slate in deciding Davis, it did navi-
gate a largely uncharted sea. One of the ironies of Davis is that the analysis
chosen by the Fifth Circuit in its decision compounded its difficulties
rather than simplified them. In resting its decision on the amorphous
doctrine governing implied rights of private action, the court chose a
route strewn with ambiguities to pursue a goal of dubious worth. Viewed
technically, one could argue that Davis was decided on nonconstitutional
grounds. The questions framed by the court went more to whether Con-
gress had intended for a person in the position of Ms. Davis to bring such
an action than to the actual requirements of the Fifth Amendment. By
deciding Davis in this manner, the court of appeals avoided passing upon
a constitutional question arising under the Speech or Debate Clause-a
question whose outcome would have had a profound effect on the relation-
ship between Congress and the courts, regardless of its disposition by the
Fifth Circuit.

The Supreme Court had acknowledged implied private rights of action
for the enforcement of constitutional rights in Bivens v. Six Unknown
Named Agents of the Federal Bureau of Narcotics.87 The Bivens case was
a damage action alleging fourth amendment violations arising from ex-
cesses by federal narcotics agents. One question before the Court in Bivens
was the weight which should be ascribed to congressional silence in decid-
ing whether the alleged wrongs could be redressed without reliance upon
any Act of Congress, but solely on the constitutional prohibition of
"unreasonable searches and seizures." ' Once a district court has juris-
diction of a claim that the defendant has damaged the plaintiff by breach-
ing a legal or constitutional duty owed to the latter, to what extent must
the district court look to Congress for its authority to grant the desired

285. Rep. Passman asserted immunity under the Speech or Debate Clause, which states:
"The Senators and Representatives shall ... in all Cases, except Treason, Felony and
Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their
respective Houses, and in going to and returning from the same; and for any Speech or Debate
in either House, they shall not be questioned in any other Place." U.S. CONsT. art. 1, §6.

286. Davis v. Passman, 544 F.2d 865 (5th Cir. 1977).
287. 403 U.S. 388 (1971).
288. U.S. CONST. amend. IV.
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relief'? The Bivens Court had given a guarded answer: the infringement of
well defined rights were capable of being redressed by traditional forms of
relief, such as damages, by applying traditional tort principles.2" The
Court in Bivens had relied heavily on the facts before it, on the familiar
contours of fourth amendment jurisprudence, and on the relative ease with
which the legal analysis applied to common law torts such as trespass
could be transposed to the Fourth Amendment for the purpose of measur-
ing liability. The Court proclaimed no express limits on the Bivens hold-
ing. Aside from the analytical limitations inherent in its "tort" frame of
analysis, it did not hint at any implied ones. Because it was easily suscepti-
ble of either a broad or a narrow reading, Bivens met with a mixed recep-
tion in the lower federal courts over the course of time.2 9"

Several years after its decision in Bivens, the Supreme Court decided
Cort v. Ash,2 ' in which it proclaimed guidelines for use in determining
whether an act of Congress conferred an implied right of action. Cort used
four criteria that a federal court should consult in deciding whether to
entertain a lawsuit based on an act of Congress, when the act is silent
about whether the duties it creates are enforceable by judicial means. 22

The Cort criteria were scarcely novel; they had been distilled out of a
number of earlier decisions.19 3 The Supreme Court relied on Bivens as its
authority for two of them.2 4 Though Cort was not a piece of judicial inno-
vation, it was a triumph of judicial synthesis-the final assembly-point for
a set of judicially evolved rules that had previously lain scattered through-
out various opinions.

Davis v. Passman cannot be properly understood without being viewed
against the background provided by Cort and Bivens. That backdrop is one
of clashing doctrines; by invoking Bivens as its source for some of the Cort
guidelines, the Supreme Court intimated that implied statutory causes of
action are analytically the equivalent of implied constitutional ones. That

289. 403 U.S. at 394, 395-96.
290. See cases cited at 571 F.2d at 795 nn. 2 & 4.
291. 422 U.S. 66 (1975).
292. The Court specified four criteria: "First, is the plaintiff 'one of the class for whose

especial benefit the statute was enacted,'. . .- that is, does the statute create a federal right
in favor of the plaintiff? Second, is there any indication of legislative intent, explicit or
implicit, either to create such a remedy or to deny one? . . .Third, is it consistent with the
underlying purposes of the legislative scheme to imply such a remedy for the plaintiff'?...
And finally, is the cause of action one traditionally relegated to state law, in an area basically
the concern of the States, so that it would be inappropriate to infer a cause of action based
solely on federal law?" 422 U.S. at 78 (emphasis in original).

293. See Securities Investor Protection Corp. v. Barbour, 421 U.S. 412 (1975); National
R.R. Passenger Corp. v. National Ass'n of R.R. Passengers, 414 U.S. 453 (1974); J.I. Case Co.
v. Borak, 377 U.S. 426 (1964); Texas & Pac. R.R. Co, v. Rigsby, 241 U.S. 33 (1916).

294. One Cort variable for which Bivens was invoked was whether there was a "a clearly
articulated federal right in the plaintiff." 422 U.S. at 82. The other was whether the claim
was one "traditionally relegated to state law." Id. at 78.

1979]



MERCER LAW REVIEW

tacit equation is crucial to an understanding of Davis, because it is the
analytical premise upon which Davis rests. Without it, the Fifth Circuit
could not have decided Davis as it finally did. The Davis court addressed
the task before it as entailing a two-step analysis. The first step was to
determine whether the application of the Cort rules impelled it to recog-
nize an implied private right of action.295 Assuming this inquiry was to be
answered in the negative, the court would then embark on a further inquiry
under a test proposed in Bivens to determine whether the existence of a
damage remedy was nonetheless of crucial importance in vindicating the
constitutional right being asserted.2 " For all the thorough scholarship its
opinion reflects, the Davis court in both stages of its two-tiered analysis
ultimately failed to explain its decision of the case in analytically persu-
asive terms.

Applying the first of the four Cort factors, the Davis majority equivo-
cated badly on the question whether the Due Process Clause of the Fifth
Amendment bestows an equal protection right on the plaintiff-a question
that the Supreme Court has long since answered in the affirmative with
no apparent difficulty.21 In apparent disregard of the familiar principle
that the narrowness or breadth of the terms in which a legal right is stated
may determine whether the right is capable of legal existence, the Fifth
Circuit chose as its major premise the proposition that what Ms. Davis was
suing for was not the right to be free from invidious discrimination in
governmental employment, but rather the right to work for a member of
'Congress. The court reasoned that because such employees may be re-
moved with or without cause at any time under an Act of Congress,2

9 Ms.
Davis' right was legally ephemeral. In the opening stage of its Cort inquiry,
the court of appeals relied on its own a priori redefinition of the right in
terms that it knew beforehand to be legally absurd. Its attempt to restate
the definition of the legal right at stake was a tautological ritual; because
of the major premise the court chose, the conclusion was ordained in ad-
vance regardless of what minor premise it applied.

The Davis court performed somewhat better in its treatment of the
second Cort inquiry. That inquiry goes to the presence or absence of con-
gressional intent either to grant or withhold judicial means of enforce-
ment. 29 Citing the evolution of Title VII of the Civil Rights Act of 1964,1
the court of appeals observed that both as originally enacted and as

295. See 571 F.2d at 797.
296. Id.
297. See Frontiero v. Richardson, 411 U.S. 677 (1973); Bolling v. Sharpe, 347 U.S. 497

(1954).
298. 2 U.S.C.A. §92 (1977).
299. 422 U.S. at 82-83.
300. 42 U.S.C.A. §§2000e to 2000e-17 (1974).
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amended,30 ' Title VII excluded certain federal employees from its coverage,
including those employed by members of Congress in staff capacities.' "'
The refusal of Congress to extend the protection of Title VII to its own
workers, the court reasoned, signified an intent to bar them from suing to
redress invidious discrimination on the job. Here, though, the court in
Davis failed to grapple with the larger implications of its reasoning. Con-
gress is powerless to eliminate a constitutional right by legislating it out
of existence. It inescapably follows that if the enjoyment of the right de-
pends wholly on judicial enforcement, Congress is likewise powerless to
enact legislation withholding judicial relief; this proposition is at least
consistent with Bivens. 3 Yet if Congress cannot withhold access to judicial
relief by legislation, may a court negate its existence in reliance upon the
failure of Congress to legislate? As the dissent observed, this second Cort
variable is relevant only when applied to statutory rights that Congress
may grant or revoke at its pleasure, not to constitutional ones beyond
congressional reach. 301 The logical fallacy in the reasoning used by the
Davis court resulted solely from its rigidly formalistic attempt to force a
literal application of the Cort standards to the alien setting of constitu-
tional rights and remedies-a setting for which the Cort approach was
never intended 0 5 The third Cort variable, as the Fifth Circuit applied it
in Davis, exposed even more dramatically the specious quality of the ra-
tionale underlying the decision. This variable seeks to determine whether
the recognition of an implied cause of action would be consistent with the
relevant underlying statutory scheme. 01 Because the claim in Davis was
the infringement of a constitutional right, there was obviously no statutory
scheme that could be either advanced or retarded by allowing Ms. Davis
a right to recover damages. The Davis majority therefore turned rather
lamely to what it termed an "analogous inquiry," which the Supreme
Court had used in Bivens: whether the right being asserted was peculiarly
amenable to being redressed by means of traditional relief through the

301. Act of Mar. 24, 1972, Pub. L. No. 92-261, §11, 86 Stat. 111 (codified at 42 U.S.C.A.
§2000e-16 (1974)).

302. See note 291, supra. As amended in 1972, Title VII confines its protections to those
federal employees who are "in the competitive service." See 42 U.S.C.A. §2000e-16(a) (1974).

303. The Court in Bivens naturally refrained from addressing this question. Implicit in
Bivens, though, is the notion that where Congress is powerless to rescind a right, it is power-
less to withhold the means of enforcing it.

304. Significantly, this second criterion from Cort-whether there is "any indication of
legislative intent, explicit or implicit, either to create such a remedy or to deny one"-is not
one of those for which Bivens was cited as a source of authority. 422 U.S. at 78, 82-84.

305. One could dispute whether Bivens has any legitimate application at all to the ques-
tion whether a judicially remediable statutory right is presented. In any event, Bivens is
pertinent to some of the Cort criteria and not to others. The converse is likewise true: all of
the Cort criteria cannot be applied to cases like Davis which present constitutional claims;
only some of them can.

306. 422 U.S. at 78.
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application of judicially manageable standards.3 0 7 Here, the Davis reason-
ing foundered altogether. The best the court could do was to say that
violations of the Search and Seizure Clause of the type at issue in Bivens
"occur in a well-defined setting familiar to the courts."' ' 8 The implication
is that invidious discrimination does not. The court tried to widen the
imaginary gulf between the facts in Davis and those in Bivens by branding
the potential reach of the Due Process Clause as limitless, and therefore
prone to unbridled growth beyond the capacity of the federal judiciary to
handle. The fact that the Search and Seizure Clause of the Fourth Amend-
ment lends itself as fully to novel and exotic interpretation as the Due
Process Clause of the Fifth, had not deterred the Supreme Court from its
ruling in Bivens. The proposition that the Fifth Amendment forbids invidi-
ous discrimination by the United States is so well established that it is not
seriously open to question-no more so, at least, than the rule of decision
commanding damage relief for the fourth amendment violations in Bivens.
Davis, like Bivens, could have been handled easily by confining its zone
of impact to rights so firmly established that conduct in reckless disregard
of them is answerable in damages."

The final segment of the Cort analysis is whether the implied cause of
action being asserted "is one traditionally relegated to state law. ' 310 At first
blush, this factor would seem to militate in favor of recognizing an implied
federal cause of action. Indeed, as the Davis court observed, the Supreme
Court had weighed this factor in reaching its decision in Bivens. One could
argue that Bivens presents an a fortiori instance: while equal protection
claims of the type litigated in Davis have remained the traditional prov-
ince of federal courts, wrongs bearing a close resemblance to the conduct
challenged in Bivens have been traditional fare for the state courts. If the
rights at stake in Bivens were uniquely amenable to redress in federal
courts, surely those at issue in Davis also were. The Davis court, though,
having once posed the issue, proceeded to avoid it altogether. The court
dismissed the entire question with the opaque observation that claims such
as the one before it should be asserted in state courts lest the federal
judiciary be deluged with others like it. The court failed to explain either
how a federal official could be sued in his official capacity in state courts,
or how it was established that such claims had traditionally been entrusted
to them. The court of appeals once more sought refuge in its Title VII
rationale.

307. 403 U.S. at 395-96.
308. 571 F.2d at 799.
309. This would make use of a principle not unlike the "good faith" defense, which is a

familiar feature of federal civil rights jurisprudence in actions under §1 of the Civil Rights
Act of 1871, 42 U.S.C.A. §1983 (1974). See Wood v. Strickland, 420 U.S. 308, 320-21 (1975);
Scheuer v. Rhodes, 416 U.S. 232, 247-48 (1974).

310. 422 U.S. at 78.
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The court in Davis thus distorted the Cort criteria beyond recognition
by transplanting them to an unfamiliar setting that knew them not. The
Fifth Circuit then proceeded to inquire whether an implied cause of action
for damages was nonetheless indispensable as a means of enforcing the
equal protection requirements incorporated into the Due Process Clause of
the Fifth Amendment. Bivens, rather than Cort, furnished the frame of
analysis here. In Bivens, the Court had relied in part on the realization that
damages were the only means of redress for the Bivens plaintiffs. The
treatment that the Fifth Circuit gave the Bivens analysis was as hapless
as its application of the Cort formula had been. Citing Paul v. Davis"' and
Board of Regents v. Roth 31

1 for the truism that the range of interests pro-
tected by procedural due process is not infinite, the court of appeals settled
for a non sequitur: because there are some interests that lie outside the
purview of due process protection, the violation of one that clearly does not
may riot be redressed by an action for damages. Besides being illogical, this
treatment suggests that the recognition of an implied right of action for
damages in Davis would have wrought an unwarranted extension of due
process.313 The claims in Davis, though, were firmly rooted in precedent.
As early as Bolling v. Sharp,31' the Supreme Court ruled that the Fifth
Amendment forbids invidious discrimination by the federal government.
Both Paul and Roth were brought to protect interests which lie beyond the
pale of due process protection. They therefore had no arguable application
to Davis; the interests at stake in Davis stood on solid constitutional foot-
ing.

315

For all its analytical shortcomings, the Davis court nonetheless may
have reached the correct result. For one thing, it is possible that the Speech
or Debate Clause insulates Rep. Passman from liability to Ms. Davis . 3

" For
another, as Judge Jones noted in his concurrence, the separation of powers
doctrine may hold the answer to the Davis riddle, in barring intrusions by
one branch of government into the internal affairs of another, without an
express grant of constitutional power-an analysis which would clothe
members of Congress with immunity not only from liability for damages,
but from injunctive and declarative relief as well.3 1

1

311. 424 U.S. 693 (1976).
312. 408 U.S. 564 (1972).
313. The Court in Davis, in apparent disregard of the inquiry the Court made in Bivens,

failed to suggest precisely what recourse Ms. Davis would have other than a federal damage
action. See 403 U.S. at 397, and at 410 (Harlan, J., concurring).

314. 347 U.S. 497 (1954).
315. Indeed, from the time Bolling was decided until the Davis litigation, the proposition

that the United States and its officials are under an obligation to accord equal protection to
the individual was rarely questioned.

316. U.S. CONST. art. I, §6; see note 275, supra.
317. 571 F.2d at 801-02 (Jones, J., concurring).
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Less persuasively, Judge Roney perceived in his concurrence an histori-
cal distinction between the use of the Due Process Clause to press claims
of forbidden discrimination and fourth amendment claims in Bivens.31

, He
noted that the rights embodied in the Search and Seizure Clause were
recognized when the Fourth Amendment was ratified. Maintaining that
the court should acknowledge an implied right of judicial relief only for
those rights whose existence had been firmly established at the time the
Constitution was framed, Judge Roney urged that the Due Process Clause
extends protection only to those legal rights which were recognized at
common law when the Fifth Amendment was ratified.

By insisting that an implied right of action for the vindication of a
constitutional right may be extended to protect only those interests "that
can safely be inferred" from the Constitution, this concurrence advanced
an argument that was simply made too late.319 Its narrow interpretation of
the Due Process Clause presupposes that the requirements of due process
froze into place forever when the Fifth Amendment was ratified-an as-
sumption which disregards several decades of constitutional jurisprudence.
The Davis majority, unable to distill from Bivens a coherent solution
which would spare it a clash with the legislative branch, and unable to
apply Cort in a coherent matter, may have attained the zenith of judicial
candor in saying that to invite further constitutional litigation by reversing
the district court would bring crushing burdens upon "an already preca-
riously overloaded federal judicial system."3 20 This consideration notwith-
standing, Davis was surely wrong in its reasoning, if not its result.

Discrimination in public employment likewise furnished the basis for
the claims in Morrow v. Dillard,3 2

1 which came before the Fifth Circuit for
the third time in 1978. Morrow originated as a challenge to racially dis-
criminatory hiring practices by the Mississippi State Patrol. In addition
to constitutional claims, Morrow was based on Title VII of the Civil Rights
Act of 1964.322 In its third appearance before the Fifth Circuit, 3

2 the
Morrow litigation presented questions going to the validity of classwide
quota relief, both under the Fourteenth Amendment as construed in
Regents of the University of California v. Bakke, 2 and in light of the
limitations imposed upon the exercise of federal judicial power by the
Eleventh Amendment.3

5 The district court in Morrow ordered defendants

318. Id. at 803 (Roney, J., concurring).
319. Id. at 804.
320. Id. at 800.
321. 580 F.2d 1284 (5th Cir. 1978).
322. 42 U.S.C.A. §§2000e to 2000e-17 (1974).
323. See Morrow v. Crisler, 479 F.2d 960 (5th Cir. 1973); Morrow v. Crisler, 491 F.2d 1053

(5th Cir.), cert. denied, 419 U.S. 895 (1974).
324. 438 U.S. 265 (1978).
325. "The Judicial power of the United States shall not be construed to extend to any

suit in law or equity, commenced or prosecuted against one of the United States by Citizens
of another State, or by Citizens or Subjects of any Foreign State." U.S. CONST. amend. Xl.
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to establish an extensive minority recruitment program to eradicate the
effects of past racial discrimination. Upon affirming this decree, the en
banc Fifth Circuit instructed the district court on remand to determine the
amount of attorneys' fees to which plaintiffs' counsel were entitled, and
further ordered the trial court to expand upon its original decree by order-
ing defendants actively to pursue and hire minority candidates until the
racial barriers in the State Patrol were leveled.2 ' On remand, the district
court ordered the State Patrol to hire every qualified minority applicant
until it was fully integrated.3 7 The trial court refused once more to order
an award of attorneys' fees. Both sides appealed.

Assigning as error the use of quota relief by the district court, the State
Patrol, joined by the State of Alabama as amicus curiae, argued that such
relief was constitutionally forbidden under Bakke. Answering plaintiffs'
contention that the "law of the case" doctrine barred reconsideration of,
quota relief for the second time before the court of appeals, 32 , the State
Patrol further urged that because Bakke had been decided after the earlier
remand by the Fifth Circuit in Morrow, it came within one of the recog-
nized exceptions to that doctrine: the "law of the case" rule does not bar
relitigation of questions decided on an earlier appeal when an intervening
decision exposes the earlier holding as error.29 The Morrow panel, though,
had no difficulty in holding that Bakke was not an intervening contrary
decision. Indeed, the court of appeals observed that the Supreme Court in
Bakke, though condemning the imposition of racial quotas in the absence
of any judicial or quasi-judicial finding of prior discrimination, had
stressed at some length that its holding should not be construed as a retreat
from earlier decisions that sanctioned the use of quota relief when class-
wide discrimination has been shown.30 The Morrow court cited Swann and
other decisions endorsing the use of mandatory relief to redress racial
imbalance.33 Concluding that under the "law of the case" constraint it was
not at liberty to reopen the question of relief, the Fifth Circuit, in dicta,
nonetheless intimated that the decree would pass muster under present-
day criteria, even were the question of relief to be considered anew. 32

Morrow presented a closer question in the matter of attorneys' fees. In
its original decree, the district court had ordered defendants to pay attor-
neys' fees and costs.n 3 Rejecting defendants' position that the Eleventh

326. 491 F.2d at 1057.
327. Morrow v. Dillard, 412 F. Supp. 494, 504 (S.D. Miss. 1976).
328. 580 F.2d at 1289-90; see United States v. United States Smelting Refining & Mining

Co., 339 U.S. 186, 198 (1950).
329. 580 F.2d at 1290.
330. 438 U.S. at 302, n.41 (Powell, J.).
331. 580 F.2d at 1294.
332. Id. at 1296.
333. Reported in Morrow v. Crisler, [1971] 4 Empl. Prac. Dec. (CCH) 7563 (S.D. Miss.

1971).
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Amendment clothed the State Patrol with immunity, the en banc Fifth
Circuit originally had admonished the district court to consider the
"amount" of attorneys' fees that should be awarded.14 On remand, the
trial court held that the intervening decision of the Supreme Court in
Alyeska Pipeline Service Co. v. Wilderness Society335 barred such an
award. In Alyeska, the Court had stricken an award of attorneys' fees,
holding that such fees were not recoverable in federal courts in the absence
of one or more specifically prescribed conditions.336 The district court had
ruled on remand that none of the Alyeska exceptions were present in
Morrow, and that the Eleventh Amendment precluded attorneys' fees in
any event.13 7 Noting that Morrow was one of the cases that had prompted
Congress to enact the Civil Rights Attorney's Fees Awards Act of 1976,3

the Fifth Circuit relied on Hutto v. Finney339 for the proposition that the
Eleventh Amendment erects no barrier to liability for such fees when one
or more of the Alyeska exceptions are present. One exception to the general
ban on attorneys' fees under Alyeska applies when an act of Congress
specifically allows such awards.340 The Morrow court followed Fitzpatrick
v. Bitzer,34' in holding that the Attorney's Fees Awards Act surmounted the
eleventh amendment hurdle, because it derived from an independent con-
stitutional grant of power.3 42 Finally, the Morrow court relied once more on
Hutto for its holding that the Attorney's Fees Awards Act applied to all
cases pending at the time of its enactment.343 The Morrow panel further
ruled that the time consumed on appeal would have to be considered by
the trial court in fixing the size of the award .3 4 Reversing, the court of
appeals directed the district court on remand to calculate the amount of
the attorneys' fees in accordance with the criteria it had set forth in earlier
decisions. 45

Racial discrimination in public employment was also at issue in
Williams v. DeKalb County,3" as the court deliberated once more the

334. 491 F.2d at 1057.
335. 421 U.S. 240 (1975).
336. 421 U.S. at 257-61.
337. 412 F. Supp. at 507-08.
338. Act of Oct. 19, 1976, Pub. L. No. 94-559, §2, 90 Stat. 2641 (codified at 42 U.S.C.A.

§1988 (Supp. 1979)).
339. 437 U.S. 678 (1978).
340. 421 U.S. at 263.
341. 427 U.S. 445 (1976).
342. Fitzpatrick was an action under Title VII for damages punishing employment dis-

crimination by a state government. The Court held that to the extent that Title VII was based
upon §5 of the Fourteenth Amendment, it overrode any eleventh amendment prohibition. See
427 U.S. at 456.

343. 580 F.2d at 1299-1300.
344. Id. at 1300.
345. Rainey v. Jackson State College, 551 F.2d 672, 676 (5th Cir. 1977).
346. 582 F.2d 2 (5th Cir. 1978).
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meaning of racial intent as an element of liability. Williams came before
the court twice during 1978.111 Plaintiff represented three subclasses claim-
ing discrimination in hiring, promotion, and firing by the Sanitation De-
partment of DeKalb County, Georgia. Rebuffed in efforts to gain promo-
tion, Mr. Williams sued the county after its Sanitation Department fired
him for insubordination. Although Mr. Williams proved large statistical
disparities between the percentage of black Sanitation Department em-
ployees eligible for promotion and those actually promoted, the district
court entered judgment for defendants. The trial court held that Williams
had established a prima facie case, but that the county had overcome the
prima facie showing."'

On its initial review of Williams, the Fifth Circuit reversed with direc-
tion to enter judgment for the employee. 49 The trial court had framed the
question before it as whether DeKalb County had been justified in firing
him. The district court had accepted defendants' explanation that Mr.
Williams had in fact been fired for his alleged refusal to work on Fridays.
Noting that the only basis the district court had for so finding was an
uncorroborated assertion to that effect in one of defendants' briefs, the
court of appeals had no difficulty overturning the finding as "clearly erro-
neous," notwithstanding Rule 52.350 Pointing to the dearth of evidence
adequate to withstand Mr. Williams' prima facie case, the panel held his
individual discharge claim meritorious. The court reversed the dismissal
of all the other individual and class claims, and remanded them for trial.""

The classwide claims in Williams were predicated largely on statistical
disparities. The trial court had held that defendants' establishment of an
affirmative action program in 1974 was fatal to Williams' prima facie case.
Noting that some of the claims in Williams sprang from events occurring
as early as 1972, the Fifth Circuit held that the 1974 program had no effect
on liability for discrimination which predated its adoption. The panel
further noted that the trial court had been "totally silent" as to whether
the educational and testing criteria used by the Sanitation Department for
advancement bore any plausible relation to on-the-job performance 2'

l On
remand, the trial court was to issue findings on the validity of these promo-
tional criteria as tools for measuring the fitness of an employee for promo-
tion. The Williams majority disregarded the racial intent question on the
ground that the claims arose under the Civil Rights Act of 1870,111 rather
than under the Fourteenth Amendment. The panel reasoned that the re-

347. See Williams v. DeKalb County, 577 F.2d 248 (5th Cir. 1978).
348. Id. at 252-53.
349. Id. at 254.
350. Id. at 253.
351. 577 F.2d at 255, 257.
352. Id. at 256.
353. As amended, 42 U.S.C.A. §1981.
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quirement of proving racial intent had no application in Williams.354 The
concurring judge urged that Williams be remanded for reconsideration in
light of Washington v. Davis, which the Supreme Court had decided in the
interim. 5 5 Taking exception to the majority view that prima facie liability
under the Civil Rights Act of 1870 could be established by reliance upon
statistical disparities alone, the concurrence urged that the district court
be directed on remand to determine first whether the evidence before it
could accommodate a finding of discriminatory purpose. On rehearing, the
Fifth Circuit vindicated the concurring view by holding that prima facie
liability under the 1870 Act requires a showing of racial purpose.3 56

In Hennessey v. NCAA, 57 claims of forbidden discrimination strayed
beyond the usual perimeters of sex or race. In Hennessey, assistant football
and basketball coaches who had been on the athletic staff of the University
of Alabama sued the National Collegiate Athletic Association (NCAA) to
invalidate an NCAA bylaw. The bylaw not only limited the number of
coaches a member institution could employ full time, but also contained
a grandfather clause exempting those who had held tenure as of August
15, 1974. Plaintiffs, who had been demoted to part-time positions as a
result of the bylaw, claimed that it subjected similarly situated classes to
differential treatment by extending protection to some assistant coaches,
while denying it to others, solely because of the date on which tenure had
attached. The Fifth Circuit noted that the classification which the bylaw
set up neither impaired the exercise of any fundamental right, nor discrim-
inated on the basis of any suspect characteristic. 1 Shifting its analysis
over to the classical "minimum rationality" standard, the court of appeals
in Hennessey rejected the argument that the classification was unreasona-
ble.

VII. FOURTEENTH AMENDMENT: DUE PROCESS

The court of appeals in Hennessey likewise upheld the bylaw in the face
of a due process challenge. The Fifth Circuit reviewed plaintiffs' relation-
ships with the University of Alabama to determine whether those relation-
ships gave the coaches interests of sufficient weight to trigger due process
protection, within the definition of Perry v. Sindermann35' and Board of

354. 577 F.2d at 257, n.5. As the Williams panel indicated, the. Ninth Circuit had ruled
that 42 U.S.C. §1981 required no evidence of racial purpose. Davis v. County of Los Angeles,
566 F.2d 1334 (9th Cir. 1977). The Supreme Court granted certiorari in Davis, 437 U.S. 903
(1978), only to vacate for mootness. County of Los Angeles, - U.S. - , 47 U.S.L.W. 4317
(Mar. 27, 1979).

355. 577 F.2d at 257-58 (Clark, J., concurring).
356. 582 F.2d 2 (5th Cir. 1978).
357. 564 F.2d 1136 (5th Cir. 1977).
358. Id. at 1144.

359. 408 U.S. 593 (1972).
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Regents v. Roth.,3 0 The court held that the facts in Hennessey bore a close
resemblance to the ongoing relationship which had impelled the result in
Perry, so that the coaches' interests possessed sufficient gravity to bring
them within the protection of the Due Process Clause."' The court in
Hennessey then turned to the task of deciding whether the NCAA had
deprived plaintiffs of these interests without due process of law. The court
noted first that the bylaw was not the result of an "adjudication" whose
effect was confined to parties before it in a contested proceeding. Rather,
it was a creature of "legislation" in that it stated requirements of general
application."' To the plaintiffs' arguments that they had been denied
input into the NCAA deliberations preceding the adoption of the bylaw,
the court replied that, by parity of reasoning, to foreclose participation by
citizens in any legislative debate would be fatal to the constitutional valid-
ity of any law passed in the course of that debate, regardless of how fair or
unfair the law was. While conceding that legislative deliberations are not
entirely free of due process constraints, the Fifth Circuit ruled in
Hennessey that the NCAA had not transgressed those limits. 33

In defining the outer boundaries of the constitutionally guarded
"interests" held to be within the purview of due process protection, the
Court had intimated in Roth that when a governmental entity became
entwined in some special relationship with an individual which falls short
of being a "property" interest, a discrete and separate "liberty" interest
could arise if this relationship is severed under circumstances casting
doubt upon the integrity of the individual. To cut certain ties between the
government and the individual without giving the latter an opportunity to
clear his name, could amount to a deprivation of this "liberty" interest
without due process of law. 34 Thus, even a nontenured governmental em-

360. 408 U.S. 564 (1972).
361. U.S. CONST. amend. XIV, §1. In Roth, the Court had ruled inter alia that a nonten-

ured college instructor whose contract had not been renewed after he had taught for one
academic year had not proved an interest of sufficient gravity to be "property" or "liberty"
within the protection of due process. 408 U.S. at 575, 578. In Perry the Court reviewed a
summary judgment entered against a nontenured college professor of nine years' standing
who alleged that the renewal of his contract had been withheld in violation of due process.
408 U.S. at 595, 602-03. See also Bishop v. Wood, 426 U.S. 341, 348 (1976).

362. 564 F.2d at 1146.
363. The Hennessey court stated: "The situation is comparable conceptually to a citizen

whose property interests are ultimately affected by an act of the state legislature complaining
that, although he might possibly have been so affected, he was not given notice of the
proposed legislation and an opportunity to be heard on the floor of the legislative body before
a vote was taken. Presumably, to avoid such an attack, a state would be required to notify
and give the privilege of debate to all persons who might be so affected. A statement of the
problem in this context is sufficient to indicate the lack of merit in the plaintiffs' position."
Id. at 1146-47.

364. Wieman v. Updegraff, 344 U.S. 183, 191 (1952); Joint Anti-Fascist Refugee Comm.
v. McGrath, 341 U.S. 123, 168 (1951) (Frankfurter, J., concurring). During recent years the
Court has sounded an uncertain note as to the continued vitality of this doctrine. In Wiscon-
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ployee, who by virtue of his status has no "property" interest in his em-
ployment so as to bring due process into play, has a "liberty" interest in
an untarnished reputation, and may challenge an official action which
stains it. The fact that the employer-employee relationship may be too
slender to amount to "property" therefore does not preclude a cognizable
"liberty" interest from springing up, so that when the relationship is ended
in such a way as to visit a "badge of infamy" on the individual, due process
is violated unless he is allowed an opportunity to eradicate the stigma.
Thus, in Dennis v. S & S Consolidated Rural High School District,"3 6 5 the
Fifth Circuit held that educational officials who had failed to renew the
contract of a teacher on the ground that he had "a drinking problem"
infringed this liberty interest.8 In Dennis, the teacher was given a twenty-
minute hearing before school officials which took place in chaotic sur-
roundings. The district court had ordered defendants to reinstate him until
such time as they gave him a fair hearing. Noting that in Codd v. Velger "3 7

the Supreme Court had stopped short of holding that the remedy for this
type of due process infringement extended beyond a reasonable opportun-
ity to refute the charges, the Dennis court reversed the judgment below
insofar as it had decreed reinstatement. In all other respects, the Fifth
Circuit affirmed. The court turned aside defendants' suggestion that Paul
v. Davis3

1
8 was fatal to the liberty interest claim. It noted that in Paul, the

Court had stressed the absence of any special relationship between the
police officials on the one hand, and the individual on the other. The
Dennis panel held that the confluence of the severed "special relation-
ship," and the stigma implicit in defendants' avowed reasons for severing
it, amounted to exactly the sort of "liberty" interest that Paul and Roth
had anticipated.3 69

sin v. Constantineau, 400 U.S. 433 (1971), the Court ruled unconstitutional a Wisconsin law
that empowered city officials to post notices forbidding retail establishments from giving or
selling liquor to individuals branded as problem drinkers. In Paul v. Davis, 424 U.S. 693
(1976), the Court held that the distribution of a flyer by police officials in Kentucky, which
branded an individual as a shoplifter was not actionable as a denial of due process.
Constantineau and Paul are impossible to distinguish; the distinction the Court proposed in
Paul was unconvincing. 424 U.S. at 709-10. In Bishop v. Wood, 426 U.S. 341 (1976), the Court
skirted the issue on the ground that the governmental employer had never made the damag-
ing information public. 426 U.S. at 348-49. The Court therefore concluded that he had suf-
fered no public stigma. Finally, in Codd v. Velger, 429 U.S. 624 (1977), the Court forbore from
addressing the same question once more, holding that the failure of'the employee to allege or
prove that the damaging statement was untrue defeated his due process claim.

365. 577 F.2d 338 (5th Cir. 1978).
366. 577 F.2d at 339; see Wisconsin v. Constantineau, supra, note 364. Because in

Constantineau the aggrieved individual had stood in no special relationship with the State,
Dennis would seem to present an a fortiori instance.

367. 429 U.S. at 628-29.
368. See note 364, supra.
369. 577 F.2d at 341-42.
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McDonald v. Mims3 ' 0 bore a vague factual resemblance to Dennis, but
unlike Dennis it drew into question the scope of a "property" interest
thought to inhere in state law. In McDonald, a nontenured teacher sued
his former superiors, charging that by firing him without notice or oppor-
tunity for a hearing, defendants had deprived him of property without
procedural due process. Following the decision in Memphis Light, Gas &
Water Division v. Craft,3"' the Fifth Circuit observed in McDonald that
although the "property" interest could derive from a source other than
federal constitutional law, the existence of such an interest may not be
defeated either by unduly narrow state law definitions or by the unavaila-
bility of state law procedures for its vindication.3 2 The court in McDonald
went on to say that because the Mississippi School Employment Proce-
dures Law of 1977313 forbade the arbitrary dismissal of teachers generally,
it endowed them with a constitutionally guarded proprietal interest, and
that the district court had erred in holding otherwise. Because the district
court had held that the teacher in McDonald had possessed no property
interest that he could assert, it had never reached the question whether
defendants had taken it without due process of law. The Fifth Circuit thus
remanded McDonald with directions to the trial court to determine
whether the procedures culminating in his dismissal had been constitu-
tionally adequate."'

Interests somewhat more tangible than those in either McDonald or
Dennis were at stake in Bunkley v. Watkins.7 5 In Bunkley, the owner of
an automobile had sued the Miami Police on being informed that they had
impounded the vehicle. The owner, Ms. Bunkley, had noticed the car
missing some thirty-five days before, and reported it stolen to the police.
By the time the police notified Ms. Bunkley where it was stored, $149.00
in towing and storage fees had accrued, of which Ms. Bunkley had been
able to pay only $85.00. She sued the City of Miami and Dade County to
invalidate ordinances allowing the impoundment of motor vehicles without
notice to owners. In addition, she sought damages from the individual
police officers who had participated in the incident. The trial court had
entered two successive orders in the case. In the first, it had dismissed all
defendants, except the officer who had ordered the car impounded and the
owner of the garage where it had been stored. In the second, the trial court
inexplicably held that the Civil Rights Act of 1871316 could be invoked only
for the protection of "personal" rights, so that actions to protect property-

370. 577 F.2d 951 (5th Cir. 1978).
371. 436 U.S. 1 (1978).
372. See 436 U.S. at 20-22.
373. Miss. CODE ANN. tit. XXXVII, §§9-101-9-113 (1978 Supp.).
374. 577 F.2d at 953.
375. 567 F.2d 304 (5th Cir. 1978).
376. 42 U.S.C.A. §1983 (1974).
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related interests lay beyond its reach. The district court reasoned that
because Ms. Bunkley had invoked a jurisdictional statute which specifi-
cally encompassed cases under the Civil Rights Act of 1871, 37 her asserted
failure to demonstrate entitlement to relief under the 1871 Act amounted
to lack of jurisdiction. The Fifth Circuit reversed Bunkley, holding that the
Supreme Court in Lynch v. Household Finance Corp. 375 had obliterated the
distinction between personal rights and property rights .3  The Fifth Cir-
cuit remanded Bunkley for a trial on the merits, oblivious to the fact that
it is not cases like Davis v. Passman that overload the judicial circuits, but
rather cases like Bunkley, which should never have come before it.

377. 28 U.S.C.A. §1343 (1976).
378. 405 U.S. 538 (1972).
379. In Lynch, the Court rejected distinctions between personal and proprietal rights as

legally and logically infirm. 405 U.S. at 551-52. In so holding, the Court spurned the sugges-
tion in one of its earlier decisions that §24 of the Judicial Code, now codified as 28 U.S.C.A.
§ 1343 (1978), conferred jurisdiction in actions to enforce the former, but not the latter. Hague
v. CIO, 307 U.S. 496, 531-32 (1939) (Stone, J., concurring).


