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By Kurt A. Strasser*

In 1978 the Fifth Circuit Court of Appeals issued eighteen opinions in
antitrust cases. Unlike the antitrust opinions in recent years,' this year's
opinions primarily concern the application of established doctrine and
recognition of recent Supreme Court changes in that established doctrine.
In this respect, the year was one more of consolidation than innovation.
Yet, the consolidation should provide useful guidance for lower courts and
practitioners in the Fifth Circuit in many areas.

One-half of the Fifth Circuit's opinions this year concern relationships
between suppliers and distributors, which will be discussed in section I.
Additionally, this section Wvill briefly discuss clarification of general stan-
dards for rule of reason cases. Section II will follow with a discussion of the
Fifth Circuit's per se cases for the last year. Sections III and IV will treat
procedure and miscellaneous matters of substance, respectively.

I. RULE OF REASON-DISTRIBUTION RESTRAINTS

Nine of the 1978 Fifth Circuit opinions deal with cases treating supplier
restrictions on distribution of his goods. The court took the opportunity to
reiterate its view that it is extremely difficult to show an anticompetitive
effect arising from a vertical restraint on distribution. 2 In doing so, it
specifically referred to its opinion in Burdett Sound, Inc. v. Altec Corp.3

of a few years ago. That opinion contained the following advice for plaintiff
distributors:

Lest any other former distributors succomb to the temptation of trebled
damages, we reiterate that it is simply not an antitrust violation for a
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ANTITRUST & TRADE REG. REP. (BNA), at F-1 (Dec. 7, 1978); Miles and Russell, Economic
Competition in the Supreme Court, Decisions in the 1977 Term, 13 RICHMOND L. REv. 1
(1978).

2. H & B Equip. Co. v. International Harvester Co., 577 F.2d 239, 245 (5th Cir. 1978).
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manufacturer to contract with a new distributor, and as a consequence to
terminate his relationship with the former distributor, even if the effect
of the new contract is to seriously damage the former distributor's busi-
ness.

4

In Kestenbaum v. Falstaff Brewing Corp.,I decided this term, the court

expanded on this approach. Citing the recent Supreme Court opinion in

Continental T. V. v. GTE Sylvania Inc.,5 the Fifth Circuit announced that
it will not use the antitrust laws simply to protect a distributor's independ-

ence of action. Thus, the court clearly seems to have adopted the approach

that a supplier of goods has a very legitimate interest in the distribution

of his goods and that reasonable restrictions in pursuit of this interest will

be permitted.'
The actual disposition of distribution cases in the Fifth Circuit this year

was consistent with this attitude. Two cases upheld lower court judgments

for defendants,' one case reversed a lower court judgment for plaintiff,9 one

case denied a preliminary injunction to prohibit termination of a distribu-
torship,' 0 and five cases affirmed summary judgments for defendants." Not

one plaintiff distributor emerged victorious from the Fifth Circuit this

year, although most had originally lost in the trial court below. Potential
distributor plaintiffs should be forewarned.

Of these results, two opinions focused on the use of exclusive dealing

arrangements by suppliers. In Dillon Materials Handling v. Albion

Industries,2 plaintiff was in the business of selling industrial casters.

Plaintiff sold casters made by a number of manufacturers, including defen-

dants. After an initial increase in sales when plaintiff took over defendants'

distributorship, relations deteriorated and sales fell to the point that plain-

4. Id. at 1249.
5. 575 F.2d 564 (5th Cir. 1978). This case is discussed in detail below.
6. 433 U.S. 36 (1977).
7. For a further discussion of the nature of distribution systems and the legitimacy of a

supplier's interest in them, see Strasser, Vertical Territorial Restraints After Sylvania: A
Policy Analysis and Proposed New Rule, 1977 DUKE L.J. 775, especially 785-94. Pitofsky, The
Sylvania Case: Analysis of Non-Price Vertical Restrictions, 78 COLUM. L. REv. 1 (1978), argues
that the Court there discounted possible anticompetitive effects of vertical restraints.

8. Coughlin v. Capital Cement Co., 571 F.2d 290 (5th Cir. 1978); In Re Nissan Antitrust
Litigation, 577 F.2d 910 (5th Cir. 1978), cert. denied, - U.S. - , 47 U.S.L.W. 3464 (Jan.
9, 1979).

9. Kestenbaum v. Falstaff, 575 F.2d 564 (5th Cir. 1978).
10. Hardin v. Houston Chronicle Pub. Co., 572 F.2d 1106 (5th Cir. 1978).
11. The statement in the text is partially inaccurate; only four of the cases were summary

judgments: Aviation Specialities, Inc. v. United Technologies Corp., 568 F.2d 1186 (5th Cir.
1978); Southern Distrib. Co. v. Southdown, Inc., 574 F.2d 824 (5th Cir. 1978); Northwest
Power Prods., Inc. v. Omark Indus., Inc., 576 F.2d 83 (5th Cir. 1978); H & B Equip. Co. v.
International Harvester Co., 577 F.2d 239 (5th Cir. 1978). In addition, one case affirmed a
judgment n.o.v. granted in favor of defendant: Dillon Materials Handling, Inc. v. Albion
Indus., 567 F.2d 1299 (5th Cir. 1978), cert. denied, 435 U.S. 1007.

12. 567 F.2d at 1299.
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tiff was terminated.' 3 The court found that defendant had asked plaintiff
to increase sales of its products; plaintiff had contended that defendant
asked for an exclusive dealing arrangement which would have been illegal
under §3 of the Clayton Act." In addition to the less than satisfactory level
of product sales, there had been some complaints about plaintiff's inven-
tory practices and salesmanship. The lower court found no proof of an
exclusive dealing agreement and granted defendant's motion for judgment
n.o.v.; the Fifth Circuit reviewed the evidence and affirmed. Because an
exclusive dealing agreement was not found, neither court addressed the
issue of whether it would have had the requisite anticompetitive effect if
it had been found. This issue, however, was implicitly presented in
Aviation Specialities v. United Technologies.5 There plaintiff complained
of defendant Pratt-Whitney's practice of selling spare parts for its PT-C
jet engines only to its three distributors. In addition to price discrimination
claims, discussed in section IV, plaintiff claimed that Pratt-Whitney's
exclusive distributorships violated §1 of the Clayton Act. The lower court
granted summary judgment for defendant, finding that Pratt-Whitney had
engaged only in unilateral conduct which was in its own economic self
interest; the Fifth Circuit affirmed. Neither case offered proof of the kind
of market share, or other dominant position, which could lead to use of
exclusive dealing to foreclose competitors or erect entry barriers at the
supplier level. Without such proof, there seems to be little justification for
finding the practice unlawful. In the Dillon Materials Handling case, the
court did extend the Sylvania case beyond its holding. Sylvania articu-
lated the Supreme Court's conclusion that restrictions on intrabrand com-
petition should be permissively viewed, under a rule of reason standard.
Exclusive dealing arrangements restrict interbrand competition and this
distinction should be noted. However, Sylvania's more generalized policy
of permitting reasonable supplier restrictions on its distributors is appro-
priate.

Several other kinds of specific supplier restraints on distributors also
arose in Fifth Circuit cases this year. In Kestenbaum, suit was brought by
a former Falstaff distributor claiming, among other things, that § 1 of the
Sherman Act was violated by a group of manufacturer restraints on his
activities." The restraints were defendant's requirement of local advertis-
ing, requirement of "bar spending" to promote the product, and require-
ment of warehouses at geographically separate locations in the territory;
plaintiff argued that these restrictions, taken together, amounted to an

13. Id. 1971 sales by plaintiffs predecessor had been only $12,000. 1972 sales, the first year
that plaintiff had the distributorship, were $100,000. However, the predecessor had been
troubled by bankruptcy problems and was only in business part of the year in 1971.

14. Clayton Act §3, 15 U.S.C.A. §15 (1973).
15. 568 F.2d at 1186.
16. A claim was also made for price fixing. This opinion is also of note because it is the

second court of appeals reversal of a jury verdict for plaintiff in this case.
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impermissible restraint of trade. The court found little or no direct effect
on competition from these promotional policies and went on to say that it
was not primarily interested in protecting the distributor's freedom of
action. Similarly, the court disposed of plaintiffs objection to provisions
in his distributorship agreement which gave defendant the right to approve
or disapprove any purchaser of plaintiffs business. 7 The court found good
business reasons for specific disapprovals of sales and for the existence of
the restraints generally. Although the court did not say so directly, a sup-
plier such as Falstaff is legitimately concerned with the quality and quant-
ity of its distributors' services, and restrictions designed to insure provision
of such services may improve the quality of interbrand competition. The
same can be said of the cooperative advertising restrictions in In Re Nissan
Antitrust Litigation. s Defendant's advertising plan set up a fund paid one-
half by the dealer and one-half by the supplier; the fund could be used to
pay for local advertising approved by the supplier. Approval was typically
granted when the advertisement was for new cars only and when it con-
tained either the sticker price or no price. Other advertising was permitted
without restriction; it simply was not paid for by the fund. The court used
a rule of reason analysis because the plan had no price fixing or price
tampering effect. The plan was held reasonable because there were good
business reasons for the restrictions, such as product promotion, and there
was nothing unreasonable per se about advertising the sticker price. The
court noted that the list prices are a starting point for negotiation in car
purchases rather than the ultimate price to be paid; presumably, the case
would be closer if buyers tended to pay list price for the goods.

In two other cases dealing with distributor-supplier relationships, the
court was confronted with arguably more anticompetitive conduct. In H
& B Equipment Co. v. International Harvester Co., '9 defendant supplier
set up a competing distributorship to obtain distribution of its full line of
products. The supplier had previously tried to arrange financing for plain-
tiff to become such a distributor but the arrangement had not worked out.
Eventually, the supplier-owned distributorship's competition forced plain-
tiff out of business; in three years it was selling twenty times the volume
of plaintiff. Yet even in this circumstance, the court held that no anticom-
petitive effect was shown in changing from one distributor to another.2"

Similarly, in Northwest Power Products Inc. v. Omark Industries, Inc.,2'

17. Defendant also used areas of primary responsibility requirements.
18. 577 F.2d at 910.
19. 577 F.2d at 239.
20. The supplier-owned distributorship was sold to another independent distributor after

plaintiff went out of business. In a similar case, Hardin v. Houston Chronicle Pub. Co., 572
F.2d at 110, a terminated distributor's challenge to the supplier's new distribution system
was contested. In that case, the preliminary injunction sought by the terminated distributor
was denied.

21. 576 F.2d at 83.
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no anticompetitive effect was shown when defendant, supplier of power
actuated tools, changed distributors from plaintiff to another. This was
true, even though defendant had used disparaging remarks and other alleg-
edly "unfair competition," including hiring away sales managers and sales
personnel, in what plaintiff alleged was an attempt to put plaintiff out of
business. The court evaluated this allegedly unfair competition with a rule
of reason analysis. It first reviewed the precedents to find that, despite that
per se rule announced in Albert Pick-Barth Co. v. Mitchell Woodbury
Corp., 2 most of the recent decisions have treated such trade practices as
rule of reason cases. Two substantial problems with per se treatment were
identified. First, the term "unfair" is so vague that none of the judicial
administration virtues of a bright line per se rule are attained. Second, the
purposes of the antitrust laws and the laws against unfair competition
conflict in that antitrust seeks to protect all competition, while unfair
competition law wishes to regulate and protect some monopoly power over
employees or assets. Many of the early cases focused on removal of a
"significant competitor;" the court noted that this improperly directs the
analytical focus away from the market power of the resulting supplier. The
court held a rule of reason analysis appropriate, and then found no unrea-
sonably anticompetitive affect here.2 Despite the unseemly nature of the
allegedly unfair competition here, the court clearly seems to be correct on
policy grounds. No definition of "unfair" can ever identify impermissible
practices in advance; indeed, the relative size of the entities and overall
market situation will certainly be at least as important as the specific
practice itself. Thus, businesses wishing to engage in rigorous competition
would be confronted with a potential per se violation of the antitrust laws
if their competitive conduct was subsequently held to be unfair. Such a
result would restrict rather than promote vigorous competition.

An interesting and somewhat unique question of causation was raised in
the distributorship termination in Southern Distributing Co. v. South-
down, Inc. 1 Suit was brought by former distributors of the Jackson Brew-
ing Company, which made Jax beer. The Jackson Brewing Company went
out of business when it was closed by a creditor in May of 1974. Pearl
Brewing Company, a wholly owned subsidiary of defendant Southdown,
purchased the assets of Jackson Brewing Company. Pearl kept thirty-one
of the former Jax distributors but did not keep fifty-three others, including
the eight plaintiffs. Plaintiffs sought to prove that Pearl was fixing a higher
than competitive resale price on Jax beer among its distributors. Even
assuming this to be the case, the court affirmed summary judgment for
defendant because no causal connection between the alleged price fixing
by Pearl and the loss of distributorship by plaintiffs was shown: "However,

22. 57 F.2d 96 (1st Cir. 1939), cert. denied, 286 U.S. 552 (1940).
23. 576 F.2d at 90-91.
24. 574 F.2d at 824.
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there is no evidence that such a commitment [to maintain prices] was
requested of or obtained from any of the 31 former Jax distributors...
or that any former Jax distributor was not selected because of his refusal
to follow any specified pricing practices." 2' Here plaintiffs lost their dis-
tributorship rights because Jax went out of business and no offer of renewal
of the distributorship based upon illegal conditions was shown. Thus,
whatever Pearl's pricing policies, they did not cause the injury to the
terminated distributors and the suit was dismissed. One's first reaction is
to suppose that plaintiffs may have had a case and simply failed to prove
it. However, this seems less likely in view of the "extensive" discovery
noted by the lower court.21 Here it appears simply that defendant did not
cause the termination and thus will not be liable for it.

The Fifth Circuit also dealt with the question of rule of reason standards.
In the past year, the Supreme Court has articulated and clarified the
standards to be applied in a rule of reason case and these were applied by
the Fifth Circuit this year. In National Society of Professional Engineers
v. United States," the Court held that a rule of reason evaluation looks
only to the competition benefits and harms of a given practice. Congress
has decided that the public good is advanced by competition, with specific
articulated exceptions. Thus, the rule of reason does not address whether
policy goals other than competition should be pursued: ". . the Court has
adhered to the position that the inquiry mandated by the Rule of Reason
is whether the challenged agreement is one that promotes competition or
one that suppresses competition." ' Thus, in evaluating a particular prac-
tice under the rule of reason, only good and bad effects on competition are
to be weighed. This position was expressly adopted by the Fifth Circuit in
Kestenbaum, discussed earlier.

II. PER SE CASES - HoRizoNrrL CONSPIRACY, TYMG AND RECIPROcrrY

In 1978, two Fifth Circuit opinions focused on questions presented by per
se rule cases. In the first, Gainesville Utilities Department v. Florida Power
and Light," a municipal power company sued two private utility compa-
nies for resisting interconnection with the municipal power company. The
theory of the complaint was that defendants had engaged in a horizontal
conspiracy to allocate territories, causing plaintiff to be denied inter-
connection. At the time of trial, settlement had been made with one defen-

25. Id. at 827.
26. Id. at 828.
27. 435 U.S. 679 (1978). The particular practice involved in that case was a rule of the

society which prohibited competitive price bidding as an unethical professional practice.
28. Id. at 691.
29. 573 F.2d 292 (5th Cir. 1978), cert. denied, - U.S. _ 47 U.S.L.W. 3332 (Nov.

14, 1978).
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dant, Florida Power Company (Florida Power). The lower court entered
judgment for the other defendant, Florida Power and Light (P&L), based
on special jury verdicts. 0 The Fifth Circuit reversed and remanded, hold-
ing it was error for the trial court not to grant judgment n.o.v. This action
was primarily based on the overwhelming evidence of a conspiracy in inter-
nal memoranda and intercompany correspondence; thus, the Fifth Circuit
found there was simply no basis in the record for the jury's finding of no
conspiracy.3

In addition to the review of the strong factual inference of conspiracy,
the opinion is of interest primarily for its discussion of the concerted action
necessary to find a horizontal conspiracy. Florida Power and Light had
argued that no conspiracy was shown, and at most only consciously paral-
lel action was taken by each of the two power companies respecting the
territory of the other. The court first recited the familiar Interstate Circuit
formula that it is "enough that, knowing that concerted action was con-
templated and invited, the distributors gave their adherence to the scheme
and participated in it."" The court then went on to find that there was
here much more than simple parallel activity. It first noted the
"continuous exchange of letters between high executives of [co-
conspirator] Florida Power and P&L prior to the events at Gainesville."33
This correspondence concerned refusal to serve other cities; the court ac-
curately noted that, if there is a solid economic reason for refusing such
service, there is no economic motivation to communicate the refusal to a
competitor. Under the Interstate Circuit formula, this correspondence is
an important plus factor, supporting the finding of conspiracy. The court
rejected P&L's contention that this exchange of letters was merely a com-
mon courtesy between power companies. Concerning the refusal to deal
with Gainesville specifically, the court noted that Florida Power's vice-
president made it clear, in 1965, "that his company was inviting coopera-
tion and coordinated action, as had occurred on [sic] other cities. ' '34 Thus,
when P&L failed to disclaim any territorial understanding with Florida
Power, "knowing full well its cooperation was solicited and indeed was
essential,"-" it was participating in the conspiracy. The court further noted
that concentration in the Florida electric power industry supported a find-
ing of conspiracy. Citing United States v. Container Corp. of America,3

1

the court noted the Supreme Court has approved the idea that collusion
is easier to accomplish in a concentrated market. Given the parties' com-

30. The use of special jury verdicts in the court's attitude to this practice is discussed in
section III below.

31. 573 F.2d at 295-99, 303.
32. Interstate Circuit, Inc. v. United States, 306 U.S. 208, 226 (1939).
33. 573 F.2d at 301.
34. Id.
35. Id. at 302.
36. 393 U.S. 333 (1969).
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munications, the fact of market concentration supports an inference of
conspiracy; the court quite properly noted that it was not basing the con-
clusion of conspiracy solely on the existence of interdependant behavior in
this concentrated market.37 After finding that the evidence required a con-
clusion of conspiracy to divide markets, the Fifth Circuit remanded the
case for determination of whether this conspiracy was a significant factor
in Gainesville not receiving service, as well as a determination of the
amount of damages if this causation is established. The opinion is signifi-
cant because it is a sophisticated application of the Supreme Court's test
for finding a conspiracy. As will frequently be true in conspiracy cases,
there was no direct evidence of an agreement and it was necessary to infer
the conspiracy from circumstantial evidence.

Spartan Grain & Mill v. Ayers concerned the per se treatment of al-
leged tying and reciprocity practices. The case originally involved a suit
by plaintiff feed sellers against defendant chicken producers to collect
accounts; defendant's antitrust counterclaim was the question at issue in
this opinion. Defendants were chicken producers who produced fertilized
eggs for sale to hatcheries and growers. The case was concerned with the
chicken production and growing industry, which had become vertically
integrated to a high degree. The vertical integration was foreclosing unin-
tegrated entities, including plaintiffs, defendants, and independent pur-
chasers of eggs for hatching. In response to vertical integration in the
industry, plaintiff adopted the practice of arranging for the sale of ferti-
lized eggs by defendants; plaintiff frequently provided financing for the
sale and sometimes took title to the eggs. Plaintiff offered the service to
defendants on condition that defendants buy feed for their chickens from
plaintiffs. There was controverted evidence that plaintiffs feed cost $15 to
$20 a ton more than the competitor's feed.3 ' Defendant contended in its
counterclaims that this arrangement was an illegal tie with the tying prod-
uct being egg purchase commitments and financing and the tied product
being plaintiffs feed; in the alternative, defendant argued that this was
illegal reciprocal dealing. At the close of plaintiffs case, the trial court held
these practices to be per se illegal and defendant was not permitted to offer
any proof of the legality." The Fifth Circuit reversed and remanded. It
focused primarily on recent changes in tying law with only very mild com-
ment on the trial court's apparently highhanded procedure. 4 '

37. 573 F.2d at 303, n.19. In addition, H & B Equip. Co. held: (1) a corporation cannot
conspire with an unincorporated division, at least in the Fifth Circuit; (2) an employee can
conspire with his employer only if the employee has an independent stake; and (3) a company
can conspire with a wholly owned subsidiary, but such a conspiracy was not proved there.

38. 581 F.2d 419 (5th Cir. 1978).
39. Id. at 422.
40. Id. at 429.
41. Id. at 429, n.10, which states: "The question whether the district court erred procedur-

ally by granting a directed verdict at the close of plaintiff's evidence is now moot."
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The case was remanded to secure a determination of whether Spartan
had economic power in the market of egg purchase commitments. The
court held that this question would be determinative of both the reciprocal
dealing and tying claims. The court first focused its attention on reciprocal
dealing. Noting that little reciprocal dealing law exists outside the merger
area, the court concluded that previous cases have used the distinction
between coerced and voluntary reciprocity; only the former has been held
to be illegal." The court then concluded that the vice of reciprocal dealing
arrangements is the same as the vice in tying arrangements: "In both cases
the key is the extension of the economic power in one market to another
market. Thus, in cases brought by parties to the agreement, the standard
for judging reciprocal arrangements should be no higher than the standard
for judging tie-in arrangements." While the court seems to have accur-
ately stated the preexisting law on reciprocal dealing, it by-passed an
opportunity to add some clarity to that law. Reciprocal dealing has the
potential for two anticompetitive consequences. First, and as correctly
noted by the court, forced reciprocal dealing can be a coerced exercise of
market power in one market to extend that power into other markets.
Reciprocal dealing agreements may also create foreclosure and entry bar-
rier problems. Yet to evaluate whether a particular arrangement achieves
this anticompetitive result, the inquiry should focus on the aggregate verti-
cal market power resulting from the reciprocal dealing practice. The Fifth
Circuit's test, the existence of power to do the forcing, is a good surrogate
measure of resulting vertical market power; however, it should be so used
only with the understanding that it is a surrogate measure and may not
always be an accurate one. Thus, in addition to looking at plaintiff's mar-
ket power in the market for egg purchase commitments, an analysis of the
reciprocal dealing arrangements here involved should also consider the
vertical market power which might result from the reciprocal dealing.
However, the court's failure to explore this matter in greater depth can be
excused because it did not appear that any objectionable vertical market
power resulted from these practices. Indeed, plaintiff had abandoned the
practices by the time of suit, and none of its competitors had adopted them
even though they were apparently able to do so. 4 In addition, the case does
not seem to properly present a reciprocal dealing question at all. Recipro-
cal dealing, as commonly understood, involves the use of one party's power
as a purchaser to force sales on an unwilling buyer. Here, plaintiff had no

42. Id. at 424-25. L. SuLuvAN, ANTIrrRUST, §171, at 492 (1977) reviews the case law develop-
ment, including development of the Federal Trade Commission's coercion theory.

43. 581 F.2d at 425. There is no problem with finding an agreement for reciprocal dealing
in this case. L. SuuAN, AwmrrRusT, §170, at 490 notes that frequently this will be a difficult
problem because the reciprocal purchases may have been made simply because they were the
best available deal on the market, and not because of any agreement for reciprocity.

44. 581 F.2d at 422.
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power as a purchaser, and its only power was as a negotiator of egg pur-
chase commitments from defendants' customers to defendants. Thus,
there does not appear to be a true reciprocal dealing arrangement here, and
the case is better analyzed as one involving tying.

The bulk of the court's opinion did focus on the tying aspects of the case.
The court noted that not all tying arrangements are illegal, and the deter-
minative question is the extent of power in the market for the tying prod-
uct-here egg purchase commitments and possibly financing. The Su-
preme Court has recently addressed this question in Fortner II,45 and the
Fifth Circuit gave extended treatment to that case. In Fortner II, the Court
reversed the tenor and direction of its earlier holdings, although not their
specific results, in finding that the fact of a tie does not prove market power
in the tying product if there are other reasons for the purchaser to buy the
tied package. There, the sale of prefabricated steel houses was tied to a
provision of particularly advantageous financing; because the financing
was unusually attractive to buyers, the fact of a tie did not prove market
power in the tying product. The inquiry must evaluate the uniqueness of
the tying product in terms of the inability of competitors to offer it-not
simply their competitive unwillingness to do so. In Fortner II, there was
no unique ability of U.S. Steel to offer particularly favorable credit terms.
Applying those standards to this case, the Fifth Circuit found that the fact
of a tie did not prove market power because there were other good business
reasons to buy the package. Specifically, the package was purchased be-
cause it provided some of the coordination available through vertical inter-
gration by contract, and this coordination was necessary to remain in
business. There was no showing that Spartan's ability to offer the egg
purchase commitments was unique, and Spartan eventually stopped offer-
ing the package for other, unrelated business reasons." The court also held
that no action was available under §3 of the Clayton Act, both because egg
purchase commitments are not goods, and because it will not infer the
market power necessary for the requisite anticompetitive effect from the
fact of a tie. This dictum indicates the Fifth Circuit will now require a
showing of market power in the tying product to meet the competitive
effects tests of §3 of the Clayton Act.'7 Such an approach seems to be sound
antitrust policy in treating the legality of tying arrangements the same
under the Sherman Act and the Clayton Act.

45. United States Steel Corp. v. Fortner Enterprises, Inc., 429 U.S. 610 (1977)
(hereinafter referred to as Fortner II].

46. 581 F.2d at 422.
47. Clayton Act §3, 15 U.S.C.A. §15 (1973). This equivalence between the standards of

the Sherman Act and the Clayton Act in dealing with tying has been at least the de facto
result of Supreme Court cases prior to Fortner II. See L. SuLLIvAN, ANI'rrRUsT, §153, at 440
(1977).
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IM. PROCEDURAL MATTERS

In addition to a number of garden variety applications of traditional
procedural law, 8 this year's Fifth Circuit cases treat several procedural
problems of particular interest to those concerned with antitrust. This
section will first cover problems arising in connection with service of pro-
cess under state law, then statute of limitations problems, followed by
discovery limits and then jury instructions and special verdicts.

In Black v. Acme Markets, Inc.," the court was primarily concerned with
service of process under state law. The action was brought in Texas by
plaintiff beef producer to recover for defendant's alleged fixing of beef
prices. Defendant was a grocery chain with $1.5 million in purchases in
Texas in 1975. In addition, effects of the conspiracy were alleged to reach
Texas. Initially, the court observed that §12 of the Clayton Act permits
service wherever the defendant is found. FED. R. Crv. P. 4(e) permits serv-
ice as provided in the rule, where the party to be served is not in the state;
rule 4(b)(7) permits service as would be permitted under state law. The
court held that it would look to state practice as well as the state statute.
Making such an examination, the court found that Texas would exercise
jurisdiction in this circumstance on two bases: first, purchases within the
state and second, the effects of the conspiracy within the state: "Delictual
conduct violative of the anti-trust laws may be treated analogously to
tortuous conduct for these purposes." 5 Thus, allegation of harm in Texas
was enough to permit service of process under Texas law and the require-
ments of the federal rules are satisfied. The case is interesting primarily
for its use of the Texas law authorizing service of process in a tort suit for
service under the antitrust laws. The net result is to reduce even more the
likelihood that a defendant doing business nationwide can escape service
of process anywhere in the country.

The case of Aviation Specialities Inc. v. United Technologies Corp.,"
discussed above, concerned time limits on discovery. The action there was
originally filed on May 8, 1975. A pre-trial conference was held on Novem-
ber 13, 1975; at the pre-trial conference it was found that no discovery had
taken place. The case was then set for pre-trial conference on January 23,

48. See Donovan Constr. Co. v. Florida Tel. Corp., 564 F.2d 1191 (5th Cir. 1978), cert.
denied, 435 U.S. 1007 (1978) (standing questions); Save Our Cemeteries, Inc. v. Archdiocese
of New Orleans, Inc., 568 F.2d 1074 (5th Cir. 1978), cert. denied, - U.S. - , 99 S. Ct.
120,-58 L. Ed. 2d 133 (1978) (a lack of proper allegation of interstate commerce); Pinder v.
Hudgins Fish Co., 570 F.2d 1209 (5th Cir. 1978) (proper standards to be applied when the
trial court has refused to grant judgment n.o.v.); In Re Nissan Antitrust Litigation, 577 F.2d
910 (5th Cir. 1978) (questions concerning payment of costs by the losing party).

49. 564 F.2d 681 (5th Cir. 1978).
50. Id. at 685. The court also held that, for venue purposes, defendant "transacts busi-

ness" as required by §12 of the Clayton Act where $1.5 million in purchases were made within
the state in one year.

51. 568 F.2d at 1186.
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1976, with a requirement that the discovery was to be completed by that
time. Plaintiff deposed defendant's officers and, on December 30, filed
interrogatories. Defendant did not answer these interrogatories as the an-
swers would not have been due until after the scheduled pre-trial confer-
ence. At the pre-trial conference, the trial court refused to grant additional
time for plaintiff's discovery and granted summary judgment for defen-
dant; the Fifth Circuit affirmed on appeal. Supervision of discovery is
primarily within the discretion of the trial judge.52 Yet, granting summary
judgment less than eight months after the action was filed, when some
discovery had taken place and more was in progress, is achieving the virtue
of speed at a cost of potential injustice. Both the trial court and the Fifth
Circuit emphasized that there was no indication that additional discovery
would shed light on the issues. 3 Whatever the merits of this decision,
counsel for future antitrust plaintiffs should be forewarned that a lack of
diligence in pursuing discovery may be severly penalized.

Problems in applying the four-year statute of limitations of the Clayton
Act were considered in El Paso v. Darbyshire Steel Co. 54 The case con-
cerned a civil suit to recover damages incurred as a result of a price fixing
conspiracy on steel reinforcing bars (re-bars) for the El Paso Civic Center.
Although the city and the general contractor knew about the re-bar con-
spiracy before the contract was signed on September 4, 1970, the suit was
not brought until August 19, 1975. Plaintiff argued that defendant had
received subsequent payments, within the limitations period, based upon
the pre-limitations fixed price of the re-bars and that these subsequent
payments constituted continuing benefits under the price fixed contract.
Plaintiff relied primarily on last year's Manguarian5 case, which held that
acts to enforce a pre-limitation tying agreement are enough to give rise to
liability when the acts take place within the limitations period. This deci-
sion certainly seems to have been ill considered in light of the statute of
limitations policy to provide repose for stale claims; the ultimate quetion
of legality will turn on the original lease, and proof of facts concerning it
may be quite stale. In any event, the Fifth Circuit limited the Manguarian
doctrine in El Paso, holding that the rights and duties of the parties were
completely fixed as of the contract date, and thus there were no continuing
benefits under the contract even though continuing payments were re-
ceived." This distinction is rather mechanical; the only rights and duties

52. FED. R. Civ. P. 26(b), 26(c), 37. See F. JAMES AND G. HAZARD, CML PROCEDURE, §6.13,
at 206 (1977).

53. 568 F.2d at 1189-90. In addition, there was some indication that plaintiff had impro-
perly refused to give discovery sought by defendants.

54. 575 F.2d 521 (5th Cir. 1978).
55. Imperial Point Colonnades Condo., Inc. v. Manguarian, 549 F.2d 1029 (5th Cir. 1977).

For an excellent discussion of this case, see Adams, Antitrust, 29 MERCER L. REV. 915, 925-
29 (1978).

56. 575 F.2d at 523. The court particularly relied on Zenith Radio Corp. v. Hazeltine
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not completely fixed as of the contract date in Manguarian were future cost
of living adjustments to be determined with reference to the cost of living
index by application of a formula. Because the El Paso result seems clearly
in keeping with the policy behind the four-year statute of limitations, the
court should consider overruling Manguarian rather than relying on such
narrow distinctions.

The matter of jury instructions and special verdicts arose in two Fifth
Circuit cases in 1978. In Coughlin v. Capital Cement Co.,57 the Fifth Cir-
cuit commented on the trial court's use of blanket exceptions to the jury
instructions. Plaintiff sought damages for defendant's allegedly illegal ex-
clusive distribution arrangements; judgment was given for defendant,
based on a jury verdict." The trial judge had granted blanket exceptions
to the jury instructions as requested by the parties. The Fifth Circuit noted
that this is not only contrary to the language of Rule 51 of the FED. R. Civ.
P.,59 but it also conflicts with the spirit of the rule. The rule requires
specific objections to instructions so that reversable error can be corrected
at that time. Granting blanket exceptions completely ignores this purpose.
Jury instructions were also discussed in Gainesville Utilities Department
v. Florida Power and Light Co.60 The Fifth Circuit noted that special
verdicts are particularly useful in antitrust cases because they permit an
appellate court to focus narrowly on one specific problem and preserve as
much of the lower court proceeding as possible." Taken together, these two
cases do substantially instruct trial counsel as to the way the Fifth Circuit
would like to have the jury instructions used. Objections to jury instruc-
tions should be specific. In addition, the jury should be instructed to return
special verdicts to improve the ability of the reviewing court to supervise
fact finding by the jury.

IV. MISCELLMEOUS

Several additional points were raised in this year's Fifth Circuit anti-
trust cases which deserve brief comment. The paragraphs below will dis-

Research, Inc., 401 U.S. 321 (1971), holding that a cause of action accrues when plaintiff feels
the adverse impact of defendant's illegal activity. See generally L. SuLuvAN, ANTITRUST, §248,
at 775 (1977).

57. 571 F.2d at 290.
58. Id. at 297-98. One additional procedural point was presented. After the jury returned

a verdict for defendant, plaintiff did not make a motion for judgment n.o.v. The court noted
that the standard of review in that circumstance is whether there is any evidence to support
the jury verdict, regardless of its sufficiency. The court used terms such as "plain error" and
"manifest miscarriage of justice" to articulate this standard.

59. FED. R. Civ. P. 51 requires that a party state "distinctly the matter to which he objects
and the grounds of his objection."

60. 573 F.2d at 292.
61. Id. at 294, n.3.
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cuss causation and damages, monopolization, Robinson-Patman Act ques-
tions, and criminal violations, respectively.

Causation and damages questions arose in three cases. As discussed
earlier, Southern Distributing Co. v. Southdown, Inc."2 found that, what-
ever the status of defendant's conduct as an antitrust violation, it would
simply be unrelated to the termination of plaintiff's distributorships and
subsequent damage resulting therefrom. Similarly, H & B Equipment Co.
v. International Harvester Co.13 found that there was no proof that cus-
tomer restrictions had caused damage and gave the matter no further
consideration. Finally, Kestenbaum v. Falstaff Brewing Corp."4 presented
an interesting damages problem. Plaintiff had lost his Falstaff distributor-
ship; on his price fixing claim, plaintiff contended that his damages should
include the five cents per case price increment he would have been able to
charge by virtue of a local price fixing agreement with other distributors.
While noting that there is no in pari delicto defense in antitrust, the court
did hold that damages are the lost value of plaintiff's franchise in a com-
petitive market and that the only evidence here was in a price fixed mar-
ket. Thus, there had been no proper proof of what the damages would have
been, even if price fixing by the supplier was found.

While several monopolization claims were made in Fifth Circuit cases
this year, all appear to be afterthoughts and were given brief treatment by
the court. Thus, the court held that exclusive distribution alone does not
prove the specific intent necessary for attempted monopolization. 5 Simi-
larly, monopolization claims were dismissed because of a lack of proof of
market share, market power, or dangerous probability of monopolization. 6

6

Finally, one case was dismissed because the evidence showed no conduct
aimed at attaining or maintaining monopoly power, even if such power was
present."

The only Robinson-Patman holding focused on the sale of embodied
parts in repair work on airplane engines."8 Although the price charged for
the parts by the manufacturer performing the repair work was higher than
the price the manufacturer charged his own distributors in sale of the
parts, the court held that the Robinson-Patman Act did not reach these
transactions. The court focused on the "dominant nature of the transac-

62. 574 F.2d at 824.
63. 577 F.2d at 239.
64. 575 F.2d at 564.
65. 568 F.2d at 1186.
66. 577 F.2d at 239.
67. Fulton v. Hecht, 580 F.2d 1243 (5th Cir. 1978). Although the court did not examine

the existence of monopoly power, whatever market power did exist in that case appeared to
be the result of a state imposed limitation on entry which was part of a state regulatory
scheme.

68. 568 F.2d at 1186.
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tion"1 to find that the manufacturer was primarily selling repair services,
and that the sale of embodied parts was only incidental.

In the only criminal opinion of note, United States v. Cadillac Overall
Supply Co., 7 the court affirmed a criminal conviction for a horizontal
conspiracy to allocate customers and territories. The court held that the
corporation was responsible for the acts of its officers and agents, here the
president and one vice-president, when those acts were in the scope of their
employment. This was true even though the acts were contrary to the
general policy and expressed instructions of the corporation. The court
reached this conclusion by borrowing the tort idea of vicarious criminal
liability. The result clearly seems to be sound; any other rule might permit
a corporation to escape criminal liability by using nothing more than care-
fully drafted, self-serving policy statements.

69. Id. at 1191.
70. 568 F.2d 1078 (5th Cir. 1978), cert. denied, 437 U.S. 903 (1978). United States v.

American Serv. Corp., 580 F.2d 823 (5th Cir. 1978) was the only other criminal antitrust
opinion. Defendant's objection was to the alleged failure of the indictment to charge inter-
state commerce. The Fifth Circuit read the indictment as a whole, in a common sense fashion,
to find that it did charge interstate commerce.
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