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I.

INTRODUCTION

The governing principle, then, is to apportion liability between the
employer and the union according to the damage caused by the fault of
each.'
With little explanation of the above dictum, the U.S. Supreme Court in
the landmark case of Vaca v. Sipes2 wrote the law for the allocation of
liability for damages between employer and union when an employee
proves damage from his union's breach of its duty of fair representation.
The purpose of this article is to examine the meaning and the application
of this "governing principle" for apportionment of liability in duty of fair
representation cases. First, attention will be directed at the distribution
of liability in some representative pre- Vaca decisions. The article will then
focus on the allocation principles expressed in Vaca. Finally, the article
will examine and discuss the application of the Vaca standard by the
various federal courts.

II.
A.

THE EARLY CASES

The Duty Discovered

The statutory duty of fair representation (DFR) was developed over
thirty years ago in a series of cases involving alleged racial discrimination
by unions certified as exclusive bargaining representatives under the Rail-
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way Labor Act. 3 The duty was soon extended to unions certified under the
National Labor Relations Act (NLRA).' A brief examination of the duty
described in these early cases is necessary to fully appreciate the principles
expressed in Vaca v. Sipes.
The United States Supreme Court first expressed the DFR doctrine in
Steele v. Louisville & Nashville Railroad5 and Tunstall v. Brotherhood of
Locomotive Firemen and Enginemen.6 In Steele, a group of black firemen
sued the Louisville & Nashville Railroad Company and the Brotherhood
of Locomotive Firemen and Enginemen to enjoin enforcement of agreements between the defendants that discriminated against black firemen in
favor of white firemen. The union, recognized as the exclusive bargaining
representative of the craft of firemen employed by the railroad, 7 negotiated
the agreements with the company, giving black firemen of the unit neither
notice nor opportunity to be heard.8 In reversing the Alabama Supreme
Court's dismissal of Steele's complaint, the U.S. Supreme Court held that
the Railway Labor Act imposes a duty on a labor organization which is
acting by its authority as the exclusive bargaining representative of a craft
or class of railway employees. This is the duty to represent all the employees in the craft without discrimination because of their race. 9
Tunstall, a companion case to Steele, likewise involved a suit against
both the employer and the union by a black fireman; the case was "in all
material respects, a cause of action like that alleged in the Steele case."'"
The plaintiff in Tunstall sought an injunction and an award of damages."
As in Steele, the Supreme Court reversed the lower courts and held that
the Railway Labor Act imposes on a labor organization acting as exclusive
bargaining representative the duty to represent all employees without racial discrimination." In refining procedures for enforcement of the Steele
DFR standard, the Court further held that the federal courts have jurisdiction to entertain a nondiversity suit when an employee subject to the
Railway Labor Act seeks remedies by injunction, and to award damages
for the failure of the union bargaining representative to perform his duty
of fair representation. 13
The Supreme Court took its next giant step in the area in the 1953 case
of Ford Motor Co. v. Huffman." In this case, an employee brought a class
3. 45 U.S.C.A. §151 (1920); Steele v. Louisville & Nashville R.R., 323 U.S. 192 (1944);
Tunstall v. Brotherhood of Locomotive Firemen & Enginemen, 323 U.S. 210 (1944).
4. 29 U.S.C.A. § §157, 159 (1970); Ford.Motor Co. v. Huffman, 345 U.S. 330 (1953).
5. 323 U.S. 192 (1944).
6. 323 U.S. 210 (1944).
7. 323 U.S. at 194.
8. 323 U.S. at 195.
9. Id. at 202.
10. Id. at 212.
11. Id. at 211.
12. Id.
13. Id. at 213.
14. 345 U.S. 330 (1953).
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action in the United States District Court for the Western District of
Kentucky for declaratory judgment on the validity of a seniority provision
in a collective bargaining agreement, and for appropriate injunctive relief.
The collective bargaining provision complained of credited World War II
veterans with seniority time for the period of their military service even if
the veterans had not been employed with the company prior to their military service. 5 Huffman claimed that this provision violated his rights, and
those of each member of his class, under the Selective Training and Service
Act of 1940. He also claimed that the union's acceptance of this provision
exceeded its authority under the NLRA.16
Though the district court dismissed Huiffman's action without opinion,
the court stated that it was
of the opinion that the collective bargaining agreement expresses an honest desire for the protection of the interests of all members of the union
and is not a device of hostility to veterans. The Court finds that said
collective bargaining agreement sets up a seniority system which the
Court
deems not to be arbitrary, discriminatory or in any respect unlaw1
ful

17

The Court of Appeals for the Sixth Circuit reversed with one judge dissenting." The United States Supreme Court reversed the judgment of the court
of appeals and affirmed the judgment of the district court. 9
The Huffman decision marked a milestone for the Supreme Court, since
the Court considered the merits of an employee's claim that his union, a
union certified as an exclusive representative under the NLRA, had
breached its duty of fair representation in a way other than by racial
discrimination. The Court indicated the breadth of the duty in stating,
"The bargaining representative, whoever it may be, is responsible to, and
owes complete loyalty to, the interests of all whom it represents." 2 0
The Court considered the duty of fair representation in a different context in the 1957 case of Conley v. Gibson,2' in which it determined DFR in
the application of a labor agreement, rather than in its execution. In this
case, black employees of a railroad who were discharged or demoted, and
replaced by whites, brought an 'action in federal court against the uniondesignated exclusive bargaining agent for the unit to which the employees
belonged. The plaintiffs sought declaratory judgment, injunction, and
damages against the union. 22 The employees claimed that the union
15. Id. at 334.
16. Id. at 332-33.
17. Id., quoting from district court opinion. Huffman v. Ford Motor Co., Civ. Nos. 193,
194 (W.D. Ky. 1951).
18. Huffman v. Ford Motor Co., 195 F.2d 170 (6th Cir. 1952).
19. 345 U.S. at 343.
20. Id. at 338.

21.

355 U.S. 41 (1957).

22.

Id. at 43.
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breached its DFR because the discharges and demotions violated the
collective bargaining agreement between the union and the company, and
because the union failed to give them the protection it furnished to white
employees." Reversing the judgment of the Fifth Circuit, the Supreme
Court again stated that the exclusive bargaining agent must fairly represent all bargaining unit employees in the administration of the collective
bargaining agreement, and that breaches of this duty are cognizable in the
federal court."
In Humphrey v.Moore,"5 the Supreme Court again considered DFR in
the application and implementation of a labor contract, this time in the
context of the National Labor Relations Act. The plaintiffs in the case were
employed by two companies transporting new cars for Ford Motor Company and were represented by the same union. When one company withdrew from that work, its employees, then laid off, prevailed upon the union
to dovetail the seniority lists of both companies. The Supreme Court sustained the decision of the joint union-employer committee, which upheld
the dovetailing as having been made in good faith in a "familiar and
frequently equitable solution to the inevitably conflicting interests which
arise in the wake of a merger or absorption."2 The Court, however, expressed the duty of fair representation in the context of contract administration. In a succinct summary of the duty, the Court said that the exclusive agent's statutory authority to represent all members of a designated
unit includes a statutory obligation to serve the interests of all members
without hostility or discrimination toward any, to exercise its discretion
with complete good faith and honesty, and to avoid arbitrary conductY
B.

The Liability Distributed

While discussing at length the union's duty to represent fairly all employees within the bargaining unit, the early Supreme Court cases provide
little guidance for the distribution of liability between the union and the
employer for damages won by an employee in a § 301 action28 for breach
of the duty of fair representation. This is probably due to the nature of
relief sought in the early cases reaching the Court. Generally, plaintiffs in
these early cases sought damages only against their union, joining their
employer simply for the purpose of enjoining the employer from enforcement of discriminatory provisions in the collective bargaining agreements.
In Steele, the bedrock case first establishing DFR as a federal substantive right, the plaintiff had sought damages for wrongful conduct only
23. Id.
24. 355 U.S. at 43.
25. 375 U.S. 335 (1964).
26. Id. at 347.
27. Id. at 342.
28. Labor Management Relations Act §301, 29 U.S.C.A. §185 (1978).
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against the union. 2' The demand for damages in Tunstall had been likewise
restricted to the union.3 The only action against the employer in either
case was the prayer to enjoin enforcement of the discriminatory agreement.' Consequently, the Supreme Court had no occasion to discuss the
distribution of liability for damages in either case.
Neither did the Court discuss allocation of liability for damages in
Huffman and Humphrey. While discussing the union's duty of fair representation at great length in these cases, the Court found no breach of the
duty in either case. Therefore, the Court was again deprived of an opportunity to explore the question of allocation.
The matter of liability for damages was obliquely treated in Conley v.
Gibson, however. The plaintiffs in that case alleged a breach of the collective bargaining agreement by the employer and a breach of DFR by the
union for not contesting the contract violation, but the plaintiffs sued only
the union. 2 The union argued that the suit was defective because it failed
to join an indispensable party, the employer.Y Rejecting the union's argument, the court wrote:
On the basis of the allegations made in the complaint and the relief
demanded by the petitioners we believe that contention is unjustifiable.
We cannot see how the Railroad'srights or interests will be affected by
this action to enforce the duty of the bargaining representative to represent petitions fairly. This is not a suit, directly or indirectly against the
Railroad. No relief is asked from it and there is no prospect that any will
or can be granted which will bind it.3
While the Court in Conley probably did not mean that the company could
escape any liability for breach of the collective bargaining agreements (for
it was the company which discharged and demoted the employees), the
Court was at least emphasizing that the liability of the employer for breach
of the agreement should be treated independently of the liability of the
exclusive bargaining representative. In any event, in the early cases the
Court failed adequately to address the question of the quantum, of the
employer's liability vis a vis that of the union. Thus, the burden of distributing liability between the employer and the union for breach of DFR fell
to the lower courts.
Generally, the lower courts held the employer and the union jointly
liable for breach of the union's duty of fair representation at the bargaining
table. The courts seldom analyzed the nature, and hence the quantum, of
29. Steele v. Louisville & Nashville R.R., 245 Ala. 113, 16 So.2d 416 (1944).
30. Tunstall v. Brotherhood of Locomotive Firemen & Enginemen, 140 F.2d 35 (4th Cir.
1944).

31. Edwards, Employers' Liability for Union Unfair Representation: Fiduciary Duty or
BargainingReality, 27 LAB. L.J. 686, 688 n.13 (1976).
32. 355 U.S. at 42.
33. Id. at 45.
34. Id. (emphasis added).
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the employer's liability in the early cases, however. As the First Circuit
later pointed out, "The primary concern of the courts s~emed to be so as
to construe the primary jurisdiction of the [National Railroad] Adjustment Board that complete relief could be granted in one federal court
action against both union and employer. . . .The nature and source of the
employer's liability were seldom discussed, and then only briefly." ' -,
In 1951, the Fourth Circuit in Rolax v. Atlantic Coast Line Railroad"
went on record favoring joint union-employer liability for a union's breach
of DFR at the bargaining table. The court applied Tunstall and declared
void certain racially discriminatory contract provisions, but more importantly, it rejected the employer's argument that it could not be held liable
for damages:
While the evidence does not support the allegations of conspiracy made
against the railroad, this is not the end of its liability. As a result of the
agreement of February 18, 1941, which we hold to be discriminatory and
void, the railroad has failed to accord to certain of the Negro firemen the
senority rights to which they are entitled and.must respond in damages
on that account. The void and discriminatory agreement which it entered
into with the Brotherhood will no more protect it than it will protect the
Brotherhood from liability for the loss occasioned to those who were injured thereby.Y
The court in Rolax implied equal distribution of liability between employer and union for the union's breach of its duty.
In the later case of Central of Georgia Railway v. Jones,38 the Fifth
Circuit supported joint liability for damages for a union's breach at the
bargaining table. In Jones, a contract provision prohibited black.employees from filling certain positions in the train service of the Railway. Black
employees filed a class action against both the union and the employer
seeking an injunction and damages. The United States District Court for
the Northern District of Alabama had granted the injunctive relief sought
and assessed damages jointly against the union and the company. In a per
curiam opinion, the Fifth Circuit affirmed this damage award.3 9 Judge
Brown dissented in part:
I believe that the relief, in this form, and at this time, against the
Railway was erroneous. I would therefore reverse as to it.

35. Carroll v. Brotherhood of R.R. Trainmen, 417 F.2d 1025, 1027 (1st Cir. 1968), cert.
denied, 397 U.S. 1039 (1970).
36. 186 F.2d 473 (4th Cir. 1951).
37. Id. at 480-81 (emphasis added).
38. 229 F.2d 648 (5th Cir. 1956), cert. denied, 352 U.S. 848 (1956).
39. Id. at 649.
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What duty did the Railway violate? The Brotherhood had, to be sure,
the profound obligation fully and earnestly to bargain to prevent, and,
where necessary, remove, discriminations. This is found in the unique
position of the Brotherhood under the Railway Labor Act to bargain for
all. But no such duty rests upon the Railway.
If it had no duty to make its adversary bargain better, on what ground
can it be made to pay for that which such energetic, conscientious bargaining might have produced?u
Justice Brown's dissent in Jones notwithstanding, the Fifth Circuit continued to hold the employer and union jointly liable for breaches at the
bargaining table. In Richardson v. Texas & New Orleans Railroad," the
court again held the employer jointly liable with the union for damages
from a racially discriminatory agreement. The court stated that "[iut
takes two parties to reach an agreement, and both have a legal obligation
not to make or enforce an agreement or-discriminatory employment practice which they either know, or should know, is unlawful." 2 Emphasizing
the breach of this duty as the breach of the employer, as well as of the
union the court added, "Unless financial responsibility for a joint breach
of such duty is required from both sides at the bargaining table, the statutory policy implied under Steele will be impracticable of enforcement.""3
In the early cases the courts generally assessed liability jointly between
the union and the employer for breaches at the bargaining table, at least
for breaches involving racial discrimination. Thus the courts, as in
Richardson, burdened employers with a duty that sprang from a union's
right to exclusive representation. The rationale for the expansion of DFR
at the bargaining table to include the employer is analytically questionable.
The concept of employer liability in the context of contract administration, is analytically sound, however, since it is the employer who allegedly
breaks the collective bargaining agreement. When the union then fails to
discharge its DFR and the employee sues the employer and union, the
apportionment of liability still presents a problem.
Seldom do the early cases discuss the distribution of liability between
employer and union for a breach of the agreement as opposed to a breach
of the duty, although some early cases imply joint liability when the employer and union together defraud the employee of his rights." Without
evidence of such conspiracy, the distribution of liability becomes more
difficult.
40.
41.
42.
43.
44.

1964).

Id. at 649-51 (Brown, J., dissenting).
242 F.2d 230 (5th Cir. 1957).
Id. at 236 (emphasis added).
Id. (emphasis added).
See, e.g., Hiller v. Liquor Salesmen's Union Local No. 2, 338 F.2d 778, 779 (2d Cir.

MERCER LAW REVIEW

[Vol. 30

5
In the 1965 case of Cunningham v. Erie Railroad,1
the United States
District Court for the Southern District of New York held the union and
employer jointly liable for a breach committed in the administration of the
collective bargaining agreement (although the court also ruled that the
company was entitled to indemnity from the union for these damages
pursuant to the union shop agreement).4 1 In Cunningham, although there
was no evidence of union-employer conspiracy, the union's breach of DFR
and the employer's breach of the collective bargaining agreement occurred
almost simultaneously. The court held that the union had violated its
duties under the Railway Labor Act by discriminatorily expelling the employee from the union. Therefore, the company's dismissal of the employee
pursuant to a union shop agreement was unlawful."7 The district court's
assessment of joint liability between the company and the union was affirmed by the Second Circuit.4 1 In light of the proximity of the time of the
breach by the union and the breach by the employer, the court's finding
of joint liability appears logical.
In Thompson v. InternationalAssociation of Machinists,' another late
(but pre-Vaca) decision involving a union's breach of DFR in the context
of contract administration, the district court assessed all damages against
the union. In this case, the employee Thompson brought an action against
his union and employer after his discharge for unsatisfactory job performance was upheld by a board of arbitrators. Thompson alleged that his
union had breached its duty of fair representation by preparing only perfunctorily for the arbitration hearing and by not notifying him of the hearing so that he could be present and testify in his own behalf.50 Thompson
also charged that the company breached a duty owed to him because it
failed to notify him of the proceedings, and thus failed to afford him a
proper hearing before the arbitrators.5
Upon finding that the union's handling of Thompson's grievance at the
arbitration hearing was perfunctory,52 the district court held that the union
had breached the duty it owed to Thompson to represent him properly in
the handling of the grievance.u The court assessed all damages against the
union, correctly ruling that the company was not liable for any breach of
duty of notification." The court failed to mention, however, that the company might be liable in damages for its improper discharge of Thompson.
In summary, the pre-Vaca decisions discussed at length the union's duty

45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

243 F. Supp. 571 (S.D.N.Y. 1965).
Id. at 576.
Id.
Cunningham v. Erie R.R. Co., 358 F.2d 640 (2d Cir. 1966).
258 F. Supp. 235 (E.D. Va. 1966).
Id. at 237.
Id. at 240.
Id. at 239.
Id.
Id. at 240.
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to represent fairly all employees in the bargaining unit, but they failed to
address adequately the question of the quantum of the employer's liability
for damages in such cases. It was not until 1967 that the U.S. Supreme
Court finally broke its silence regarding this important issue.

III.

Vaca v. Sipes: THE GOVERNING PRINCIPLE

The U.S. Supreme Court first spoke clearly on the question of the distribution of liability for damages between the employer and the union in the
1967 landmark case of Vaca v. Sipes." Although the plaintiff Owens sued
only his union in the original action," the Court used this case as a loudspeaker to announce the governing principle for the apportionment of liability between the employer and the union.
In Vaca, the employee Owens filed suit against his union in the Circuit
Court of Jackson County, Missouri. He alleged that he had been discharged from employment in violation of the collective bargaining agreement between his employer and the union, and that the union had refused
without just cause to take his grievance to arbitration. The union's answer
included the defense that the Missouri courts lacked jurisdiction because
the gravamen of the employee's complaint was "arguably and basically"'
an unfair labor practice under §8(b) of the National Labor Relations Act,
and the matter was therefore within the exclusive jurisdiction of the National Labor Relations Board. 7 The jury returned a verdict of $7,000 compensatory and $3,000 punitive damages for the employee, but the trial
judge set aside the verdict and entered judgment for the defendants on the
ground that the NLRB had exclusive jurisdiction over the controversy. The
Kansas City Court of Appeals affirmed the judgment of the trial judge, but
the Supreme Court of Missouri reversed and directed reinstatement of the
jury's verdict. 5
The issue confronting the U.S. Supreme Court was whether the controversy was within the exclusive jurisdiction of the NLRB, and if not,
whether the state court determination of union liability and the relief
afforded were consistent with governing principles of federal labor law.
While holding that the state court's consideration of the controversy was
not pre-empted by the exclusive jurisdiction of the NLRB,11 the Court
nevertheless reversed the judgment. It held that the plaintiff had failed to
prove his charges that the union breached its DFR and that the state court
applied standards inconsistent with the governing principles of federal
labor law." The Court's opinion in this case remains its most comprehen55.

386 U.S. 171.

56.

Id. at 173.

57.
58.
59.
60.

Id.
397 S.W.2d 658 (Mo. 1965).
386 U.S. at 183-84.
Id. at 188-95.
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sive pronouncement of the duty of fair representation." In clarifying the
duty, the U.S. Supreme Court held that a breach of DFR could not be
established merely by proving that the underlying grievance was meritorious; it must be proved that a breach involved arbitrary, discriminatory,
or bad faith conduct on the part of the union. 2 The Court held that no
such conduct was involved
in the union's decision not to take Owens'
3
grievance to arbitration.
The Court in Vaca set standards not only for a union's duty of fair
representation, but also for the allocation of liability once a breach of the
duty is established. Writing for five members of the Court, Justice White
said that an award against a union may not include damages attributable
solely to the employer's breach of contract." The Court pointed out that
although "the union had violated a statutory duty [in breaching its duty
of fair representation], it [was] the employer's unrelated breach of contract which triggered the controversy and which caused this portion of the
employee's damages . . . . [Therefore,] the employer may be (and probably should be) joined as a defendant in the fair representation suit. . .. "65
With the employer generally joined in all suits against unions for breach
of the duty of fair representation, proper allocation of liability between the
offending parties is of grave importance. The Supreme Court gave the
following standard for the apportionment of liability:
The governing principle, then, is to apportion liability between the
employer and the union according to the damage caused by the fault of
each. Thus, damages attributable solely to the employer's breach of contract should not be charged to the union, but increases if any in those
damages caused by the union's refusal to process the grievance should not
be charged to the employer."
The above "governing principle" from Vaca v. Sipes remains the standard
for the apportionment of liability between the employer and union in DFR
cases.
IV.
A.

THE Vaca Standard Applied

The Supreme Court Effort

Since its pronouncement of the governing principle for the allocation of
liability between the employer and the union in DFR cases in Vaca, the
61. See Clark, The Duty of FairRepresentation:A TheoreticalStructure, 51 TEx. L. Rv.
1119 (1973), for an excellent analysis of the standards of the DFR expressed in Vaca and
applied in subsequent cases.
62. 386 U.S. at 193.
63. Id. at 194.
64. Id. at 197.
65. Id.
66. Id. at 197-98.
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Supreme Court has maintained a surprising silence on the application by
lower courts of its principle of allocation. Finally, in 1976, one member of
the Court spoke out in a concurring opinion in Hines v. Anchor Motor
Freight, Inc., 7 in an attempt to clarify the Vaca allocation principle.
The controversy in Hines, as in Vaca, arose in the administration of a
collective bargaining agreement. In this case, the plaintiff employees were
discharged by Anchor on June 5, 1967, after being accused of dishonesty
in submitting inaccurate expense vouchers. The union opposed the discharges and claimed that the petitioners were innocent, and it was agreed
that the matter would be submitted to arbitration. Pending this hearing,
the employees were reinstated. When the case was finally heard by the
arbitration committee, the union presented no evidence other than the
employees' own testimony to rebut the company's accusation of dishonesty. The arbitration panel sustained the discharges and unanimously denied the employees a rehearing.
In June, 1969, the employees filed a §301 action in federal district court
in which they alleged that the accusations of dishonesty were false, that
there was no just cause for the discharges, and that the discharges had
been in breach of contract. They also asserted that the falsity of the
charges could have been discovered with a minimum of investigation but
the union made no effort to ascertain the truth, and that the union had
violated its duty of fair representation by permitting their discharge without sufficient proof."
The District Court for the Northern District of Ohio granted the motions
for summary judgment filed by the employer and union because they found
that the decision of the arbitration committee was final and binding on the
employees and that plaintiffs had failed to show facts indicating bad faith
or arbitrary actions on the part of the union.70 The Sixth Circuit reversed
with respect to the union and concluded that there were sufficient facts
from which union bad faith or arbitrary conduct could be inferred; therefore, the petitioners should have been allowed to prove their charges."
With respect to Anchor, however, the court of appeals relied on the finality
provision of the collective bargaining agreement and affirmed the district
court grant of the company's motion for summary judgment."
The United States Supreme Court affirmed the action of the court of
appeals regarding the union, and correctly reversed its action in favor of
the employer.73 In reversing the court of appeals in part, the Supreme
Court stated that "(tihe union's breach of duty relieves the employee of
67.
68.
69.
70.
71.
72.
73.

424 U.S. 554.(1976).
Id. at 556-58.
Id. at 558.
Id. at 559.
Id.; Hines v. Teamsters Local 377, 506 F.2d 1153, 1157 (6th Cir. 1974).
424 U.S. at 560; 506 F.2d at 1158.
424 U.S. at 572.
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an express or implied requirement that disputes be settled through contractual grievance procedures; if it seriously undermines the integrity of
the arbitral process the union's breach also removes the bar of the finality
provisions of the contract." 7' In closing, Justice White, writing for a majority of six Justices, declared, "Petitioners, if they prove an erroneous disto an appropriateremedy against the employer as
charge . . . are entitled
75
well as the Union."
While the ruling in Hines appears to be correct, the majority opinion is
deficient because it fails to discuss the "appropriate remedy" against the
employer to which the employees are entitled. The majority, though faced
with a fertile opportunity, failed to breathe meaning into Vaca's
"governing principle" for the apportionment of damages. Only Justice
Stewart concurring, squarely approached the obvious question. His short
opinion is worth noting in its entirety:
I agree with the Court that proof of breach of the Union's duty of fair
representation will remove the bar of finalty from the arbitral decision
that Anchor did not wrongfully discharge the petitioners. But this is not
to say that proof of breach of the union's representation duty would render
Anchor potentially liable for backpay accruing between the time of the
"tainted" decision by the arbitration committee and a subsequent
"untainted" determination that the discharges were, after all, wrongful.
If an employer relies in good faith on a favorable arbitral decision, then
his failure to reinstate discharged employees cannot be anything but rightful, until there is a contrary determination. Liability for the intervening
wage loss must fall not on the employer but on the union. Such an apportionment of damages is mandated by Vaca's holding that "damages attributable solely to the employer's breach of contract should not be
charged to the union, but increases if any in those damages caused by the
union's refusal to process the grievance should not be charged to the
employer." To hold an employer liable for back wages for the period
during which he rightfully refuses to rehire discharged employees would
be to charge him with a contractual violation on the basis of conduct
precisely in accord with the dictates of the collective agreement. 6
To date, only Justice Stewart has dared to apply Vaca's governing principle for apportionment of damages to an actual fact situation. The majority
of the Justices remain uncommitted in the application of the Vaca apportionment principles.
The lower courts are not afforded the luxury of ignoring as practical and
important a question as the proper applicaton of the Vaca apportionment
standard. With yet little guidance from the nation's highest court, the
decisions of the lower courts show great inconsistency. Handling similar
fact situations, lower courts have assessed all damages against the em74.
75.
76.

Id. at 567.
Id. at 572 (emphasis added).
424 U.S. 554, 572-73 (1976) (concurring opinion) (citations omitted).
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ployer," assessed all damages against the union,7 ' and assessed damages
jointly against both."'
B.

Lower Courts PlacingAll Liability on the Employer

In De Arroyo v. Sindicato de Trabajadores Packinghouse,"'the First
Circuit reversed the district court's apportionment of damages between the
union and the company and held only the company liable for damages.8
The plaintiffs in the case sued the employer and union after they were
discharged in violation of seniority provisions and the union arbitrarily
failed to press their grievances.n The First Circuit affirmed the district
court finding that the union had breached its duty of fair representation,
but it held that any recovery against the union was barred by the statute
of limitations. Citing the Third Circuit in Nedd v. United Mine Workers,,
the court determined that the applicable statute was for tort actions and
not for contract actions," and the one-year tort action statute had run.
The court still had to consider the quantum of the company's liability,
however. To assess its share, the court looked to the apportionment standard of Vaca and held the company liable for all damages. It concluded
that "where there was no evidence that but for the Union's conduct the
plaintiffs would have been reinstated or reimbursed at an earlier date, ...
the Union's conduct cannot be said to have increased or contributed to the
damages attributable to the Company's improper discharge." While the
First Circuit's conclusion that there was no such evidence is questionable,
the court at least addressed the proper question: But for the union's breach
of its duty of fair representation, would the employee have been spared
part of the damage? In De Arroyo, the First Circuit thus focused on chronology and strongly implied that damages which would not have been
sustained but for the union's breach of its statutory duty cannot be charged
to the employer.
77. See, e.g., De Arroyo v. Sindicato de Trabajadores Packinghouse, 425 F.2d 281 (1st Cir.
1970) cert. denied, 400 U.S. 877 (1970); Holodnak v. Avco Corp., 381 F. Supp. 191 (D. Conn.
1974), aff'd in part, rev 'd in part, 514 F.2d 285 (2d Cir. 1975) cert. denied, 423 U.S. 892 (1975);
Crawford v. Pittsburgh-Des Moines Steel Co., 386 F. Supp. 290 (D. Wyo. 1974) (by implication).
78. E.g., Griffin v. UAW, 469 F.2d 181 (4th Cir. 1972).
79. E.g., Ruzicka v. General Motors Corp., 96 L.R.R.M. 2822 (E.D. Mich. 1977); Petersen
v. Rath Packing Co., 461 F.2d 312 (8th Cir. 1972); Freeman v. O'Neal Steel, Inc., 436 F. Supp.
607 (N.D. Ala. 1977); Tedford v. Peabody Coal Co., 383 F. Supp. 787 (N.D. Ala. 1974) rev'd
on other grounds, 533 F.2d 952 (1976).
80. 425 F.2d 281 (1st Cir. 1970), cert. denied, 400 U.S. 877 (1970).
81. Id. at 283, 290.
82. Id. at 283-84.
83. 400 F.2d 103 (3d Cir. 1968), cert. denied, 434 U.S. 1013 (1978).
84. 425 F.2d at 287. But see Abrams v. Carrier Corp., 434 F.2d 1234 (2d Cir. 1970); Grant
v. Mulvihill Bros. Motor Serv., 428 F. Supp. 45 (N.D. Ill.
1976).
85. 425 F.2d at 290.
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As did the First Circuit in De Arroyo, the district court in Holodnak v.
Avco Corp.81 assessed all damages against the employer. Unlike the First
Circuit's opinion, however, the district court's opinion in Holodnak showed
no real understanding of the apportionment principles expressed in Vaca.
The controversy began when Holodnak was discharged by Avco on May
28, 1969, for publishing an article critical of company and union practices.
A grievance was filed, and the matter reached arbitration on July 17, 1969.
The union's attorney met Holodnak for the first time on the date of the
arbitration, and only after the hearing began, asked to be informed of the
rule on which Holodnak's discharge was based.87 On December 18, 1969,
the arbitrator issued a one-sentence award upholding Avco's discharge of
Holodnak for "just cause."
After the adverse judgment of the arbitrator, Holodnak filed a complaint
in federal district court against Avco and his union. The trial court correctly found that the perfunctory manner in which the union handled the
arbitration constituted a breach of the union's duty of fair representation."9
The trial court held that "Avco's dismissal of Holodnak infringed on his
First Amendment rights and that Holodnak was not discharged for 'just
cause' as required by

. .

.the collective bargaining agreement." 9

Having held that the company had breached the collective bargaining
agreement with its discharge and the union had breached its duty of fair
representation with perfunctory performance at the arbitration hearing,
the trial court was faced with the responsibility of appropriately apportioning liability for damages between the two. Charging only Avco with liability for back pay, the court said, "Since essentially all the loss suffered here
was due to Avco's improper discharge of the plaintiff, it must be held liable
for plaintiffs back pay and interest thereon."'" Surprisingly, however, the
court apportioned the liability for counsel fees, two-thirds to Avco and onethird to the union..It also awarded $10,000 in punitive damages to be borne
exclusively by Avco. 2 On review, the Second Circuit reversed only the
district court's award of punitive damages, affirming the lower court's
judgment in all other respects.3 The Second Circuit did not mention the
apportionment of damages in its decision.
By charging the company with damages for back pay after the "tainted"
arbitration award was issued on December 18, 1969, the district court
robbed the Vaca apportionment principle of any meaning. It is clear that
86.
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Holodnak would not have sustained those damages but for the union's
breach of its duty of fair representation in the arbitration proceeding.
According to the apportionment principle of Vaca, damages attributable
to the union's breach of its duty should be assessed against only the
union." Certainly the district court erred in charging Avco with damages
for back wages after the "tainted" decision was issued. 5
The district court also erred in not assessing all counsel fees against the
the union, since but for its breach of its duty, Holodnak would not have
been forced to retain counsel. As the First Circuit correctly stated in De
Arroyo, "[T]he cost of attorney's fees is an injury to the employee directly
attributable to and necessitated by the failure of the union and/or the
employer to utilize the contractual grievance procedures designed to remedy breach of contract claims without resort to the courts."" In Holodnak,
it was the union's breach of duty which sabotaged effective utilization of
the contract grievance procedure. Therefore, all attorney's fees awarded
should have been assessed against the union.
In summary, the line of cases assessing all damages against the employer
reflects improper understanding of the Vaca apportionment principle.
Only the First Circuit in De Arroyo shows comprehension of the principle,
and its application of the rule is questionable.
C. Lower Courts Apportioning Joint Liability
Although there are isolated instances in which courts assess all damages
against a union with no mention of the Vaca apportionment principle,97 the
other principal errant line of cases favors joint liability. Joint liability is
most often imposed with little or no discussion of the governing principle
for distribution mentioned in Vaca. 11 The question of the proper allocation
of liability was treated exhaustively by the court in Ruzicka v. General
Motors Corp.," though in imposing joint liability the court misread the
apportionment rule.
The controversy in the case began when Ruzicka was discharged by
General Motors on March 31, 1970, for being intoxicated on the job and
for using threatening and abusive language. That same day, he filed a
grievance protesting his discharge and seeking reinstatement. The union
processed the grievance through the second step, and on April 14, 1970,
filed a "notice of unadjusted grievance" to initiate the third step of the
grievance procedure. The collective bargaining agreement required both
94. 386 U.S. at 197-98.
95. See Hines v. Anchor Motor Freight, Inc., 424 U.S. at 572-73 (Stewart, J., concurring).
96. 425 F.2d at 2 n.17. See also Czosek v. O'Mara, 397 U.S. 25 (1970).
97. E.g., Griffin v. U.A.W., 469 F.2d 181 (4th Cir. 1972).
98. E.g., Petersen v. Rath Packing Co., 461 F.2d 312 (8th Cir. 1972); Freeman v. O'Neal
Steel, Inc., 436 F. Supp. 607 (N.D. Ala. 1977); Tedford v. Peabody Coal Co., 383 F. Supp.
787 (N.D. Ala. 1974), rev'd on other grounds, 533 F.2d 952 (1976).
99. 96 L.R.R.M. 2822 (E.D. Mich. 1977).
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the company and the union to exchange simultaneous "statements of unadjusted grievance" at this point. After two mutually agreed-upon extensions, the union failed to tender its statement at the appointed time, and
the company relied on finality provisions in the contract to refuse to process the grievance further.' Ruzicka, after spending twenty-seven months
exhausting his intra-union remedies, then filed a §301 suit in federal court
against General Motors and against the UAW and its Local 166. Against
the company, he alleged that his discharge was unduly harsh and discriminatory and, therefore, in violation of the contract. Against the union, he
alleged that the failure to process his grievance constituted a breach of
duty of fair representtion. 0 1
Holding that Ruzicka had not proved union bad faith, the District Court
for the Eastern District of Michigan dismissed his claim against the union,
and against the company as well.'" On appeal, the Sixth Circuit affirmed
the district court's dismissal with respect to International UAW. I0 The
Sixth Circuit reversed the district court's dismissal of the action against
Local 166, however, holding that the local's negligent and perfunctory
handling of Ruzicka's grievance constituted a breach of DFR even in the
absence of bad faith.'0" The court of appeals likewise reversed the district
court's dismissal of the action with respect to General Motors; it said that
a company cannot rely on the finality provisions of a collective bargaining
agreement when a union has breached its duty of fair representation. '" The
Sixth Circuit then remanded the case to the district court with the direction that the plaintiff's grievance for wrongful discharge against GM be
referred to arbitration and that the district court retain jurisdiction until
resolution of Ruzicka's claims. 1"6
On November 11, 1976, a GM/UAW arbitration umpire ruled that General Motors' discharge of Ruzicka was wrongful and violative of the collective bargaining agreement.'n The district court adopted the umpire's finding that the company had breached the collective bargaining agreement.'"
The court also held, after hearing further evidence from union officials,
that the union had failed to discharge its duty of fair representation. The
court then considered the question of apportionment of liability.
The issue of proper apportionment of Ruzicka's damages between the
company and union was treated extensively by both defendants in final
argument and in their post-trial briefs. The union argued that GM should
be liable for all damages flowing from Ruzicka's discharge and for all
100.
101.
102.
103.
104.
105.
106.
107.
108.
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incremental damages, or at least those incurred subsequent to the union's
many demands that the company waive its procedural objection to processing the grievance. Local 166 charged that GM was wholly at fault
because it had wrongfully discharged Ruzicka and had refused to process
the grievance for reinstatement. It could not rely on its purely procedural
objections because the integrity of the grievance procedure had been undermined by the union's DFR breach; therefore, it should bear the burden
of all damages.'0
The company, on the other hand, argued that Local 166 was liable for
all damages, including back pay, from the time it breached its DFR. Had
it not been for that breach, the wrongful discharge would have been corrected years earlier by a favorable award from an arbitration umpire. In
addition, GM argued that it had been entitled to rely in the interim on
finality provisions in the grievance procedure."10
The district court in Ruzicka characterized the arguments of both defendants as "based almost wholly on the sequence or timing of their respective
wrongful acts toward the plaintiff,""' and rejected them for being thus
myopic:
.. Ithe Court is not about to apportion damages by trying to determine which tooth of this buzz saw was responsible, at any given moment,
for the damages plaintiff was incurring at the time. The Court believes
that a proper apportionment of damages must consider not only the chronology of the defendants' wrongful acts but also the gravity and nature of
their wrongdoing.' 2
Accordingly, the district court apportioned the damages equally between
the company and union."'
The district court's apportionment of liability for damages in Ruzicka
is wrong. Although the court states its belief that the gravity and nature
of the defendants' acts must be considered, it does not supply any basis
for its belief. Admittedly, the company's discharge of Ruzicka in violation
of the collective bargaining agreement was extremely serious. But even
that most grave contract violation would have been corrected at an earlier
date but for the union's breach of its duty of fair representation. Why is
the employer to be saddled with the consequences of the union's breach?
The inference in such an apportionment is that General Motors owed
Ruzicka some duty to insure that the union, GM's adversary in the grievance mechanism, fulfilled its duty of fair representation. 4 Such a proposition finds no support in either law or logic.
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Ruzicka, although improperly interpreting Vaca's governing principle
for the apportionment of liability, at least revealed the district court's
considerations in reaching its conclusion. Many courts apportion damages
with little or no discussion of their reasoning. It is apparent from the
variety in the courts' judgments, however, that little consistency exists in
the interpretations of the Vaca governing principle for the apportionment
of damages.

V.

A SUGGESTED STANDARD

When the United States Supreme Court acts to clarify the Vaca principle for the apportionment of liability between the employer and union in
§301 suits involving a union's breach of its duty of fair representation, the
Court should adopt the approach clearly stated by Justice Stewart in his
concurring opinion in Hines v. Anchor Motor Freight, Inc.," and strongly
implied by the First Circuit in De Arroyo v. Sindicato de Trabajadores
Packinghouse." The Court should focus on and further explain the question of causation.
The Supreme Court approached the problem of apportionment as a
question of causation when it said in Vaca that "damages attributable
solely to the employer's breach of contract should not be charged to the
union, but increases if any in those damages caused by the union's refusal
to process the grievance should not be charged to the employer."", Now
the Court must more clearly mark the boundary between damages caused
by an employer's breach of contract and damages caused by a union's
breach of duty.
The boundary between damages caused by the separate breaches can be
drawn with a "but for" analysis. Justice Stewart implied this analysis
when he said in Hines that damages sustained by the employee after a
"tainted" arbitral decision are not attributable to the employer." 8 They
are not attributable to the employer because, but for the union's breach
of its duty of fair representation, the employee would have been made
whole at an earlier date by an untainted award from the arbitrator. The
First Circuit was more direct in employing a "but for" analysis in De
Arroyo, stating, "[Wihere there was no evidence that but for the Union's
conduct the plaintiffs would have been reimbursed at an earlier date, we
conclude that the union's conduct cannot be said to have increased or
contributed to the damages attributable to the Company's improper discharge. '
Sound legal and policy analysis would render only the union, not the
115. 424 U.S. at 572-73.
116. 425 F.2d 281.
117. 386 U.S. 197-98.
118. 424 U.S. at 572-73.
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employer, liable for damages that would not have been sustained by an
employee but for the union's breach of its duty of fair representation. First,
such allocation is required by any rational reading of the Vaca governing
principle. Damages that would not have been sustained but for the union's
breach should not be attributable to the employer's breach of contract;
they are, instead, increases caused by the union's breach. Therefore, they
must be assessed against only the union.
Second, a judgment holding an employer liable for any damages that
would not have been sustained by an employee but for the union's breach
is analytically unsound, since it renders an employer pecuniarily answerable for the consequences of the union's breach. The analysis is also faulty
because it imposes on the employer, as well as the union, the duty of fair
representation. According to Vaca, however, an employer is answerable in
a §301 action only for breach of contract.
Third, it is poor policy to hold an employer liable for any damages that
would not have been sustained but for the union's breach of its duty. Such
a judgment links the employer to the union's statutory duty of fair representation by implicitly saddling the employer with a duty to insure that
the union discharges its DFR. It encourages an employer to second-guess
a union's actions and meddle in internal union affairs.
Last, a judgment holding an employer liable for any part of damages
which would not have been sustained by an employee but for the union's
breach of its statutory duty wrongfully deprives the employer of any finality in such matters. While a union's breach-of its duty of fair representation
should remove the strict bars of finality protecting the employer, the employer is still entitled to some finality, especially when it relies on a
"tainted" arbitral award. To hold it liable for damages sustained after a
"tainted" award is to encourage noncompliance with the award; this noncompliance itself is a contract violation.
In summary, the apportionment of liability for damages in §301 actions
against the employer and union involving the union's breach of its duty of
fair representation must be analyzed as a question of causation. Proper
analysis of the question of causation requires the conclusion that damages
which would not have been sustained but for the union's breach of its
statutory duty are not attributable to the employer; such damages are
attributable only to the union. To charge the employer for these damages
is contrary to law and policy.
VI.

CONCLUSION

Damage awards in cases involving a union's breach of its duty of fair
representation are now far more complex than in the very early cases, in
which the employee asked for damages from only the union, and the employer was joined only for the purpose of equitable relief. Vaca stated that
the employer may be, and probably should be, joined in §301 damage suits
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involving a union's breach of its statutory duty of fair representation.
Sensing the problems of the lower courts in distributing liability in suits
involving the employer's breach of contract and the union's breach of its
statutory duty, the Court in Vaca fashioned a rule for the proper apportionment of liability for damages between the employer and the union. As is
indicated by the variety in the lower courts' approaches to the problem of
apportionment, however, the "governing principle" expressed in Vaca is
unclear. It is the responsibility of the U.S. Supreme Court to clarify the
apportionment principle.
The U.S. Supreme Court should have an opportunity to clarify the apportionment principle in Ruzicka v. General Motors Corp.I" In this case
the District Court for the Eastern District of Michigan clearly misapportioned liability for damages. On May 22, 1978, all parties filed appeals to
the Sixth Circuit on the apportionment question."' Whatever the holding
of the Sixth Circuit, the case will almost certainly be appealed to the U.S.
Supreme Court. The Supreme Court should grant certiorari in this case
and discharge its obligation to clarify the "governing principle" expressed
in Vaca.
120. 96 L.R.R.M. 2822.
121. Ruzicka v. General Motors Corp., Civ. Action Nos. 78-1198, 78-1199, 78-1200 (6th
Cir., filed May 22, 1978).

