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In Kastigar v. United States, 1 the Supreme Court affirmed the constitu-
tionality of a new and comprehensive federal immunity law contained in
Title II of the Organized Crime Control Act of 1970. Under the terms of
this law, witnesses appearing in federal courts or before federal grand
juries, administrative boards and commissions, and congressional commit-
tees, can be compelled to testify against themselves if they are granted
derivative-use ("use-plus fruits") immunity from prosecution. Unlike the
transactional immunity statutes which it.replaced, Title II does not fore-
close the possibility that a witness who is forced to reveal incriminating
information about himself can be prosecuted for any transaction about
which he testifies. Instead, it merely prohibits the government from using
that witness's testimony, or any investigatorial leads derived from that
testimony, to develop a criminal case against him. If the government can
demonstrate that its case was developed totally independently from the
compelled testimony, it may proceed against the witness without violating
his fifth amendment right to be protected against compulsory self-
incrimination.3

* Professor of Political Science, West Georgia College, Carrollton, Georgia. St. Olaf College
(A.B., 1951); Florida State University (M.A., 1955; Ph.D., 1966). The author wishes to express
his appreciation for financial assistance provided by the National Endowment for the Hu-
manities in support of this study.

1. 406 U.S. 441 (1972).
2. 18 U.S.C.A. §§6002, 6003 (Supp. 1979). The general ban on the use of immunity-

compelled testimony, of course, does not apply to prosecution for perjury committed by a
witness testifying under a compulsion order. Perjury committed under these circumstances
constitutes a new offense and would not be considered immunized testimony.

.3. Several highly publicized federal cases involving witness immunity grants developed
rather abruptly during the spring and summer of 1978, promoting a renewed interest in this
field of law. The Senate Ethics committee, for example, investigating allegations of improper
use of expense funds by Senator Herman Talmadge, D. Ga., has secured a derivative use
immunity grant to compel one of Senator Talmadge's former aides, Daniel Minchew, to
disclose everything he knows about the charges. Atlanta Constitution at 3-A, col. 1 (Sept. 2,
1978). Attorneys for Patricia McLean, former associate of convicted pornographer Mike
Thevis, are attempting to secure dismissal of the criminal case brought against her for alleg-
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The Kastigar decision precipitated a vigorous debate within the Court
itself and among students of constitutional law as to the scope and mean-
ing of the Fifth Amendment's proviso that no person "shall be compelled
in any criminal case to be a witness against himself." The dissenting
Justices, Douglas and Marshall, together with constitutional scholars such
as Professors David Fellman and Leonard Levy, among others, have as-
sailed Justice Powell's opinion for the Court in Kastigar as a sharp depar-
ture from a well-established body of case law holding that nothing less than
transactional immunity suffices to supplant the Fifth Amendment's prohi-
bition against compelled testimony.' Indeed, Justice Douglas consistently
maintained that the "Self-Incrimination Clause creates. . 'the federally
protected right to silence making it unconstitutional to use a law' 'to pry
open one's lips and make him a witness against himself'" even if trans-
actional immunity is provided. This position has been adopted by several
other Justices during the last century.5

The perfervid rhetoric which characterized much of the initial reaction
to Kastigar subsided rather abruptly. In the year following the decision,
law reviews and other scholarly journals contained a plethora of generally
critical articles about the new constitutional ruling. Since then, virtually
nothing has appeared in print assessing the validity of the Kastigar opinion
or the impact of the decision on federal criminal proceedings. It seems
appropriate now, after seven years, to reexamine that once controversial
opinion and dispassionately attempt to determine whether it was based on
an improper interpretation of the Fifth Amendment's self-incrimination
provision and previous case law. Futhermore, since Title II of the Organ-
ized Crime Control Act has been applied by federal authorities since 1970,
it is now possible, at least tentatively, to determine whether the substitu-
tion of derivative-use immunity grants for grants of transactional immun-
ity has appreciably diminished the value of the guarantee against compul-
sory self-incrimination.

II. AN HISTORICAL NoTE

The "Great Right" of the Fifth Amendment-the assurance that no
person "shall be compelled in any criminal case to be a witness against

edly aiding' Thevis' escape by charging that the government's case is partially based on
immunity-compelled testimony. Atlanta Constitution at 1-c, col. 5 (Aug. 16, 1978). Finally,
Gary Bowdach, a convicted loan shark, has testified at length.before a Senate subcommittee
investigating organized crime, and has confessed to having committed murder, arson, and
other crimes. Not only was he granted "use-plus-fruits" immunity, but apparently he was
assured that he would not be prosecuted for those crimes and that he would be given preferen-
tial treatment and complete protection from "mob" reprisals. Atlanta Constitution at 6-A,
col. 1 (Aug. 16, 1978).

4. L. LEvy, AGAINST THE LAw: THE NIXON COURT AND CRIMINAL JUSTICE 173-87 (1974); D.
FELLMAN, THE DEFENDANT'S RIGHTS 324-31 (1976).

5. 406 U.S. 441, 467.
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himself"-is clearly the lynchpin of the American accusatorial system of
criminal justice. The concept originated in the English common law centu-
ries ago, probably prior to the Magna Charta, although the precise moment
of its conception is unclear.' While the right was persistently advanced by
persons called to testify in both temporal and ecclesiastical courts in Eng-
land, historians concur that it was not firmly established as essential to
fair procedure there until the latter half of the seventeenth century.7 An
authoritative text on the common law published in England in 1656 as-
serted that the principle nemo tenetur prodere seipsum, no man is bound
to accuse himself, "was agreed to by all men."'.

During its gestation period, the right was significantly expanded by its
proponents. According to John Wigmore, as late as 1600 the prevailing
interpretation of the nemo tenetur principle held that while "no one is
bound to become his own accusor, yet when once a man has been accused
. . . by general report, he is bound to show whether he can prove his
innocence . . . to vindicate himself."' Wigmore established that this con-
stricted interpretation of the principle was last applied in an English crimi-
nal case in the year 1676. 0 From that time forward it was not considered
essential that one formally indicted of a particular crime prove his inno-
cence-rather, the prosecution was required to prove his guilt."

By the mid-eighteenth century the right was generally applied in colo-
nial America. Indicative of the importance attached to it by our forebears,
eight of the original thirteen states included the guarantee against compul-
sory self-incrimination in their written constitutions while the remaining
five routinely applied the common law rule.' 2 Furthermore, a survey of
state court opinions during the late eighteenth century reveals that the
guarantee was generally construed as encompassing the right of a witness
to refuse to answer questions not only if he believed that his responses
would incriminate him, but also if he believed they would embarrass or
disgrace him. As Professor Leonard Levy appraised the results of his re-
search into this matter, "The state courts of the framers' generation fol-
lowed the extension of the right to cover self-infamy as well as self-
incrimination."'" Obviously, if this broad interpretation of the right as it
appeared in the Fifth Amendment had been accepted, federal statutes
granting any form of immunity from criminal prosecution would not suffice
to compel witnesses to testify.

6. L. LEvY, ORIGINS oF THE FIvrii AMENDMENT: THE RIGHT AGAINST COMPULSORY SELF-
INCRIMINATION 5 (1968) thereinafter cited as ORIGINS].

7. Id. at 313.
8. Id. at 3, 13.
9. Wigmore, Nemo Tenetur Seipsum Prodere, 5 HRv. L. REv. 71, 83 n.2 (1891).
10. Id. at 82.
11. Id. at 83.
12. ORIGINS, supra note 6, at 428-29.
13. Id. at 429.
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Early federal cases, however, produced rulings which interpreted the
right more narrowly, restricting its application only to compelled testi-
mony which might tend to incriminate 'witesses. Justice Joseph Story as-
serted in 1823 that the Fifth Amendment merely protected witnesses from
self-incrimination, thus implicitly rejecting the self-infamy construction."
Professor Levy's survey of federal and state court cases supports Juctice
Story's position. By the early nineteenth century, the self-infamy interpre-
tation had been discarded in the United States.'5

II-.. THE "COUNSELMAN-BROWN RULE"

With the apparent demise of the self-infamy interpretation of the Fifth
Amendment's proscription, it became theoretically possible for the govern-
ment to compel a reluctant witness to testify by guaranteeing that his
testimony would not contribute to a subsequent criminal prosecution
against him. The assumption was that "if the criminality . . . is taken
away, the Amendment ceases to apply."" On the basis of this assumption,
Congress enacted the first federal immunity statute in 1857,'1 stipulating
that transactional immunity would be extended to witnesses appearing
"before either House of Congress or any committee of either House.'"
Transactional immunity, simply defined, assures a witness that in ex-
change for his testimony he will not be prosecuted for any act or transac-
tion about which he might testify. Experience soon demonstrated that the
Act was perhaps overly generous, affording a motley assortment of persons
the opportunity to insulate themselves from criminal prosecution. Eager
prospective witnesses promising sensational revelations descended in
droves on congressional committees, attempting to secure an opportunity
to testify and to reveal all of their past transgressions. Those whose impor-
tunities were successful emerged from committee hearing rooms perfectly
clean, bathed in the immunity from prosecution which the 1857 act ac-
corded them."

In 1868, Congress rescinded the Immunity Act of 1857 and adopted a
more conservative statute. It provided that witnesses appearing before
congressional committees and in federal criminal proceedings could be
accorded simple use-immunity as a surrogate for their fifth amendment
privilege3' The constitutionality of this statute was subsequently chal-

14. J. STORY, COMMENTARIES ON THE CONsTrrurION OF THE UNITED STATES 660 (5th ed.
1883).

15. ORIGINS, supra note 6, at 429.
16. Hale v. Henkel, 201 U.S. 43, 67 (1906).
17. Act of Jan. 24, 1857, ch. 19, §2, 11 Stat. 155.
18. Id. at 156, n.14.
19. Comment, Statute Granting Use and Derivative Use Immunity Sufficiently Broad, 41

FORDHAM L. REv. 712, 714 (1973).
20. Act of Feb. 25, 1868, ch. 13, §1 15 Stat. 37, n.17. 41 F.L.R. 714.
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lenged in the leading case of Counselman v. Hitchcock.2

Specifically at issue was a provision of the 1868 statute which stipulated
that no compelled answer from any witness, "nor any discovery or evidence
obtained from a party or witness by means of a judicial proceeding in this
or any foreign country, shall be given in evidence, or in any manner used
against him . . . in any criminal proceeding, or for the enforcement of any
penalty or forfeiture"." The petitioner, Charles Counselman, an officer of
the Chicago Burlington and Quincy Railway Company, had refused on
fifth amendment grounds to answer questions-posed by a U.S. Attorney
during the course of a federal grand jury investigation into alleged viola-
tions of Interstate Commerce Commission regulations. Counselman was
granted immunity and ordered to testify by the district court judge, but
he adamantly refused to respond to the prosecutor's questions. Convicted
of contempt of court, he appealed to the U.S. Supreme Court. He con-
tended that the immunity provided by the 1868 statute was not cotermi-
nous with the right to silence provided by the Fifth Amendment. A unani-
mous court upheld his claim, concluding that the statute in question did
not supplant the Fifth Amendment's guarantee and was, consequently
unconstitutional.

Justice Blatchford's opinion for the Court was replete with pronounce-
ments which were not entirely consistent with the relatively narrow rule
established by the Court's decision. In discoursing on the meaning of the
Fifth Amendment's guarantee, Blatchford crisply dismissed Counselman's
pro forma argument that the "self-infamy" construction of the right be
restored. It was settled law, Blatchford declaimed, that: (1) "the privilege
is limited to criminal matters;" (2) it is a personal right which may not be
used to protect someone other than the individual claiming the right; and
(3) it in no way relieves a person of his duty to assist in the enforcement
of the laws by providing authorities with relevant information, even if that
information might include embarrassing relevations by the witness.,

While limited in these ways, Justice Blatchford observed, the guarantee
against compulsory self-incrimination was "as broad as the mischief
against which it seeks to guard."'" It was intended to protect a person from
involuntarily contributing in any way to the development of a federal
criminal case against him. As the Court chose to interpret the 1868 statute,
it fell far short of providing this degree of protection. In Justice Blatch-
ford's words:

It could not and would not, prevent the use of [a witness'] testimony to
search out other testimony to be used against him . . .in a criminal
proceeding . . .It could not prevent the obtaining and use of witnesses

21. 142 U.S. 547 (1892).
22. Id. at 555.
23. Id. at 562.
24. Id.
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and evidence which should be attributable directly to the testimony he
might give under compulsion, and on which he might be convicted, when
otherwise, and if he had refused to answer, he could not possibly be con-
victed.u

The Court construed the rather enigmatic language of the Statute as
providing for simple use-immunity, and intimated that if the law had
prohibited the use of evidence derived from compelled testimony, it might
have survived the constitutional challenge. In short, a derivative use ("use-
plus-fruits") grant of imnfiunity conceivably might have eliminated the
basic deficiencies which Blatchford attributed to the 1868 Statute.

After seemingly determining that derivative use-immunity would be
coextensive with the Fifth Amendment's proscription of compulsory self-
incrimination, however, Blatchford concluded his opinion with the follow-
ing dogmatic assertion:

We are clearly of the opinion that no statute which leaves the party or
witness subject to prosecution after he answers the incriminating ques-
tions put to him, can have the effect of supplanting the [Fifth Amend-
ment] privilege conferred by the Constitution of the U.S. . . . In view of
the constitutional provision, a statutory enactment, to be valid must af-
ford absolute immunity against prosecution for the offense to which the
question relates.2

Thus, the Court unanimously invalidated a simple use immunity statute
on the ground that it did not prohibit derivative use of compelled testi-
mony, and proceeded further to endorse a dictum which said that transac-
tional immunity was the minimal guarantee necessary to displace the Fifth
Amendment's right. As a result of the ambiguity of the Counselman opin-
ion, some eighty years later both the Kastigar majority and minority were
able to quote Justice Blatchford in support of their conflicting conclusions.

Only four years after Counselman, in Brown v. Walker," the Court was
asked to rule on the constitutionality of the Compulsory Testimony Act of
1893,2 which had been passed by Congress purportedly in an effort to
comply with the standards prescribed in Counselman. The Act provided
that witnesses in federal criminal proceedings who invoked their fifth
amendment privilege against compulsory self-incrimination could be
obliged to testify only if afforded transactional immunity by the prosecu-
tion. Nevertheless, the petitioner, Brown, refused to answer questions ad-
vanced by the prosecutor in a grand jury proceeding. He alleged that even
transactional immunity would not accord him the degree of protection
provided by the fifth amendment provision that he not be compelled to
testify against himself. By a five-to-four vote, the Court upheld the district

25. Id. at 564.
26. Id. at 585-86.
27. 161 U.S. 591 (1896).
28. Act of Feb. 11, 1893, ch. 83, 27 Stat. 443.
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court's contempt citation, finding that the Compulsory Testimony Act of
1893 was, in fact, coterminous with the fifth amendment privilege.

In view of the fact that a unanimous Court had endorsed Justice Blatch-
ford's Counselman opinion, the close division of the Court in the Brown
case was rather surprising. No highly technical points of law or factual
differences distinguished the two cases. Rather, the simple question before
the Court in Brown was whether a grant of transactional immunity did,
in fact, supplant the Fifth Amendment's proscription of compelled testi-
mony. The minority emphatically denied that it did, and vigorously con-
tended that the Fifth Amendment meant exactly what it said-that "no
person.., shall be compelled in any criminal case to be a witness against
himself," even if government grants him immunity from prosecution.29

Justice Shiras, joined by Justices Gray and White, wrote the principal
dissent, while the -Court's patriarch, Justice Field, who had subscribed to
the Counselman opinion, chose to dissent separately.

Justice Shiras cited the Counselman dictum that a valid immunity stat-
ute must provide "absolute immunity from prosecution for the offense to
which [interrogation] relates."0 While it might theoretically be possible
to draft such a statute, Shiras maintained, as a practical matter absolute
immunity could never be guaranteed." Furthermore, even if absolute im-
munity could be accorded a witness, no immunity statute would be coex-
tensive with a witness's fifth amendment right to silence.32

In discussing the practical problems of enforcing a transactional immun-
ity statute, Shiras evinced a rather suspicious attitude toward law enforce-
ment work groups. He speculated that it was entirely possible that records
of a witness's testimony could be conveniently "lost" by authorities, leav-
ing the witness with no way to prove that a subsequent criminal case
against him had been developed on the basis of tainted evidence.3 In
addition, collusion between state and federal authorities could circumvent
the intent of the law since there was nothing in the Compulsory Testimony
Act of 1893 to prohibit a state from using a witness's compelled testimony
in a federal proceeding as a basis for constructing a criminal case against
him.14 Finally, Shiras reasoned that while a transactional immunity stat-
ute exempts a witness from proscution for any offenses about which he may
be questioned, it could be very difficult for him to prove that his testimony
was not used to develop a federal criminal case against him. Cleverly
framed questions, appearing to relate only to one offense, might elicit
responses from the witness which would enable the government to obtain

29. 161 U.S. at 620.
30. Id.
31. Id. at 621.
32. Id.
33. Id. at 622.
34. Id.
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the evidence necessary to prosecute him for another offense."
Quite apart from these considerations, Justice Shiras registered a more

fundamental objection to federal transactional immunity statutes. In
dicta, the Counselman Court had stated that

. . . legislation cannot detract from the privilege afforded by the Consti-
tution. It would be quite another thing if the Constitution had provided
that no person shall be compelled in any criminal case, to be a witness
against himself, unless it should be provided by statute that criminating
evidence extracted from a witness will not be used against him. But a mere
act of Congress cannot amend the Constitution, even if it should engraft
thereon such a proviso.3

While these comments were in reference to a limited use-immunity stat-
ute, Shiras found them perfectly appropriate to Brown. The Constitution
does not say that incriminating evidence may be extracted from a witness
if he is given absolute immunity from prosecution. Apparently, Shiras
rejected the Counselman rationale that "if the criminality is removed there
can be no compelled self-incrimination" and consequently no violation of
the Fifth Amendment. The precise words of the constitutional provision
at issue are "no person . . . shall be compelled in a criminal case to be a
witness against himself." As Shiras read this proviso, its scope is far
broader than a mere technical guarantee against self-incrimination. If one
is compelled to make embarrasing relevations "disclos[ing] facts and
circumstances known only to himself," he exposes himself to public con-
demnation, ridicule, and infamy, though he may be perfectly innocent of
any criminal act. 7 This sort of forced disclosure amounts to "witnessing
against oneself," and therefore is totally incompatible with the constitu-
tional right to silence.

Finally, Justice Shiras noted that if a witness is compelled under the
terms of an immunity statute to reveal criminal guilt, he may not only be
subjected to various informal social sanctions; he is also likely to become
a special object of police'attention. He may not be subject to prosecution
for the crime to which he confesses, but his confession may cause him to
be closely watched and prove to be the reason police ultimately are able
to develop another case against him.

While Justice Shiras emphasized practical problems in the enforcement
of immunity statutes and challenged their constitutionality on the basis
of the "plain words" approach to constitutional construction (the "plain
words" of the constitution do not countenance any form of compelled
testimony), Justice Field preferred to rely on the intentions of the framers
to justify his condemnation of the Compulsory Testimony Act. In his sepa-

35. Id. at 627.
36. 142 U.S. 547, 565 (1892).
37. 161 U.S. at 628.
38. Id. at 614-15.
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rate dissenting opinion, Field claimed to have perused the historical record
and the case law of the era during which the Bill of Rights was drafted.
The fifth amendment guarantee against compulsory self-incrimination, he
discovered, was universally considered by legal scholars, historians, and
the framers of the Bill of Rights, to encompass the common law rule nemo
tenetur prodere seipsum. As that rule was generally construed at the time
the Bill of Rights was drafted, "[it] protect[ed a witness] from all com-
pulsory testimony which could expose him to infamy and disgrace, though
the facts disclosed might not lead to a criminal prosecution."" The rule
was generally understood by all those familiar with the common law during
the latter half of the eighteenth century to accord persons an absolute right
to silence in order to save them from self-incrimination as well as "from
the shame and infamy of confessing disgraceful action of all sorts, thus
preserving to them a measure of self-respect."" Consequently, both Field
and Shiras contended that no immunity statute which compelled a witness
to testify could adequately protect the fifth amendment right. Rather, each
witness must be the sole judge of whether to invoke the right to silence,
and his decision to do so must be respected by the government.',

Justice Brown, speaking for the majority, responded to this radical con-
struction of the Fifth Amendment by asserting that "every good citizen is
bound to aid in the enforcement of the law," even if it means subjecting
himself to personal disgrace and opprobrium." Justice Brown's opinion
was based primarily on an analysis of the practical consequences of the
minority position. If the minority rule were adopted, "no one could be
compelled to testify to a material fact in a criminal case, unless he chose
to do so . . . . "' Witnesses might abuse such an absolute right to silence
by invoking it "for a sentimental reason, or for a purely fanciful protection
• . .against an imaginary danger, and for the real purpose of securing
immunity to some third person, who is interested in concealing the facts
to which he would testify."" The difficulty of enforcing the laws of this
country could thus be exacerbated to the extent that disorder would pre-
vail.

Applying a balancing-of-interests approach to the issue, Brown admit-
ted that absolute immunity from prosecution-the standard set forth in
the Counselman dictum-might be impossible to assure even through a
transactional immunity statute. However, the danger of a witness ac-
corded transactional immunity being prosecuted by state or federal au-
thorities for the offense to which he might confess is "of an imaginary and
unsubstantial character, having reference to some extraordinary and

39. Id. at 631.
40. Id. at 632.
41. Id. at 615.
42. Id. at 600.
43. Id. at 595.
44. Id. at 600.
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barely possible contingency, so improbable that no reasonable man would
suffer it to influence his conduct." 5 In comparison to the public's right to
effective protection of the laws, the degree of danger to which a witness
granted transactional immunity subjects himself by revealing the truth is
inconsequential. Furthermore, a person who commits criminal or simply
disgraceful acts must have "contemplate[d] the consequences of exposure
to his good name and reputation, and ought not to call upon the courts to
protect that which he himself esteemed to be of such little value., 6 Justice
Brown concluded that the security of an entire community could not,
either in terms of justice or morality, be jeopardized by allowing criminals
the right to preserve false public impressions of their characters.

Brown, in effect, conceded Field's argument concerning the intentions
of the framers of the Fifth Amendment by failing to respond to it. What-
ever might have been the framers' understanding of the common law nemo
tenetur rule, more recent case law interpreting the fifth amendment privi-
lege had established that under certain circumstances witnesses might be
compelled to testify-that there was no longer (if there ever was) an
absolute right to silence. For example, previous decisions held that if a
statute of limitations bars prosecution of a crime, a witness may not on
fifth amendment grounds refuse to respond to questions relating to that
crime . 7 If a witness has been pardoned for a particular offense he may not
claim the fifth amendment privilege in order to avoid answering questions
about that offense. In each of these situations, the criminality had been
removed and the government was assumed to have the authority to compel
testimony about the offense in question. By parity of reasoning, a grant of
transactional immunity eliminated any prospect of prosecution for any
transaction about which a witness might be questioned, thereby invalidat-
ing any assertion of the fifth amendment privilege. Brown concluded that
the Counselman dictum (that transactional immunity supplanted the
Fifth Amendment's guarantee against compulsory self-incrimination) was
eminently practical and consistent with recent case law, if not necessarily
inferred from the intentions of the framers of the Bill of Rights. 8

Following Brown v. Walker, -federal immunity statutes invariably pro-
vided that compelled testimony was permissible only if the witness were
accorded transactional immunity from prosecution for any criminal acts
revealed during the course of his interrogation. Congress apparently was
convinced that transactional immunity was the minimal guarantee neces-
sary to displace an individual's fifth amendment right. Numerous cases
decided between Brown and Kastigar supported this assumption. Indeed,
on several occasions during that period, Court majorities were obliged to
respond to arguments similar to those advanced by the Brown minority:

45. Id. at 599-600.
46. Id. at 605.
47. Id. at 598-99.
48. Id. at 611.

[Vol. 30



WITNESS IMMUNITY

charges that even transactional immunity was inadequate to supplant the
procedural guarantee that "no person in a criminal case shall be compelled
to witness against himself." In Ullman v. United States,9 for example, the
petitioner advanced the self-infamy construction of the Fifth Amendment.
He contended that compelled revelations concerning his past actions, be-
liefs, and associations would subject him to loss of his job and to public
ridicule and opprobrium, and that even though granted transactional
immunity he would be severely punished as a result of being compelled to
testify against himself." The case was a virtual replay of Brown v. Walker,
but this time only two Justices, Black and Douglas, supported the peti-
tioner's claim.

Justice Douglas, in his dissenting opinion, relied heavily on the dissent-
ing opinions of Justices Shiras and Field in Brown, and repeated the famil-
iar arguments concerning the framers' understanding of the common law
nemo tenetur principle and the difficulty of enforcing a transactional im-
munity grant. In addition to these standard points, he suggested in a
footnote that the First Amendment to the Constitution "came together"
with the Fifth Amendment to accord persons an absolute right to silence.'

Quoting from Dean Erwin Griswold's book, The Fifth Amendment Today,
he proposed the basis for a new argument in support of the self-infamy
construction of the Fifth Amendment:

Where matters of a man's beliefs or opinions or political views are essen-
tial elements in a charge, it may be most difficult to get evidence from
sources other than the suspected or accused person himself. Hence, the
significance of the [fifth amendment] privilege over the years has per-
haps been greatest in connection with resistance to prosecution for such
offenses as heresy or political crimes. In these areas the privilege against
self-incrimination has been a protection for freedom of thought and a
hindrance to any government which might wish to prosecute for thoughts
and opinions alone.52

Curiously, Douglas simply left this footnote dangling; he failed to elabo-
rate on a potentially persuasive point provided by Dean Griswold. The
First Amendment previously had been held by the Court to contain the
most fundamental constitutional rights-rights which were so important
that they were accorded "preferred status" among our pantheon of free-
doms. A law which in any way abridges those rights is presumed to be
invalid under the "preferred status" doctrine, and the government bears
the burden of proof to demonstrate the essentiality of an abridgement."

In Watkins v. United Statesu the Court considered whether a witness

49. 350 U.S. 422 (1956).
50. Id. at 437, n.13.
51. Id. at 449, n.3.
52. Id., citing GRISWOLD, THi FnrH AMENDMENT TODAY (1955).
53. United States v. Carolene Prods. Co., 304 U.S. 144, 150-54 (1938).
54. 354 U.S. 178 (1957).
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could refuse to answer questions put to him by a congressional committee
without invoking the fifth amendment privilege. The majority reasoned
that the First Amendment protected him:

Abuses of the investigative process may imperceptibly lead to abridgment
of [first amendment] protected freedoms. The mere summoning of a
witness and compelling him to testify, against his will, about his beliefs,
expressions or associatons is a measure of governmental interference. And
when those forced revelations concern matters that are unorthodox, unpo-
pular, or even hateful to the general public, the reaction in the life of the
witness may be disastrous. . .. Those who are identified by witnesses and
thereby placed in the same glare of publicity are equally subject to public
stigma, scorn, and obloquyu

Although these comments referred to a congressional investigation of the
Communist Party, one might reasonably argue that they would be equally
applicable to any criminal investigation in which witnesses were compelled
to testify after being granted immunity from prosecution. If the Fifth
Amendment only protects witnesses against criminal prosecution resulting
from compelled testimony, the First Amendment protects them from re-
vealing acts, statements, and associations which could subject them to
public disgrace. Such forced revelations could have a "chilling effect" on
the exercise of first amendment freedoms. Furthermore, as Justice Shiras
reasoned in Brown v. Walker, only the witness would be in a position to
judge intelligently whether revelations of his past actions, statements, and
associations would generate such informal social reprisals. Therefore, he
should be the sole judge of whether to testify.

While this argument might have occurred to Douglas, he did not choose
to develop it in his dissenting opinion in Ullman; nor did he choose to
advance the fourth amendment right to privacy as a major factor support-
ing the self-infamy construction of the Fifth Amendment.56 Instead, he
enlightened his colleagues in the majority with a lengthy and detailed
history lesson. He attempted to demonstrate that the framers of the Bill
of Rights must have viewed the common law rule, upon which the Fifth
Amendment was based, as affording protection against self-infamy as well
as self-incrimination. The six-man majority, however, declined to regard
the intentions of the framers as perceived by Justice Douglas as control-
ling. Upholding Brown v. Walker on the basis of the reasoning presented
by Justice Brown sixty years previously, the Court in Ullman once again
confirmed the validity of a transactional immunity statute.

55. Id. at 197.
56. For a succinct statement presenting the argument that the right to privacy may be

unconstitutionally abridged by any type of immunity statute, see Treeweek, The Unconstitu-
tionality of Use Immunity: Half a Loaf is not Enough, 46 S. CAL. L. Rxv. 202,207 (1972-1973).
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IlI. MURPHY V. WATERFRONT COMMISSION OF NEW YORK: CONFUSING THE

ISSUE.

In our federal system, a single act, such as robbing a federally insured
bank, may constitute a violation of state as well as federal law. Thus, a
person granted immunity from prosecution by one sovereign in return for
his testimony about a particular transaction has found, on occasion, that
his compelled testimony could be used by the other sovereign to develop a
criminal case against him. Justice Shiras, it may be recalled, alluded to
this "two sovereignties" problem in his dissenting opinion in Brown v.
Walker. In a series of cases beginning in 1931, the Court developed the
constitutional rule governing grants of immunity in two sovereignties
cases. Justice Arthur Goldberg succinctly summarized the constitutional
law relevant to this matter in the following excerpt from one of his opin-
ions:

This "rule" has three decisional facets: United States v. Murdock, 284 U.
S. 141, held that the Federal Government could compel a witness to give
testimony which might incriminate him under state law; Knapp v.
Schweitzer 357 U. S. 371, held that a State could compel a witness to give
testimony which might incriminate him under federal law; and Feldman
V. United States, 322 U. S. 487, held that testimony thus compelled by a
State could be introduced into evidence in the federal courts . 7

Under this curious arrangement, as Justice Black once observed, a wit-
ness "can be whipsawed into incriminating himself under both federal and
state law even though [the constitutional privilege] against self-
incrimination is applicable to each.""8 The gross inequity of the "two sover-
eignties" rule attracted the concern of the reform-minded Warren Court,
which ultimately rationalized the inter-jurisdictional dilemma in 1964.

In Malloy v. Hogan the Supreme Court formally bestowed the mantle
of fundamentality on the Fifth Amendment's guarantee against compul-
sory self-incrimination, declaring that it was incorporated into the Four-
teenth Amendment's due process clause and thus made applicable in state
criminal proceedings." Justice Brennan explained that "it would be incon-
gruous to have different standards determine the validity of a claim of
privilege based on the same prosecution, depending on whether the claim
was asserted in a state or federal court. Therefore, the same standards
must determine whether an accused's silence in either a federal or state
proceeding is justified.""

On the same day, the Court also announced an end to the apparent
incongruities inherent in "two sovereignties" cases involving grants of

57. Murphy v. Waterfront Comm'n, 378 U.S. 52, 57 (1964).
58. Knapp v. Schweitzer, 357 U.S. 371, 385 (1958).
59. 378 U.S. 1 (1964).
60. Id. at 11.
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immunity. In Murphy v. Waterfront Commissioners of New York,"' a de-
fendant had been granted transactional immunity under state law in order
to secure his testimony about the causes of work stoppages on piers in New
York Harbor. He refused to answer the questions posed by state authorities
on the ground that his testimony could be used against him in a prospec-
tive federal criminal case. In the majority opinion, Justice Goldberg com-
miserated with the appellant and deplored the "whipsaw" potential of
existing inter-jurisdictional cases involving immunity grants. 2 Particu-
larly in view of the opinion in Malloy, which emphasized the supreme
importance of the guarantee against compulsory self-incrimination and
held that the right must be protected equally by state and federal authori-
ties, it seemed inconsistent to allow federal prosecutors to use testimony
compelled under a state immunity grant. Thus, after an extensive analysis
of immunity case law, Goldberg announced that Murdock and Feldman
represented an improper interpretation of the fifth amendment privilege
as it applied to inter-jurisdictional cases, and that a new rule should apply:

[W]e hold the constitutional rule to be that a state witness may not be
compelled to give testimony which may be incriminating under federal
law unless the compelled testimony and its fruits cannot be used in any
manner by federal officials in connection with a criminal prosecution
against him. We conclude, moreover, that in order to implement this
constitutional rule and accommodate the interests of the State and Fed-
eral Governments in investigating and prosecuting crime, the Federal
Government must be prohibited from making any such use of compelled
[State] testimony and its fruits.6

Although the Murphy rule, narrowly construed, applied only to inter-
jurisdictional cases, Justice Goldberg strongly suggested that "use-plus-
fruits," derivative-use immunity grants, would be adequate to displace the
fifth amendment guarantee in purely intra-jurisdictional cases as well. For
example, Justice Goldberg chose not to mention the Counselman dictum
which asserted that transactional immunity was essential to justify com-
pelled testimony. Instead, he observed that the basic Counselman rule was
that a simple-use immunity statute "affords no protection against the use
of compelled testimony in [government] gaining therefrom a knowledge
of the details of a crime, and of sources of information which may supply
other means of convicting the witness;" therefore, the statute is inadequate
to supplant the guarantee against compelled self-incrimination."4 The
Counselman rule as interpreted by Goldberg was that a statute which
prohibited any use of compelled testimony in a criminal case would be

61. 378 U.S. 52 (1964).
62. Id. at 55. 78.
63. Id. at 79.
64. Id. at 78-79.
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adequate to protect the fifth amendment privilege 5 Such a use-plus-fruits
immunity grant would place a witness "in substantially the same position
as if he had claimed his [fifth amendment] privilege in the absence of a
. .. grant of immunity.""

Staunch proponents of transactional immunity, advocates of the pre-
Murphy understanding of the Counselman-Brown rule, contend that con-
trary to the impression left by Goldberg's dicta, Murphy was in fact an
expansion of the fifth amendment guarantee against compulsory self-
incrimination. Narrowly construed, Murphy applied only to "two sover-
eignties" cases and represented an effort to promote federal-state comity;
at the same time, it protected witnesses somewhat from the potential
whipsaw effect of the Murdock and Feldman rulings. The requirement of
transactional immunity was still applied in purely intra-jurisdictional
cases, these proponents argue, but to protect witnesses in inter-
jurisdictional cases while preventing either sovereign from foreclosing pros-
ecution by the other sovereign, derivative-use immunity was required in
"two sovereignties" cases only as an expedient means of dealing with a
unique problem created by our federal system. 7

If Murphy were only a technical exception to the Brown-Counselman
rule, Justice Goldberg certainly failed to make this clear. Indeed, Justices
Harlan and Clark, concurring, criticized the majority's reasoning because
it "mixed together the Fifth and Fourteenth Amendments" and read a
common constitutional standard against self-incrimination into each of
those Amendments-a standard-which accepted derivative-use immunity
as adequate to supplant the privilege." They concurred in the judgment,
but with the stipulation that Feldman should not be overturned on consti-
tutional grounds. Rather, they believed, the Court should use its supervi-
sory power over federal courts to exclude evidence derived from compelled
testimony in state criminal cases."9

Justices White and Stewart joined in a separate concurring opinion ex-
pressing their satisfaction with the Court's apparent departure from the
broad Counselman-Brown rule. Transactional immunity, they asserted,
was "harmfully and wastefully broader than the privilege against compul-
sory self-incrimination."70 Therefore, quite properly in reaching its result

65. Id. at 78.
66. Id. at 79.
67. Professor Leonard Levy, for example, contends that the Murphy decision represented

only a "technical exception" to the Counselman-Brown rule, to be applied only in "two
sovereignties" cases. See L. LEvY, AGAINST THE LAW: THE NIXON COURr AND CRIMINAL JUSTICE
177 (1974). Justice Douglas asserted that Murphy "overruled, not Counselman, but Feldman

v. United States ... which had held 'that one jurisdiction within our federal structure may
compel a witness to give testimony which could be used to convict him of a crime in another
jurisdiction'...." See Douglas's dissenting opinion in Kastigar v. United States, 406 U.S.
441, 463 (1972).

68. 378 U.S. at 90.
69. Id. at 91.
70. Id. at 107.
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"the Court [did] not accept the wholly unnecessary constitutional princi-
ple that the privilege requires not only complete protection against any use
of compelled testimony in any manner in other jurisdictions but also abso-
lute immunity in these jurisdictions from any prosecution pertaining to
any testimony given." ' 71 Clearly, White and Stewart interpreted the
Murphy ruling as applying to intra- as well as inter-jurisdictional cases.

Advocates of a broad construction of the fifth amendment guarantee
against compulsory self-incrimination supported their belief that Murphy
was merely an aberration from the transactional immunity norm by citing
Albertson v. Subversive Activities Control Board," decided only one year
after Murphy. Albertson concerned a challenge to the constitutionality of
a provison of the Subversive Activities Control Act of 1950, which required
that members of the Communist Party (and similar revolutionary organi-
zations) register with the Attorney General. 73 Albertson and the other peti-
tioners contended that this requirement, if fulfilled, would subject them
to prosecution under the membership provision of the Smith Act, which
made it a criminal offense to belong to an organization having as its pur-
pose the violent overthrow of the U.S. government. 7' A unanimous Court
agreed with Albertson's self-incrimination argument, and invalidated the
statute on the ground that the immunity from prosecution which is af-
forded those who registered was less than that required by the Fifth
Amendment.

Justice Brennan's opinion for the Court was replete with quotations from
Counselman, including the frequently quoted assertion that "no
[immunity] statute which leaves the party or witness subject to prosecu-
tion after he answers the criminating question put to him, can have the
effect of supplanting the privilege . . . .,,7" Brennan seemed to agree that
transactional immunity from Smith Act prosecution would be required to
compel Communist Party members to register with the Attorney General.
As in Counselman, however, the Court also implied that derivative-use
immunity would have sufficed. Justice Brennan noted that the act estab-
lishing the Subversive Activities Control Board did not contain a prohibi-
tion against the government using information taken from registration
forms as investigatory leads. Thus, the act provided only limited-use im-
munity and failed to meet minimal constitutional standards. In concluding
his opinion, Brennan observed that "[tihe Government does not contend
that the shortcoming [prosecutional use of required information] . . .is
remedied in regard to information called for on the registration statement
.... ,,71 The implication appeared to be that if the government could

71. Id. at 92-93.
72. 382 U.S. 70 (1965).
73. Subversive Activities Control Act of 1950, ch. 1024, §8, 64 Stat. 995 (1950) (repealed

1968).
74. 18 U.S.C.A. §2385 (1970).
75. 382 U.S. at 80, quoting from Counselman v. Hitchcock, 142 U.S. 547 (1892).
76. Id. at 81.
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successfully have demonstrated that the registration information could not
be used to develop a criminal case, the law would have been upheld.

A subsequent case, Gardner v. Broderick," further undermined the con-
tention that Murphy, as interpreted in Albertson, was intended to apply
only to "two sovereignties" cases. At issue in Gardner was whether a state
could fire a police officer for refusing on fifth amendment grounds to testify
before a county grand jury. A unanimous Court held that a "[p]roper
regard for the history and meaning of the privilege against self-
incrimination" led inescapably to the conclusion that such an action was
clearly unconstitutional.78 Justice Fortas's opinion for the Court included
the following summary of circumstances under which testimony could be
compelled:

The privilege is applicable in both state and federal proceedings. . . . The
privilege may be waived . . if the waiver is knowingly and voluntarily
made. Answers may be compelled regardless of the privilege if there is
immunity from federal and state use of the compelled testimony or its
fruits in connection with a criminal prosecution against the person testify-
ing.79

Significantly, Fortas cited Counselman and Murphy, but not Brown, as
authority, for this summary." One could easily infer that Fortas's under-
standing of the rulings in those cases was that "use-plus-fruits" immunity
sufficed to displace the constitutional proscription against compulsory
self-incrimination. Thus, while Albertson v. Subversive Activities Control
Board lent color to the view that Murphy applied only in "two sovereign-
ties" cases (although by no means confirming that interpretation),
Gardner v. Broderick appeared to contradict that position. When the
Court was asked to rule on the constitutionality of Title II of the Organized
Crime Control Act of 1970, therefore, the existing case law on immunity
was hardly well established.

IV. KASTIGAR V. U.S.-A NEW STANDARD?

Shortly after the Crime Control Act became effective, one Charles Kasti-
gar refused on fifth amendment grounds to testify before a federal grand
jury despite having been granted immunity under the terms of Title II."'
He rejected a federal district court order to respond to the U.S. Attorney's
questions and was convicted of contempt. The Supreme Court granted his
petition for certiorari, thus agreeing to answer directly for the first time the
question whether a grant of derivative-use immunity in intra-jurisdictional

77. 392 U.S. 273 (1968).
78. Id. at 279.
79. Id. at 276 (emphasis added).
80. Id.
81. 18 U.S.C.A. §6002 (1978).
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cases afforded full protection for the guarantee against self-incrimination.
The Court upheld the constitutionality of Title II by a five-to-two vote.8 2

Justice Powell wrote the opinion of the Court, supported by Chief Justice
Burger, and Justices White, Stewart, and Blackman, while Justices Doug-
las and Marshall dissented separately. Powell's opinion has been savagely
attacked as unmitigated sophistry by critics within and outside the
Court." Certainly his conclusion that the decision was at once consistent
with the conceptual bases of the Counselman-Brown and Murphy rules
appears to rest on rather specious logic.8 ' Powell, however, correctly ob-
served that in Counselman and Albertson, the Court had invalidated lim-
ited use immunity statutes on the ground that they were not coextensive
with the fifth amendment right. In Brown and Ullman the Court had
upheld transactional immunity statutes, finding that they were sufficient
to displace the fifth amendment guarantee against compulsory self-
incrimination. In each of these leading immunity cases the Court's opinion
contained dicta which suggested the view that transactional immunity was
essential to justify compelled testimony. Powell quite properly asserted,
however, that "[tihe broad language [in these cases] relied upon by
petitioners was unnecessary to the Court's decision[s] and cannot be
considered binding authority." u Thus, while the "conceptual basis" of the
leading federal immunity cases appeared to be that transactional immun-
ity was essential to displace the guarantee against compulsory self-
incrimination, the Court had never specifically issued a ruling to this ef-
fect.

Quite to the contrary, in Murphy, the Court had held that a grant of
derivative use immunity by the federal government would supplant the
fifth amendment guarantee in a case in which the federal government
might wish to prosecute a witness who had been granted immunity by state
authorities.86 Dicta in this case strongly enforced the belief that derivative
use immunity would suffice to fulfill the guarantee against compulsory
self-incrimination even in a case not involving two sovereignties . 7 As Pow-
ell noted, the Murphy Court had stated that if the federal government
accorded derivative-use immunity to a witness who had been compelled
to testify in a state criminal proceeding, "that witness would be in substan-
tially the same position as if [he] had-claimed his privilege in the absence

82. Kastigar v. United States, 406 U.S. 441 (1972).
83. Justice Douglas referred to the decision as "ignoble" and an unabashed attempt to

"dilute the Self-Incrimination Clause" of the Constitution. Id. at 467 (dissenting opinion).
Commenting on Powell's ratiocination, Professor Leonard Levy acidly remarked that "his
[Powell's] prestidigitory manipulation of precedents left them twisted like pretzels." See L.
LEvY, AGAINST THE LAw: THE NIXON COURT AND CRIMINAL JUSTICE 184 (1974).

84. 406 U.S. at 453.
85. Id. at 454-55.
86. 378 U.S. 52.
87. Id. at 72.
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of a state grant of immunity."n Murphy was the only case in which the
Court had ruled explicitly on the constitutionality of derivative-use im-
munity, and the ruling established that at least in inter-jurisdictional
cases, the constitutional right to silence would be adequately protected if
the federal government could use neither the compelled testimony of a
witness in a state case nor any investigatory leads derived from that testi-
mony in developing a criminal case against the witness. Powell asked
rhetorically, if under these circumstances derivative-use immunity ade-
quately displaces the fifth amendment right, isn't it logical to assume that
in a purely intra-jurisdictional matter a grant of derivative use immunity
would also suffice?" After all, in Malloy v. Hogan, the Court had ruled that
the Fifth Amendment was to be uniformly enforced against both federal
and state governments.

Thus, Powell's analysis of immunity case law established that (1) the
Court had consistently invalidated limited use immunity laws on the
ground that they compelled witnesses to provide information which could
be used to develop criminal cases against themselves; (2) the Court had
consistently upheld transactional immunity laws as adequately supplant-
ing the fifth amendment privilege; (3) transactional immunity had been
suggested to be essential to displace the guarantee against compulsory self-
incrimination, but in no case had the Court's ruling established such a
requirement; and (4) in two sovereignties cases, at least, derivative-use
immunity grants by the non-compelling sovereign would satisfy the fifth
amendment guarantee (a decision announced on the same day that the
Court also ruled that the fifth amendment privilege was incorporated into
the Fourteenth Amendment and made enforceable against states accord-
ing to the same standards by which the right was protected against federal
abridgment).

After thus summarizing immunity case law, Powell addressed the ques-
tion of whether derivative-use immunity statutes in fact were fully protec-
tive of the fifth amendment right, and left witnesses who were compelled
to testify under such acts in essentially the same position they would have
been in had they refused to testify on self-incrimination grounds. Quoting
from Title II of the Organized Crime Control Act of 1970, Powell observed
that the limitations it imposed on the government were broad and de-
manding. "No testimony or other information compelled under the order
(or any information directly or indirectly derived from such testimony or
other information) may be used against the witness in any criminal case. 90

Furthermore, while barring investigatory leads or derivative use of a wit-
ness's testimony, the act also required the government to assume the bur-
den of proving in any subsequent criminal proceeding against the witness

88. 406 U.S. at 458-59, quoting from Murphy v. Waterfront Comm'n, 378 U.S. 52 (1964).
89. Id. at 458.
90. Id. at 460.

'19791



MERCER LAW REVIEW

that none of its case was tainted. If a defendant contended that the govern-
ment had used his compelled testimony or leads derived from it in building
a criminal case against him, the government must prove that its case was
"derived from a legitimate source wholly independent of the compelled
testimony"."

Justice Powell's interpretation of the degree of protection against self-
incrimination afforded by Title I is summarized in the following passage:

This is very substantial protection, commensurate with that resulting
from invoking the privilege itself. The privilege assures that a citizen is
not compelled to incriminate himself by his own testimony. It usually
operates to allow a citizen to remain silent when asked a question requir-
ing an incriminatory answer. This statute, which operates after a witness
has given incriminatory testimony, affords the same protection by assur-
ing that the compelled testimony can in no way lead to the infliction of
criminal penalties. The statute, like the Fifth Amendment, grants neither
pardon or amnesty. Both the statute and the Fifth Amendment allow the
government to prosecute using evidence from legitimate independent
sources.'

2

Transactional immunity provided an overly broad and wasteful degree
of protection for the fifth amendment privilege, in Powell's opinion. As he
observed, the Fifth Amendment had been held to preclude use of coerced
confessions in Miranda v. Arizona." A coerced confession, Powell noted,
was "as revealing of leads as testimony given in exchange for immunity,
[and] is inadmissable in a criminal trial, but it does not bar prosecu-
tion."94 The two situations were analogous to Powell. The Court had consis-
tently ruled coerced confessions inadmissable in the government's case,
but had not held that one who had been coerced into confessing to a crime
invariably must be set free. Furthermore, a defendant who claimed that
he had been coerced into confessing or making incriminating statements
had to prove at a pre-trial voluntariness hearing his confession was in fact
coerced. On the other hand, as Powell asserted, "[oine raising a claim
under this statute need only show that he testified under a grant of immun-
ity in order to shift to government the heavy burden of proving that all of
the evidence it proposes to use was derived from legitimate independent
sources."9

Justice Marshall, in dissent, was less sanguine with respect to the degree
of protection against use of tainted evidence afforded by the Crime Control
Act's immunity provision. In his view, a witness who asserted that the
government had illegally used his compelled testimony would be com-

91. Id.
92. Id. at 461 (citation omitted).
93. 384 U.S. 436 (1966).
94. 406 U.S. at 461 (citations omitted).
95. Id. at 461-62 (emphasis added; citations omitted).

[Vol. 30



WITNESS IMMUNITY

pletely dependent on the "good faith and integrity" of the prosecution at
the taint hearing:

They [the prosecution] alone are in a position to trace the chains of
information and investigation that lead to the evidence to be used in a
criminal prosecution. A witness who suspects that his compelled testi-
mony was used to develop a lead will be hard pressed indeed to ferret out
the evidence necessary to prove it. . . . For though the Court puts the
burden of proof on the government, the government will have no difficulty
in meeting its burden by mere assertion if the witness produces no con-
trary evidence."

Even well-intentioned prosecutors may inadvertently use tainted evidence,
for "the paths of information through the investigative bureaucracy may
may well be long and winding, and. . . a prosecutor acting in the best of
faith cannot be certain that somewhere in the depths of his investigative
apparatus, often including hundreds of employees, there was not some use
of the compelled testimony."' 7 Therefore, as Marshall viewed the matter,
a grant of transactional immunity was the minimal sine qua non for com-
pelling testimony.

In a separate dissenting opinion, Justice.Douglas reached the same con-
clusion and echoed Marshall's assertion of the inadequacy of the protection
afforded by Title II against the use of compelled testimony. In addition,
he said that his reading of the development of the common law rule upon
which the fifth amendment guarantee was based led him to conclude that
the Fifth Amendment was intended to prevent government from compel-
ling anyone to confess his crimes or misdeeds (the "self-infamy" construc-
tion)."8 Despite this belief, Douglas was willing to allow the government to
compel such testimony in return for a grant of transactional immunity."
While he failed to rationalize these positions, one might speculate that he
could foresee that, in a matter of practicality and only in rare cases, the
public interest might justify abridgment of an individual's right to silence.
In short, that right was the norm, as he read the intentions of the framers,
but an overriding public interest might authorize the government to com-
pel an individual to testify. If such an aberrant situation were to develop,
Douglas would insist that the witness be accorded absolute immunity from
prosecution in exchange for his testimony.

V. IN DEFENSE OF KASTIGAR-A PRAGMATIC EVALUATION

Justice Powell's opinion for the Court in Kastigar has been widely con-
demned as a flagrant deviation from firmly established case law, and as
an atavistic assault on one of the most fundamental of our procedural

96. Id. at 469.
97. Id.
98. Id. at 466.
99. Id.
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guarantees.10 In the interests of balance and fairness, however, it seems
appropriate to register a few points in defense of the thoroughly maligned
Justice and his colleagues in the Kastigar majority. Most obviously, the
shift to derivative-use immunity from transactional immunity was not
initiated by the Burger Court. Instead, the Congress of the United States,
presumably acting in response to growing public concern over increasingly
dismal statistics on crime in America, opted for the change on the apparent
theory that such action would improve the Justice Department's ability to
deal with the problem. During the debate on the Crime Control Act, none
of the participants expressed serious reservations about the constitution-
ality of Title II. Indeed, on the few occasions when Title II was mentioned
in the congressional debates, supporters of the bill simply alluded to
Murphy v. Waterfront Commissioners of New York as conclusive proof
that a derivative-use immunity statute would meet any prospective consti-
tutional challenge.'0 '

The Crime Control Act of 1970 was passed by overwhelming majorities
in both the Senate (73-1),I and the House (341-26).103 It had solid and
enthusiastic bipartisan support, and was endorsed by liberals and conserv-
atives alike. After the final vote in the Senate, Majority Leader Mike
Mansfield effusively praised the bill's principal sponsor, Senator John
McClellan, and expressed the view that it would significantly deter
crime.11 President Nixon, whose administration had drafted the bill in
partial fullfillment of his campaign promise to "restore law and order" in
America, had vigorously pressed for its enactment. 1 Thus, when Kastigar
reached the Court, the Justices could hardly have been unaware that the
"political branches" of government had implicitly and virtually by accla-
mation affirmed the constitutionality of derivative-use immunity, along
with the other features of the Crime Control Act. Congress and the Presi-
dent, as well as the Court, can read the Constitution and are sworn to
uphold the provisions of our fundamental law. In their collective judgment
the Crime Control Act, including Title II, was constitutional. Certainly no
prudent Court could casually disregard that judgment.

While the Court must accord due respect to the opinions of the legisla-
a

100. See note 78. supra.
101. 116 CONG. REc. 35,291, 35,303 (1970). Representative Poff (D. Va.) cited Murphy and

Malloy to support his confident assertion that Title II would be found constitutional by the
Court. Representative Railsback (R. Ill.) echoed Pofrs comment and added that the proposed
immunity statute would nicely balance the obligation of every good citizen to aid in the
enforcement of the law and the individual's fifth amendment privilege. Id. at 35,303.

102. 28 CoNe. QTLY. 258 (Jan. 30, 1970).
103. Id. at 2459 (Oct. 9, 1970).
104. 116 CONG. REc. 972 (1970). Senator Mansfield congratulated Senators Kennedy (D.

Mass.), Hart (D. Mich.), and Goodell (R. N.Y.) for their contributions, as well, adding that
he believed that the whole Senate "may be proud of this effort, this great achievement. It
was obtained expeditiously and with full regard for the views of every Member."

105. 28 CONG. QTLY. 2459 (Oct. 7, 1970).
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tive and executive branches, it is the ultimate arbiter of constitutional
questions. Consequently, if immunity case law had clearly and consis-
tently rejected derivative-use immunity as a surrogate for the fifth amend-
ment self-incrimination provision, Kastigar would be more vulnerable to
the charge that it exemplified result-oriented judicial review-that the
Court had engaged in pure sophistry to validate an act of Congress which
wrongfully attenuated one of our most fundamental precedural rights. The
foregoing analysis of immunity case law, however, does not support any
such charge. The Court had never explicitly ruled on the constitutionality
of a federal derivative-use immunity statute prior to Kastigar. Dicta in
previous leading immunity cases were contradictory, leaving unclear
whether transactional immunity was the minimal quid pro quo to be
granted in exchange for compelled testimony. Murphy and Malloy consid-
ered together, however, had lent color to the argument that derivative-use
immunity grants would henceforth be acceptable in both federal and state
criminal proceedings as trade-offs in exchange for compelled disclosure, an
argument further supported by Gardner v. Broderick. Clearly, the Kastigar
ruling was not simply imposed by a Court totally oblivious to existing case
law and reason.

In terms of the practical consequences of the change from transactional
immunity to the derivative-use immunity sanctioned by Kastigar, the dire
forbodings expressed by Justice Marshall have not materialized. Indeed,
a grant of immunity made under the terms of Title II as interpreted by
federal courts and the Justice Department is tantamount to a grant of
transactional immunity. Recently, Justice Department officials compiled
a most revealing statistical summary of the application of the new
derivative-use immunity statute covering the period from December 14,
1970 (the initial application of the act) to August 1, 1977.116 Table I below
shows the number of requests for immunity grants received by the Depart-
ment through the latter date and the source of those requests.

Table I110

Number of
Immunity Witnesses

Testimony Requests Involved

Grand Jury and Trial Proceedings 8904 21,818
Administrative Proceedings 164 471
Congressional Proceedings 14 17

The Department denied 104 of these formal requests, involving 201 wit-
nesses. Furthermore, 397 requests involving 717 witnesses were withdrawn

106. Letter from Mr. Phillip T. White to Roald Mykkeltvedt (Sept. 22, 1977) [hereinafter
referred to as Whitel (nonpublished survey from the Chief of the Legislation and Special
Projects Section, Criminal Division, Department of Justice).

107. Id.
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before the Department could act on them."8 Followup data received during
two representative years (1972-1973) suggest that slightly less than half of
the requests granted by the Justice Department are actually used to obtain
compulsion orders.'" Thus, roughly 4,200 requests were granted and ap-
proximately 10,500 persons were ordered to testify after invoking the Fifth
Amendment. These latter figures are not exact, but rather based on ex-
trapolations from the preceding data. In any event, while no precise figures
are available, the number of witnesses compelled to testify under the ex-
tant immunity statute was substantial. In only one instance during the
nearly seven years covered by this report was any of the thousands of
witnesses testifying under a federal immunity grant subsequently prose-
cuted for violations disclosed during that testimony."0

The dissenting Justices in Kastigar had discounted the efficacy of Jus-
tice Powell's repeated admonitions that government prosecutors who pro-
posed to proceed against an immunized witness following his compelled
testimony would have the heavy burden of proving that all of the evidence
they introduced was derived from sources other than that testimony. As
lower courts and the Justice Department read Powell's opinion, however,
it truly imposed "a sweeping proscription of any use, direct or indirect, of
the compelled testimony and any information derived therefrom" against
the witness."' Federal prosecutors who might initiate a criminal case
against a person who had previously been granted immunity would have
to prove beyond any reasonable doubt that "the evidence they propose to
use is derived from a legitimate source wholly independent of the com-

108. Id.
109. Id.
110. United States v. Henderson, 406 F. Supp. 417 (D. Del. 1975). In this case the judge

interpreted Kastigar to require that the'government prove beyond a reasonable doubt that it
in no way used the defendant's immunity-compelled testimony against him, explicitly reject-
ing the less demanding preponderance of evidence test. 406 F. Supp. 417, n.8. The prosecution
met the reasonable doubt test, in the judge's opinion, by two means: (1) submitting a sealed
envelope to the court containing a complete record of the evidence amassed against Hender-
son prior to compelling him to testify before a grand jury concerning certain racketeering
offenses, and (2) obtaining an indictment subsequently from a grand jury other than that
which heard his compelled testimony. Since virtually all of the evidence used to prosecute
Henderson had clearly been secured independently from his compelled testimony, the judge
refused to grant the defense motion to dismiss and complimented the prosecution for its
"abundance of caution" in avoiding use of the defendant's compelled testimony. Id. at 423.
Nonevidentiary use of the testimony, such as that proscribed by the United States Court of
Appeals for the Eighth Circuit in the case of United States v. McDaniel, 428 F.2d 305 (8th
Cir. 1973), however, could have been made of that testimony. For example, the government
did not prove that the knowledge it acquired from the testimony was in no way used to plan
trial strategy, to influence its decision not to plea bargain, etc. Indeed, the judge in Henderson
recognized that his decision conflicted with McDaniel and a number of other cases involving
immunity-compelled testimony. Id. at 422, n.19. Henderson may well turn out to be an
aberration, ultimately repudiated by the Supreme Court.

111. Kastigar v. United States, 406 U.S. at 460.
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pelled testimony.""M The burden of proof is so substantial, apparently,
that it virtually precludes prosecution of a person who has testified under
a compulsion order.

The case of United States v. Dornau typifies the response of federal trial
courts to Kastigar. " In Dornau, the district court judge granted a defense
motion to dismiss on the ground that the grand jury's indictment was
based on evidence presented by a prosecutor who might have obtained
incriminating information from a transcript of the defendant's testimony,
testimony which was given under a grant of immunity in an earlier bank-
ruptcy hearing. The prosecutor admitted that he had seen the transcript
but insisted that he had glanced at it only after the grand jury had re-
turned a true bill. Emphasizing that Kastigar had upheld the constitution-
ality of Title II only with the understanding that government affirmatively
demonstrate that immunity-compelled testimony had not been used in
developing a criminal case, the judge stated that "[t]he possibility that
the government usedthe defendant's prior immunity-compelled testimony

, without clear proof to the contrary calls for holding in this case that
the defendants were denied the constitutional protection that their silence
would have given them. " 4 Obviously, the burden of proof to which Justice
Powell referred in Kastigar was construed in Dornau as involving some-
thing more than a pro forma denial of wrongdoing by the prosecution.

The Eighth Circuit Court of Appeals demonstrated an even more zealous
concern to protect a witness's fifth amendment right in United States v.
McDaniel,"5 a case which attracted the attention of the Justice Depart-
ment because it appeared to impose a nearly insuperable barrier against
prosecution for acts mentioned in the testimony of an immunized witness.
McDaniel, the defendant, had testified before a state grand jury under a
grant of transactional immunity, and had admitted that he had embezzled
funds from a federally insured bank. Even though the U.S. Attorney had
inadvertently read a copy of the transcript of McDaniel's testimony before
the state grand jury, he opted to proceed with the federal case, confident
that he could demonstrate that McDaniel's immunity-compelled testi-
mony contained nothing which was not already known by the prosecution.
Indeed, during the pre-trial taint hearings the federal prosecutors estab-
lished that prior to McDaniel's appearance before the state grand jury,
they had received an FBI report containing all of the information McDan-
iel had provided in the state proceedings. The district court held that
McDaniel's fifth amendment right had not been abridged and quashed the
motion to dismiss. On appeal, the United States Court of Appeals for the
Eighth Circuit reversed the district court decision on the basis of
Kastigar's "heavy burden" rule. The circuit court conceded that the prose-

112. Id.
113. 359 F. Supp. 684 (S.D.N.Y. 1973).
114. Id. at 687 (emphasis added).
115. 482 F.2d 305 (8th Cir. 1973).
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cution had conclusively demonstrated that it had obtained the evidence
used to convict McDaniel wholly independently from the defendant's
immunity-compelled testimony. Nevertheless, the court held, the prosecu-
tion had not affirmatively proved that it had in no way used the testimony.
If nothing else, the testimony might have confirmed the validity of the FBI
reports and encouraged the government to proceed with the case. It was
incumbent on the prosecution to demonstrate beyond any reasonable
doubt that it had not used the immunity-compelled testimony in any of
the following ways: "assistance in focusing the investigation, deciding to
initiate prosecution, [determining whether] to plea bargain, interpreting
evidence, planning cross examination, and otherwise generally planning
trial strategy.""' Obviously, it would be a formidable undertaking for the
prosecution to meet the standards imposed by McDaniel-perhaps an
impossible undertaking.

The Justice Department guidelines relating to the issuance of immunity
grants recognize McDaniel as controlling, and warn U.S. Attorneys against
carelessly requesting an immunity grant."7 Requests are to be made only
if no prosecution of the witness is contemplated or unless extremely unu-
sual circumstances exist. Citing McDaniel, the guidelines emphasize the
difficulty of proving that testimony obtained from an immunized witness
had been in no way used against him in a subsequent criminal case. Ex-
traordinary procedures designed to prevent hopeless efforts to prosecute
witnesses granted immunity for transactions about which they testified are
set forth in the following passage from the guidelines:

The attorney for the government should transmit his request for authori-
zation through his supervisors to the appropriate Assistant Attorney Gen-
eral. In his memorandum requesting approval for prosecution of the wit-
ness, he should indicate (a) the unusual circumstances which justify pros-
ecution, (b) the method by which he will affirmatively establish either
that all evidence necessary for a conviction was in the hands of the govern-
ment prior to the date of the defendant's compelled testimony or that it
came from sources independent of the witness's testimony and was not the
result of focusing an investigation on the witness because of his compelled
disclosures, and (c) how he will show affirmatively that no other "non-
evidentiary" use has been or will be made of the compelled testimony in
connection with the proposed prosecution .... .8

It seems apparent that these demanding requirements would all but
preclude efforts to initiate a criminal case against a witness for any offense
about which he might have testified under a grant of immunity. As if to
underscore further the Department's concern not to become involved in

116. Id. at 311.
117. U.S. AIrORNEY GENERAL, GUIDELINES RELATING TO USE OF STATUTORY PROVISIONS TO

COMPEL TESTIMONY OR PRODUCTION OF INFORMATION, at 26-27 (Jan. 14, 1977) [hereinafter cited
as GUIDELINES].

118. Id. at 27.
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these proceedings unless unique circumstances exist to justify an expecta-
tion that the McDaniel standards can be met, the guidelines stipulate that
requests for prosecution of a witness for offenses revealed in his compelled
testimony must be approved personally by the Attorney General."9 De-
partment records indicate that since the passage of the Crime Control Act
of 1970, the Attorney General has approved such requests on only three
occasions.120

VI. CONCLUSION

On the basis of the foregoing data, it is apparent that the initial fulmina-
tions against the Kastigar decision were premature. As interpreted by
Justice Powell, the derivative-use immunity statute contained in Title II
of the Organized Crime Control Act of 1970 does assure, as completely as
a transactional immunity grant, that a witness compelled to testify under
its terms will be in essentially the same position as if he had successfully
invoked the Fifth Amendment's "right to silence." Obviously, neither
grants of transactional immunity nor derivative-use immunity fully pro-
tect a witness from exposing himself to informal social sanctions and pub-
lic obloquy. Only if the "self-infamy" construction of the fifth amendment
right were adopted could it be said that the individual's "right to silence"
had been fully protected. As Justice Brown observed in Brown v. Walker,
however, such a definition of the Amendment's scope would unquestiona-
bly cripple law enforcement in the United States.1 2 '

While the current derivative-use immunity statute as interpreted and
applied since 1970 virtually extends transactional immunity to witnesses
compelled to testify, it may have promoted a greater degree of cooperation
from those witnesses. As viewed by the Department of Justice, at least, this
appears to have been the principal change effected by Title II. Under the
transactional immunity statutes, "a witness could reveal just enough to
acquire immunity against prosecution and then profess to remember no
more."' 1 Even an oblique reference to a particular offense was sufficient
to assure immunity from prosecution for that offense. Under the
derivative-use immunity statute now in effect, the witness has an incentive
to provide government with a more complete statement, since "the more
information a witness reveals the more difficult it is for the government to
prosecute him on the basis of demonstrably independent evidence."' 1 In-
deed, U.S. Attorneys are encouraged to initiate criminal proceedings
against uncooperative witnesses whenever possible, since "less than com-
plete testimony should not appear to be rewarded by a declination of

119. Id.
120. White, supra note 106.
121. See notes 42-44, supra, and accompanying text.
122. GUIDELINES, supra note 117, at 28.
123. Id.
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prosecution . "'t The fact that only one witness was prosecuted for an
offense about which he was compelled to testify during the seven years
following the implementation of the current immunity statute, however,
does not necessarily prove that witnesses are more cooperative than those
who were compelled to testify under grants of transactional immunity.
Rather, it may simply reflect the nearly impossible burden imposed on
government by Kastigar of proving incontrovertibly that it made no use
of the immunity-compelled testimony of those witnesses.

124. Id.


