Watchdogs and Leash Laws:
Restraints on the Press
By Neil Skene*

It was freezing cold in the nation's capital; ice covered sidewalks and
bleachers along the parade route. But the day was sunny, the sky was blue,
and the throngs were warmed by the sight of their new President walking
down Pennsylvania Avenue. On Capitol Hill, the Senate added to the
festive spirit by approving members of Jimmy Carter's new Cabinet. And
that evening, as he party-hopped, the new President was leading cheers.
"Is it going to be like this for the next four years?" he would ask' "Ya-aay!" answered the tuxedo-clad crowds.
It would not be like this for even four months. Bert Lance, President
Carter's first Cabinet nominee, was finding his name in increasingly unfavorable and increasingly prominent headlines. Before the Washington winter came again, Bert Lance had quit and gone home to Georgia.
"Was he hounded out?" asked Newsweek magazine in a headline. Tip
O'Neill, the Speaker of the House, thought so, and so did a lot of other
people. But Newsweek, probably reflecting the view of most editors and
reporters, came to a different conclusion:
In the end, even Carter diplomatically conceded [that] most coverage
had been "fair." In any case, some reporters noted, the press alone could
not have brought about Lance's resignation. That required the investigative and subpoena powers of official bodies. As in the Watergate case, the
media played the role of watchdog, barking loud enough and long enough
to arouse the caretakers of government.'
Unlike the Watergate story, the Lance story was not dominated by one
newspaper. Reporters from many news organizations picked up the Lance
story and began to perform a role that the press views as both a constitutional duty and an ethical one. "The First Amendment, protecting freedom
of expression from abridgment by any law, guarantees to the people
through their press a constitutional right, and thereby places on newspaper
people a particular responsibility," says the Statement of Principles of the
American Society of Newspaper Editors. "The primary purpose of gather* Assistant City Editor, The St. Petersburg Times, St. Petersburg, Florida. Vanderbilt
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ing and distributing news and opinion is to serve the general welfare by
informing the people and enabling them to make judgments on the issues
of the time." The statement also says that freedom of the press "belongs
to the people" and "must be defended against encroachment or assault
from any quarter, public or private." '
That is why reporters go to jail rather than provide information in response to subpoenas. That is why news organizations jealously guard their
editorial processes from outside intrusion. That is why newspapers write
'3
so vigorously about "the people's right to know."
"[W]e cannot do the work that the community should prize the most
if we are forced to reveal our informants and confidential notes," said The
New York Times after one of its reporters, Myron A. Farber, was sent to
jail for contempt last summer. "Frightened, threatened or embarrassed
sources daily offer our reporters fact, confession, rumor or accusation on
condition that their identity remain secret. To betray one such source
would jeopardize all. To have to protect such a source at such great cost
already jeopardizes others. How many reporters will be trusted to choose
jail? How many newspapers can afford such fines and fees?" 4
"The work that the community should prize most" is the work that
average folk cannot do for themselves: keeping watch on the government
and the social system. Few of us can obtain-much less have time to
read-the Comptroller's full report on the banking practices of Bert Lance,
but reporters in Washington can; and they can tell us that the President's
famous exculpation, "Bert, I'm proud of you," supported a fellow who used
his control over banks to obtain special benefits for himself and his family
to the detriment of the institution he managed. Few of us can keep handy
2. The statement was adopted by the ASNE Board of Directors on Oct. 23, 1975.
3. The "right to know" as a legal right has a scattered history. Its origin is Martin v. City
of Struthers, 319 U.S. 141 (1943) (striking down ordinance banning door-to-door distribution
of literature by Jehovah's Witnesses). See also Virginia Citizens Consumer Council v. State
Bd. of Pharmacy, 425 U.S. 748, 756-57 (1976) (consumers' right to receive information in
advertising), and Griswold v. Connecticut, 381 U.S. 479, 482 (1965) ("the right to distribute,
the right to receive, the right to read"). The "right to know" was a basis for upholding the
Fairness Doctrine for broadcasters, Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390
(1969), but it did not provide a right to access to either airwaves, Columbia Broadcasting
System v. Democratic Nat'l Comm., 412 U.S. 94 (1973), or newspapers, Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974). Cf. Kleindienst v. Mandel, 408 U.S. 753 (1972)
(alien scheduled to speak excluded from country). The "right to know" also has not been
viewed as a freedom-of-information provision. Cf. Saxbe v. Washington Post Co., 417 U.S.
843 (1974) (newsmen denied right to interview prisoners). But see Emerson, Legal Foundation
of the Right to Know, 1976 WASH. U.L.Q. 1.
4. N.Y. Times §4 at 16, col. 1 (Aug. 6,1978). The defense subpoenaed all of Mr. Farber's
notes for use in a criminal case inspired by Mr. Farber's stories. When the reporter and The
Times refused to comply, the trial judge sentenced Mr. Farber to six months in jail and fined
The Times $100,000 for criminal contempt and, as a "civil" sanction, sentenced Mr. Farber
to jail and fined The Times $5,000 a day until they complied with the order. The punishment
ended when the defendant was acquitted.
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files on the personal and financial interests of our lawmakers; but reporters
at city hall and in state and national capitals can, and they can tell us
when someone like Robert Sikes uses his positions on important congressional committees to enhance the value of his own land and his own stock.
Few of us can knock on the doors of powerful men to ask about slush funds,
but reporters for The Washington Post can; so they can tell the nation that
the burglary at the Democratic national headquarters was part of a
"massive campaign of political spying and sabotage on behalf of President
Nixon's reelection." 5 Reporters tell us when the city council wants to raise
our taxes or reduce our services; they tell us when a part of our community
is unhappy; they tell us when power is being abused. They tell us what is
going on in our world.
The federal government and many state governments have helped.
There are open-records laws and sunshine laws, and there are laws requiring public officials to disclose their financial conditions. Again, all the
openness had little direct effect on most citizens, but it did provide new
tools for watchdogs-Nader-style interest groups, government regulators,
and the press.
But while these new vistas begin to open with the help of legislators and
chief executives and judges, the watchdogs are feeling the restraint of new
chains. Lawsuits for libel are increasingly more common and more expensive to defend. Gag orders against participants in trials, closed courtrooms
and sealed files are shutting off information. Reporters are subpoened to
tell all to defense ana prosecuting attorneys, and every promise of confidentiality carries a statistical risk of going to jail. And last summer came
the unexpected new threat: warrants to search newspaper offices.
First amendment jurisprudence has a catch phrase: "chilling effect."
The fervor of speech is chilled, the theory says, if the speaker must answer
to someone for what he said. For newspapers, the winds blow cold."

I. LIBEL
Nothing discourages a newspaper from printing what it knows like the
threat of a costly lawsuit after an article appears. 7 Aggressive newspapers
5. The Washington Post at 1, col. 7 (Oct. 10, 1972).
6. Broadcasters bear a special set of problems, which I shall not explore. The Supreme
Court, for example, has upheld the requirement by the Federal Communications Commisson
that broadcasters grant reply time to a person or a group that claims to have been attacked
on the air, Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969), even though a similar,
state-law requirement was held to unconstitutionally intrude on the editorial choice of what
to print, Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241 (1974). Professor Fred
Friendly says the "baSically well intentioned concept of the fairness doctrine has on occasion
been perverted." Friendly, What's Fair on the Air?, N.Y. Times §6 (Magazine) at 12, col. 1
(Mar. 30, 1975).
7. A persistently growing claim against newspapers nowadays avoids the important
"falsity" issue of libel law and seeks damages for "invasion of privacy," for which truth is no
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foresaw a rosy future after the Supreme Court decided New York Times
v. Sullivan,' but the path taken by the Court in the 1970s and some large
judgments that have stood unreversed have renewed editors' worries about
libel.
Justice William Brennan, writing the opinion in the Sullivan case, worried about the impact of such lawsuits-not only of losing the lawsuit, but
also of merely having to defend it. "[Wiould-be critics of official conduct
may be deterred from voicing their criticism, even though it is believed to
be true and even though it is in fact true, because of doubt whether it can
be proved in court or fear of 'the expense of having to do so," Justice
Brennan wrote. He decided there is "a profound national commitment to
the principle that .debate on public issues should be uninhibited, robust,
and wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officals."'"
The ruling cost L.B. Sullivan, a city commissioner of Montgomery, Alabama, the $500,000 judgment he had won in the trial court. His case had
begun on March 29, 1960, when an ad in The New York Times-not a news
story, but a $4,800, full-page ad-accused unnamed people of stirring up
"an unprecedented wave of terror" against Martin Luther King and his
followers. Commissioner Sullivan said the ad, which contained undisputed
errors and exaggerations, impugned his performance as the commissioner
who supervised the police department.
The ad, signed by the famous and the not-so-famous, did just what
average folks on the street do when they talk about their public officials:
It criticized without being certain of the facts, it exaggerated, and it huddled a lot of wrongs under one conspiratorial umbrella. The Supreme Court
had t6 decide whether the critics forfeited their freedom of speech by
making mistakes.
"[Elrroneous statement is inevitable in free debate," wrote Justice
Brennan." He then declared the famous rule: Upholding the purposes of
the First Amendment requires "a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relating to his
official conduct unless he proves that the statement was made with 'actual
malice'-that is, with knowledge that it was false or with reckless disregard
of whether it was false or not."' 2 At worst, said the Justice, The Times and
the other defendants were negligent in failing to check the facts. They were
not reckless.
defense. Fortunately, public officials are thought to have abandoned most of their privacy
when they sought public office, so this legal theory, so similar to libel, is not yet a problem
for watchdogs of public ethics. The leading case on invasion of privacy as it relates to news
media is Time, Inc. v. Hill, 385 U.S. 374 (1967).
8. 376 U.S. 254 (1964).
9. Id. at 279.
10. Id. at 270.
11. Id. at 271.
12. Id. at 279-80.
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The constitutionalization of libel law was the most far-reaching first
amendment victory that newspaiers had ever achieved. No longer could a
public official collect automatic judgments for erroneous criticism of his
performance. Newspapers could report that the Watergate burglary was
covered up by H.R. Haldeman without worrying that a slip-up would cost
hundreds of thousands of dollars. Newspapers could report that Bert Lance
may have violated federal banking laws without worrying that they might
be making a very expensive misinterpretation of the facts. Thanks to later
rulings, newspapers may criticize even candidates, since their backgrounds
are as important to the public at election time as the backgrounds of those
already in office.' 3
But the class of people who can be called "public" is relatively small.
The Supreme Court also had to decide what to do about "private" persons
who find defamatory references to themselves in the newspapers. Overcoming an impulse to extend the Sullivan rule," the Court, in Gertz v.
Robert Welch, Inc., ,5 set forth the basic principles that would guide libel
law: While great interest in public persons justifies the leeway given to
newspapers, not as much legitimate interest is likely in the conduct of
private persons. So as long as there is not liability without fault, private
persons need prove only negligence, not recklessness, although they may
collect only their provable actual losses. The approach, said Justice Lewis
Powell, "recognizes the strength of the legitimate state interest in compensating private individuals for wrongful injury to reputation, yet shields the
press and broadcast media from the rigors of strict liability for defamation.""
Perhaps it is heresy for a journalist to say so, but the theoretical approach the Court tried to establish in Gertz is not all that obnoxious. The
press ought to be held responsible for truly reckless reporting, like that
which apparently occurred in the Saturday Evening Post story saying two
coaches had fixed an Alabama-Georgia football game. 7 The role that the
press considers its most important, being a watchdog guarding against
misdeeds by government officials, is protected by the Sullivan standard.
Since there is probably less value to society in writing about private persons, the leeway for mistakes is not as great; but even then, a falsehood is
protected as long as the newspaper used reasonable care.
A serious chilling effect, however, has been created in the application of
13. Monitor Patriot Co. v. Roy, 401 U.S. 265 (1971); Ocala Star-Banner Co. v. Damson,
401 U.S. 295 (1971).
14. Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971). Cf. Time, Inc. v. Hill, 385 U.S.
374 (1967)(reversing a $30,000 judgment for invasion of privacy by portrayal in a "false
light").
15. 418 U.S. 323 (1974).
16. Id. at 348. Compare the privilege public officials have to defame someone. Barr v.
Matteo, 360 U.S. 564 (1959).
17. See Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967).
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these standards. Gertz apparently obliterated an earlier plurality decision
that private persons involved in public 'issues are governed by the higher
Sullivan standard. Since then, judges have been awfully unpredictable
about classifying individuals as "public" or "private," and juries have
seemed to come awfully close to imposing liability for almost any defamatory mistake about private persons, regardless of whether the publication's
conduct was reasonable."
Take the case of Mary Alice Firestone. The story that appeared about
Mrs. Firestone was not a series of investigative reports like the Watergate
stories; it was one little blurb in Time magazine's "Milestones" column
and was little more than titillating gossip about the divorce granted to
Mrs. Firestone's husband Russell, a member of the wealthy Firestone Tire
family. But the case of Mary Alice Firestone made editors everywhere
wonder: Just what performance is expected of us, and just who is "public"
enough for us to write about without fear?
After three years of marriage, the Firestones, both quite prominent in
West Palm Beach, separated; Mrs. Firestone sued for separate maintenance, and Mr. Firestone counterclaimed for divorce on grounds of extreme
cruelty and adultery. After three years and a highly publicized trial, Mr.
Firestone won his divorce. The judge did not specifically find the wife
guilty of either cruelty or adultery; instead he said that "neither party
[was] domesticated" or had "shown the least susceptibility to domesticaton." The judge cited testimony that Mrs. Firestone's "extramarital escapades" were "bizarre and of an amatory nature which would have made
Dr. Freud's hair curl," while her husband "was guilty of bounding from
one bedpartner to another with the erotic zest of a satyr." The judge
added: "The court is inclined to discount much of this testimony as unreliable. Nevertheless, it is the conclusion and finding of the court that neither
party is domesticated . . .,.
It was not the sort of court proceeding that a national magazine would
make a big deal out of, unless it were a magazine like the National
Enquirer.But the Time editors thought it worth noting and had a reporter
check it out. The divorce was granted on a Friday. Courthouses are not
normally open on Saturdays; Time was going to press on Sunday, so its
reporter had to use means other than looking at the court file. He talked
18. Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971). Justice Blackmun "senseld]
some illogic in this," but went along with four other Justices in the Gertz case simply because
"it is of profound importance for the Court to come to rest in the defamation area." Gertz v.
Robert Welch, Inc., 418 U.S. 323, 353-54 (1974)(Blackmun, J., concurring).
19. In Rosenblatt v. Baer, 383 U.S. 75 (1966), the Court said the classification as "public"
or "private" is for the judge to decide. It has been suggested that "negligence" is also a
"constitutional fact" that requires de novo appellate review, but nobody seems to be buying
that argument. See Anderson, Libel and Press Self-Censorship, 53 TEx. L. REV. 422, 457-58
(1975); Firestone v. Time, Inc., 460 F.2d 712 (5th Cir. 1972)(Ainsworth, J.).
20. The divorce decree is quoted to varying extents by the Justices in Time, Inc. v.
Firestone, 424 U.S. 448, 450-51, 468-69, 479-80 n.9 (1976).

19791

PRESS RESTRAINTS

to Mrs. Firestone's lawyer, who, he testified later, told him the divorce was
granted on grounds of cruelty and adultery, and the judge later read the
reporter portions of the opinion over the phone. The result was a
"Milestones" item saying Mary Alice Firestone had been divorced by her
husband "on grounds of extreme cruelty and adultery." That was not true,
Mrs. Firestone said; the divorce -was granted on the ground of "lack of
domestication." She sued Time, Inc. for libel."'
"Lack of domestication" is not a ground for divorce in Florida, although
the judge granting the divorce seemed to think otherwise. The Florida
Supreme Court, which later set him straight, found "sufficient facts" in
the record to grant a divorce on the ground of extreme cruelty.2 2 Even
Justice Powell, when Mrs. Firestone's libel case reached the U.S. Supreme
Court, observed that the divorce judge's opinion was "hardly a model of
clarity."" Time had misinterpreted a poorly written legal document under
deadline pressure and was hit with a $100,000 judgment.
What should a reporter have concluded after reading the opinion? Extreme cruelty and adultery had been alleged, the judge had colorfully cited
abundant testimony to support those claims, and then he had ruled that
"the equities in this cause are with the defendant" and granted the divorce. The Florida Supreme Court, hearing the appeal of the libel judgment, thought the award of alimony "clearly demonstrated" that adultery
could not have been the basis for divorce, since Florida permits no alimony
to an adulterous spouse.2 4 But should a reporter be expected to know that?
And if he does fortuitously know that, shouldn't he also be expected to
know that "lack of domestication" could not have been the ground for
divorce? Does "reasonable care" require a reporter without legal training
to correctly interpret the gibberish that lawyers and judges sometimes
spew forth? Just what should Time have done that Saturday?2 5
Such a straight and narrow path is not imposed on newspapers in writing
about most of the truly big issues: the Watergate scandals, the Bert Lance
dealings, the Korean connections. But the standard established in New
York Times v. Sullivan is not simply a way to let newspapers get away with
telling lies; it is a way of assuring that issues are raised. Bob Woodward
21. Time, Inc. and Mrs. Firestone had met under such circumstances before-over an
article in Life about the bugging that went on in the divorce case. The Fifth Circuit decided
that the Sullivan recklessness standard applied because Mrs. Firestone was involved in "a
matter of public or general interest." Firestone v. Time, Inc., 460 F.2d 712, 717 (5th Cir. 1972),
cert. denied, 409 U.S. 875 (1972). The basis for the Fifth Circuit's decision, unfortunately,
was Rosenbloom v. Metromedia, Inc., 402 U.S. 29 (1971), which was all but overruled by
Gertz.
22. Firestone v. Firestone, 263 So. 2d 223 (Fla. 1972)(per curiam).
23. Time, Inc. v. Firestone, 424 U.S. 448, 468 (1976)(Powell, J., concurring).
24. Firestone v. Time, Inc., 305 So. 2d 172 (Fla. 1974) ("flagrant example of 'journalistic
negligence').
25. Since the U.S. Supreme Court's famous decision in Firestone, the case has been back
in the Florida courts. The plaintiffs voluntarily dismissed the case recently.
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and Carl Bernstein could never have gone into court and proved to a jury's
satisfaction the truth of every story they wrote about Watergate; not even
the U.S. attorney managed to prove his every allegation. The Sullivan
standard, however, said that Woodward and Bernstein could make mistakes as long as they weren't reckless, for a newspaper must have the
freedom to present what evidence it has, even it it's not enough to suit a
jury.
But what potential plaintiff is lifted by the First Amendment out of the
realm of "private individual" and into the demanding role of "public"
person? Mary Alice Firestone, who was written up in society pages so often
that she hired a clipping service, was not "public." Is a contractor who does
business with the government "public?" 2 If not, how secure must an editor
feel before he publishes a story about a contractor who bribes a government
official? Does that story go in the paper, a triumph of the watchdog press,
or does, it go in the trashcan, a victim of fuzzy libel law? And what about
the fellow who does turn out to be "public?" Can he, in an effort to prove
recklessness, use the discovery process to find out what unnamed dirty
dogs squealed on him to the papers?1 Does a newspaper which refuses a
plaintiff that privilege forfeit the defenses that Sullivan established? What
about the person who has a private job but exercises influence over public
affairs? Is the president of the local electric company "public," or does an
editor wring his hands and kill a story about kickbacks that raised people's
electric bills? What about the president of General Motors, whose decision
on contract negotiations or layoffs or automobile sizes affects the entire
U.S. economy? One would think those people are "public," but-if you'll
pardon a golden rule argument-would you gamble several hundred thousand dollars to print a story about them? Would you be willing to raise
questions about their conduct without legally admissible evidence in hand
to prove what you say?
26. See, e.g., Forrest v. Lynch, 347 So. 2d 1255 (La. App. 1977), cert. denied, 435 U.S.
971 (1978)(private engineer hired for public project not a "public figure"). See also Rosenblatt
v. Baer, 383 U.S. 75, 89-90 (1966) (Douglas, J., concurring).
27. Cf. Herbert v. Lando, 47 U.S.L.W. 4401 (April 17, 1979), rev'g 568 F.2d 974 (2d Cir.
1977) (First Amendment does not protect reporters' thoughts and newsroom discussions from
discovery in libel cases). But that case does not specifically address the matter of confidential
sources. Some courts have held that reporters have a qualified privilege to withhold sources
in libel suits. See, e.g., Cervantes v. Time, Inc., 464 F.2d 986 (8th Cir. 1972), cert. denied,
409 U.S. 1125 (1973). But see Carey v. Hume, 492 F.2d 631 (D.C. Cir. 1974), cert. denied,
417 U.S. 938 (1974). A recent trial court decision is Rancho La Costa v. Penthouse, 47
U.S.L.W. 2272 (Calif. Super., Oct. 2, 1978). The issue is pending in the Fifth Circuit, Miller
v. Transamerican Press, Inc., No. 78-1206, in which the Teamsters Union is trying to find
out who gave information about the union to Overdrive magazine. The federal court in the
Northern District of Texas granted the Teamsters' motion to compel discovery.
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SUBPOENAS AND SEARCH WARRANTS

They are always there when Kojak needs them: furtive folks who risk
being on the wrong end of Black Bart's target practice if they are caught,
folks who have been double-crossed and want to squeal, or simply folks
who have seen the light and want to go straight. They are dramatically
drawn to this surly man with the bald head and the lollipop.
But some do not go to Kojak. Some have dark paststhat the police must
not discover; others are upright citizens, aware of things that seem morally
or legally wrong but fearful of the tedious, awesome process of police reports, questions, depositions, and court appearances. They call the newspaper. Or, .more frequently, the reporter initiates the contact; he needs
information, and he goes to someone who has it. "I really want to help
you," the source will say, "but I'd lose my job if anybody found out I talked
to you about this." The source is not a significant part of the story, but
his information is. So the reporter promises not to reveal where he got his
information. The Watergate story was just that kind of contact, repeated
hundreds of times by Woodward and Bernstein. Timothy Crouse, who
interviewed the two reporters for his book about press coverage of the 1972.
presidential campaign, called it "the tedious, time-honored method of
investigative reporting: get a piece of information and then use it to pry
loose more information."
"Some of the sources," Said Bernstein, "are responsible people who have
no ax to grind but know that we have a piece of the story and want to help
make the story accurate .... You tell them that if you've been in error,
they're in a position to show you where you went wrong. We didn't think
we were in error very often, but it's an effective introduction."
"Some people let us in for an hour and told us absolutely nothing," said
Woodward.
"Sometimes," said Bernstein, "you wouldn't learn anything substantial
from the source, but you'd learn something about how a certain office
worked. It all added up." 8
Dozens of reporters worked on the Watergate story, and in the manner
that has almost become custom, some of them received subpoenas for their
files. The U.S. Supreme Court had already upheld subpoenas to reporters
in Branzburg v. Hayes,n but Justice Powell's vote with the 5-4 majority
left reporters some room to fight:
As indicated in the concluding portion of [its] opinion, the Court states
that no harassment of newsmen will be toleratea. If a newsman believes
that the grand jury investigation [the judicial forum involved in the case]
is not being conducted in good faith, he is not without remedy. Indeed, if
the newsman is called upon to give information bearing only a remote and
28.
29.

T. CROUSE, THE Boys ON
408 U.S. 665 (1972).

THE

Bus at 308-09 (1973).
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tenuous relationship to the subject of the investigation, or if he has some
other reason to believe that his testimony implicates confidential source
relationships without a legitimate need of law enforcement, he will have
access to the court on a motion to quash and an appropriate protective
order may be entered. The asserted claim to privilege should be judged
on its facts by the striking of a proper balance between freedom of.the
press and the obligation of all citizens to give relevant testimony with
respect to criminal conduct2.
Judge Charles Richey, ruling on the Republicans' subpoena to Carl Bernstein and others in the Democrats' civil suit based on the Watergate breakin, decided the proper predicate has not been laid. The case was civil, said
the judge, and the news organizations were not parties. Moreover, he said,
the Republicans had not demonstrated that they "[were] unable to obtain
the same information from sources other than [the reporters], and that
they have a compelling and overriding interest in the information thus
3
sought." 1
The issue does not turn solely on the confidentiality of people who provide information, although that is the most pressing aspect of the issue.
The issue also turns on the need to prevent intrusion on the editorial
process. Even if all the sources themselves are known, reporters feel a need
to keep their notes to themselves. Any other course, they feel, would convert them from detached observers to investigative arms of one side.
The history of subpoenas suggests that the principal consideration for
those issuing them often has not been fairness or need but laziness. The
reporter, after all, conducted his research and wrote his story without any
of the aids provided to law-enforcement officials and lawyers. He worked
without sworn interrogatories and depositions, without the ability to promise light sentences, without the ability to compel answers to questions. The
only thing a reporter can offer a source is a chance to be part of getting
the truth to the public. A privilege for reporters, furthermore, should have
no more pernicious effect on fair trials than policemen's privilege to protect
their informants, a husband's privilege not to give information against his
wife, a doctor's or a minister's privilege not to reveal the intimate personnal facts disclosed to them, or a lawyer's ability to protect his client'
But perhaps all of this is academic. Last summer the U.S. Supreme
Court ruled that the police may obtain a warrant and search the offices
and dwellings of persons not connected with the crime. 3 A prosecutor need
30. Id. at 709-10 (Powell, J., concurring).
31. Democratic Nat'l Comm. v. McCord, 356 F. Supp. 1394, 1398 (D.D.C. 1973).
32. The U.S. Justice Department has guidelines for subpoenas to reporters, which include
a provision that none shall be issued without the Attorney General's personal authorization.
The rules are at 28 C.F.R. §50.10 (1977).
33. Zurcher v. Stanford Daily, 436 U.S. 547 (1978). See also Reporters Comm. for Freedom
of the Press v. Am. Tel. & Tel., 47 U.S.L.W. 2109 (D.C. Cir., Aug. 11, 1978)(upholding
government inspection of reporters' telephone records without notice to reporters).
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not worry about "the proper predicate" for a subpoena" as long as he can
either get some idea of where the reporter keeps his notes or persuade a
justice of the peace that a search of "the newsroom" or "the newspaper
office" is not too broad to satisfy the Fourth Amendment. The police
search of the offices of The Stanford Daily in Palo Alto, California, the
search which led to the Supreme Court's ruling, was only the first, according to a tally kept by the Reporters Committee for Freedom of the Press
in Washington; there have been more than a dozen other surprise searches.
Writing for the five-man majority, Justice Byron White put his faith in
"neutral magistrates" who would "confine warrants to search within reasonable limits. '"" But Justice Potter Stewart, dissenting, observed that a
warrant "allows police officers to ransack the files of a newspaper reading
each and every document until they have found the one named in the
warrant." Not only does the surprise search prevent a news organization
from raising the question of privilege under Branzburg, but also it leads
"to the needless exposure of confidential information completely unrelated
to the purpose of the investigation."3 Justice White did say that a search
for materials which "may be protected by the First Amendment" requires
a warrant of "scrupulous exactitude. ' '3 But after the search, when the
confidential information is in the hands of the police, a protest about
inexactness is moot.
Why do news organizations work so fervently to keep unpublished information to themselves? To preserve their role as impartial observers of
government and society-a role inherent in the First Amendment. It is not
an endorsement of bloodshed for reporters to enter New York's Attica
prison during riots there to talk to the inmates. It is instead an effort to
report to the world the why behind those riots. But reporters might not
have been allowed inside if the inmates had believed those reporters would
have to testify later about who did what during the violence; and the
readers, because the reporters were barred, would have only a part of the
story.38 If secretaries and low-level managers feared that Bernstein or
Woodward could be forced to reveal their names in court, many of them
surely would have been more hesitant to talk. So newspapers fight hard in
this area of the law. When they lose, they must let the world know that
journalists do not betray confidences; they go to jail.
Society gains when New York Times reporter Earl Caldwell and television reporter Paul Pappas report in detail about the Black Panthers, the
prominent black radical group of the sixties,. even if society loses their
34. The phrase comes from Branzburg v. Hayes, 408 U.S. 665, 705 (1972).
35. 436 U.S. at 565.
36. Id. at 573 (Stewart, J., dissenting).
37. Id. at 564.
38. See Dan v. Simonetti, 80 Misc. 2d 399, 363 N.Y.S.2d 493 (1975), and People v. Dan,
41 App. Div. 2d 687, 342 N.Y.S.2d 731 (1973).

MERCER LAW RE VIEW

[Vol. 30

testimony about the Panthers' conspiracies." Society gains when reporters
dig in to the behavior of public officials, from the President to Bert Lance
to Congressman Sikes,4" and the reporters should not have to fear going to
jail to protect their notes and sources. Society loses when its watchdogs are
forced to become stoolpigeons.
III.

GAG ORDERS AND CLOSED COURTS

Reporters who cover the courts report the conduct of public officials in
two contexts. They see zoning officials and mayors and governors and even
Vice Presidents brought to the -bar of justice to account for their actions
in office-a process that often is a result of investigative reporting. And
they observe the conduct of the most mysterious of the public's servants,
the public officials who are least visible and the most difficult to evaluate:
the judges. But sometimes reporters aren't given the chance to report on
these matters. Sometimes they are shut out.
The U.S. Supreme Court has banned "gags" on the press itself.', But
judges are no less creative in avoiding unfavorable law than the lawyers
who appear before them, and they have kept court proceedings out of the
papers, not by telling reporters-not to print what they know, but by refusing to let them find out anything in the first place. Reporters have been
barred from court proceedings, files have been sealed, and the parties and
their lawyers have been ordered not to talk to reporters. And if the judge
himself doesn't issue the-order, the Code of Professional Responsibility
does it for him in the form of a sweeping disciplinary rule barring all
extrajudicial statements except those that a reporter probably could get
42
from a court file anyway.
All of this is done in the name of a "fair trial. ' 43 Prosecutors and judges
are well aware of the possibility that an appellate court will deem excessive. pretrial publicity a violation of the Sixth Amendment, just as the
U.S. Supreme Court did in the. Billy Sol Estes swindling case years ago."
The idea is to preserve the possibility of finding twelve persons not predisposed against the defendant, and the surprising ease with which that
seems to be accomplished in even the most highly publicized cases suggests that the brouhaha over pretrial publicity is unwarranted.
39. The CaldweU and Pappas cases were consolidated with Branzburg. Some states have
tried to resolve the problem with shield laws of varying types.
40. Florida's Robert Sikes, whose abuses of his position were first revealed by the press,
was eventually reprimanded by the U.S. House of Representatives. He did not seek reelection
in 1978.
41. Nebraska Press Ass'n v. Stuart, 427 U.S. 539 (1976).
42. ABA CODE OF PROFESSIONAL RESPONSIBILITY, DR 7-107. The ABA is, however, revising
this provision.
43. ABA CODE OF PROFESSIONAL REs'ONSIBILrrY, EC 7-33.
44. Estes v. Texas, 381 U.S. 532 (1965).
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Judge William J. Bauer of the Fourth Circuit has told editors that it is
a misconception that newspapers have a significant impact on jurors:
[Olne of the things you have fostered . . . is to think that you really
influence people and that four days after they read a story, they will
remember the first damn thing about it. The fact is, I discovered in trying
highly publicized cases, where the issues were brought out for months and
weeks beforehand in daily headlines-Chicago police-scandal cases involving 24 defendants in a single case, things of this nature-that when
we interrogated prospective jurors and asked them, "Do you remember
reading anything about this case?" by actual count, 94 percent never
remembered the story. The other 6 percent remembered vaguely that they
had read something about it. But only one-half of one percent remembered what it was they read, and less than half of those had made up their
minds as a result of what they had read. . . . [So] pretrial publicity
doesn't concern me at all. I don't think, 5really, it is a matter that should
concern either the media or the courts.'
To strike down gag orders simply because newspapers don't make any
difference anyway is hardly good constitutional theory, but Judge Bauer's
conclusions, undoubtedly reflected in scores of voir dire examinations all
over the country, do suggest that judges often react too quickly to the gagorder impulse. Judge Bauer's conclusions also suggest that it is folly to
deprive thousands of newspaper readers of the chance to read about important cases-even if it is only to satisfy idle curiosity-simply to preserve
the intellectual sanctity of twelve-or, in some states, six-unknown persons in their midst."4
Sometimes "courtroom management" of "concern for privacy" causes
reporters to be shut out. When U.S. Senator Edward Gurney of Florida was
tried on criminal charges of influence-peddling several years ago, many
hours of the long trial were spent in bench conferences, which reporters
could not hear. At least one of the bench conferences was about allegations
that a witness had been offered immunity in exchange for changing his
testimony. "Allowing the public to view only what is presented to a jury
vitiates the public's role as monitors" of the judicial system, said The
Miami Herald and The St. Petersburg Times in an appeal of the judge's
45.

Quoted in PROBLEMS OF JOURNALISM: PROCEEDINGS OF THE AMERICAN SOCIETY OF NEWS-

PAPER

EDITORS, 1976, at 226-27 (1976). See also Simon, Does the Court's Decision in Nebraska

Press Association Fit the Research Evidence on the Impact on Jurors of News Coverage?, 29
STAN. L. REV. 515 (1977); Kaplan, Of Babies and Bathwater, 29 STA. L. REv. 621, 623-24
(1977).

46. The Nebraska gag orders raised an interesting jurisdictional problem: Could the judge
in North Platte, Nebraska, tell The New York Times not to print something? Fred Graham
of CBS News says his report on one of the gag orders-which included an order not to report
on the order-ended like this: "If you are listening to this in Nebraska, disregard this broadcast." PROBLEMS OF JOURNALISM: PROCEEDINGS OF THE AMERICAN SOCIETY OF NEWSPAPER
EDITORS, 1976, at 233 (1976).

MERCER LAW REVIEW

[Vol. 30

refusal to let reporters listen. But the newspapers lost. 7 And in Washington, the names of important politicians, professionals and even a reporter-all of whom were said to be betting illegally-were sealed by the
U.S. attorney in a novel arrangement among prosecutors and the defendant bookmakers' and bettors' attorneys. A freedom-of-information law8
suit is pending.'
The U.S. Supreme Court has provided no guidance on the subject, although that situation may soon change. 9 In the meantime, there has developed a variety of standards.
When Maryland Governor Marvin Mandel was tried for mail fraud and
racketeering, the trial judge said he did not believe he could stop a defendant from talking to reporters, even though he restricted comment by
witnesses and lawyers. 50 At least two federal courts of appeals have said
that no trial participant can be gagged unless there is a "serious and
imminent threat of interference with the fair administration of justice."' '
There is also, however, the view that a court can issue restrictive orders if
it finds a "reasonable likelihood" that pretrial publicity would interfere
with a fair trial. 52
The American Bar Association once promoted the "reasonable likelihood" standard in its fair-trial/free-press guidelines on gag orders against
attorneys and other court officials. The ABA suggested a similar
"substantial likelihood" standard for closing courts and sealing records.
Since those guidelines were adopted in 1968, however, many courts have
decided that gag orders interfere with the first amendment rights of lawyers, 53 and others have recognized a public interest in open judicial pro47. United States v. Gurney, 558 F.2d 1202 (5th Cir. 1977), cert. denied sub. nom. Miami
Herald Publishing Co. v. Krentzman, 435 U.S. 968 (1978).
48. United States v. Gianaris, 454 F. Supp. 505 (D.D.C. 1977); Fight to Advance the
Nation's Sports v. Department of Justice, Civ. Act. No. 77-2198 (D.D.C. Dec. 28, 1977). The
cases are summarized in 2 NEWS MEDIA & LAW 8 (April 1978), a publication of the Reporters
Committee for Freedom of the Press.
49. The Court has granted certiorari. in a New York case in which a trial judge closed
pretrial proceedings and sealed the transcripts. Gannett Co. v. DePasquale, 43 N.Y.2d 370,
401 N.Y.S.2d 756, 372 N.E.2d 544 (1977), cert. granted, 435 U.S. 1006 (1978).
50. United States v. Mandel, 408 F. Supp. 673 (D. Md. 1975). See also Chase v. Robson,
435 F.2d 1059 (7th Cir. 1970).
51. Chicago Council of Lawyers v. Bauer, 522 F.2d 242 (7th Cir. 1975), cert. denied, 427
U.S. 912 (1976); CBS, Inc. v. Young, 522 F.2d 234 (6th Cir. 1975). See also In re Oliver, 452
F.2d 111 (7th Cir. 1971) (reversing reprimand of attorney for extrajudicial comments). The
named defendant in the Chicago Council case was the same Judge Bauer who addressed the
ASNE. The suit challenged a court rule applying the "reasonable likelihood" standard, and
citation form made Judge Bauer's name prominent on a side of an issue with which he
apparently disagrees.
52. See, e.g., Central S. C. Chapter, Soc'y of Professional Journalists v. Martin, 431 F.
Supp. 1182 (D.S.C. 1977), aff'd with amendments, 556 F.2d 706 (4th Cir. 1977), cert. denied,

434 U.S. 1022 (1978). See also Sheppard v. Maxwell, 384 U.S. 333, 362-63 (1966) (dictum).
53. The leading case is Chicago Council ofLawyers v. Bauer, 522 F.2d 242 (7th Cir. 1975),
cert. denied, 427 U.S. 912 (1976).
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ceedings.5 4 At its.1978 convention, the ABA changed the guidelines drastically in response to recommendations by its Fair-Trial/Free-Press Committee, which was chaired by Ninth Circuit Judge Alfred T. Goodwin. Now
the guidelines clearly suggest a blanket prohibition against prior restraints
directly against the press 55 and establish a presumption in favor of openness, which can be overcome only in extreme circumstances. 5 The same
principle applies at every step of the judicial proceedings in a criminal
case.
The new ABA standards say essentially this: No restrictive order should
be imposed unless the court finds a "clear and present danger" to a fair
trial for the defendant, and courtrooms may not be closed or records sealed
unless the court finds no "reasonable alternative." Such alternatives, the
drafters suggest, include continuance, severance of defendants, change of
venue, replacement of the jury venire, intensive voir dire, extra peremptory
challenges, sequestration of the jury, or admonishing the jury.5" Any motion to seal files or close proceedings, moreover, must be made with the
defendant's consent, since the Sixth Amendment does, after all, promise
a defendant a "public" trial. 8
The drafters explain that the right to a public trial "does not belong
solely to the accused to assert or forego as he or she desires." The public
has "an overlapping and compelling interest in public trials" because of a
concern not only about fairness to a defendant but also about the
"efficiency, competence and integrity" of the judicial system. The news
media, the drafters say, have a "significant" role, since "few individuals
have the time or inclination to observe personally the operation of the
criminal justice system."'" One might add, of course, that these concerns
of the public are heightened when public officials are on trial, for those are
54. See, e.g., United States v. Cianfrani, 573 F.2d 835 (3d Cir. 1978). Cf. Landmark
Communications, Inc. v. Virginia, 435 U.S. 829 (1978) (striking down criminal punishment
of newspaper for publishing information about confidential disciplinary proceedings against
judge).
55. ABA STANDARDS, Administration of CriminalJustice, Fair Trial and Free Press 8-3.1
(2d ed. tent. draft, 1978) [hereinafter cited as ABA STANDARDS]. The draft was approved
except for a standard relating to cameras in courtrooms, Standard 8-3.6(a), at the ABA
Annual Convention in 1978.
56. ABA STANDARDS, 8-3.2, 8-3.6(d), 8-4.1, and related comments. There are similar standards for gagging attorneys, Standard 8-1.1, and violations are punishable by disciplinary
action rather than by contempt, Standard 8-1.3. Stricter rules apply to law-enforcement
officers, judges, and court personnel under Part IHof chapter 8. The standards, as the name
states, apply only to criminal trials. Since civil cases do not involve sixth amendment considerations, however, there is even stronger argument for standards at least as stringent for
restrictive orders in civil cases.
57. ABA STANDARDS, Comment to Standard 8-3.2. Standards for accomplishing these
alternatives are in Standards 8-3.3, 8-3.4, 8-3.5 and 8-3.6. See also Standard 8-3.7 (setting
aside verdict because of influence of "prejudicial matter").
58. ABA STANDARDS, 8-3.2.

59. ABA

STANDARDS,

Comment to Standard 8-3.2.
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the times when there is the greatest suspicion of secret deals and special
dispensations for those of influence.
Standards are meaningless if the press has no opportunity to argue them
before a judge makes a restrictive order. Some courts, accordingly, have
ruled that the press has a right to notice and an opportunity to be heard
before a judge makes a restrictive order, even though it does not operate
directly against the press. 0 It is the only practical protection against a
judge who hasn't had occasion-or doesn't want to take the time-to ponder the high-tension line between a fair trial and a free press.
IV.

EPILOGUE

Nobody elects the press. Indeed, newspapers are likely to have a monopoly in the towns they serve, and people either buy or do without. Justice
Stewart, in a speech at Yale a few years ago, said many Americans, "while
appreciating and even applauding the service performed by the press in
exposing official wrongdoing at the highest levels of our national government, are nonetheless deeply disturbed by what they consider to be the
illegitimate power of the organized press in the political structure of our
society."'" Adds editor Reg Murphy of the San Francisco HeraldExaminer: "If you were today to go to the people of the United States with
a referendum [and] ask them to adopt the First Amendment to the Con2
stitution, I have great doubts about whether it would be adopted."1
But readers-citizens-are not really opposed to a free press. They are
simply suspicious of something that appears magically on their doorsteps
(or, occasionally, in their flower beds) and intrudes into their living rooms
and has so much influence over what they do and what they think. They
are suspicious, one surveyor says, because they "know so little about the
papers and their editors-who you are, what you do, how you do it, and
what goes on inside the news room."
Readers expect their newspapers to be much more than a watchdog. The
paper must give them crossword puzzles, it must give them grocery ads, it
60. United States v. Schiavo, 504 F.2d 1 (3d Cir. 1974) (en banc), cert. denied, 419 U.S.
1096 (1975); Gannett Co. v. DePasquale, 43 N.Y.2d 370, 401 N.Y.S.2d 756, 372 N.E.2d 544
(1977), cert. granted, 435 U.S. 1006 (1978); Northwest Publications, Inc. v. Anderson, 259
N.W.2d 254 (Minn. 1977); Times Publishing Co. v. Hall, 357 So. 2d 736 (Fla. Dist. Ct. App.
1978). The U.S. Justice Department, however, opposed notice to the press in its brief filed
with the Supreme Court in Central S. C. Chapter, Soc'y of Professional Journalists v. Martin,
556 F.2d 706 (4th Cir. 1977), cert. denied, 434 U.S. 1022 (1978).
61. Stewart, 'Or of the Press,' 26 HASTINGS L.J. 631 (1975), excerpted from a speech at
the Yale Law School Sesquicentennial Convocation, New Haven, Conn., on Nov. 2, 1974.
Justice Stewart took exception to the view that "many Americans" seem to hold.
62. Panel discussion, The Role and Responsibility of the Press and the Senate in Examining the Ethics of Public Officials, Mercer University, May 5, 1978 (unpublished transcript).
63. Clark, Interim Report on the 'New Social Contract' Research Project, Sept. 18, 1978
(unpublished). Ruth Clark, senior vice president of Yankelovich, Skelly & White, Inc., is
doing her research for the American Society of Newspaper Editors.
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must give them sports and stories about the good in their towns. It must
tell them how to get along with inflation and what clothes are fashionable
to buy and where they might go on trips and free evenings. It must tell
them how -their congressman is voting and what their President is proposing and what their town council is counseling. What did readers miss most
during the New York newspaper strike? Retail ads, food coupons, entertainment listings, reviews, sports features and analysis, television listings,
and classified ads. 4 New York survived quite well, thank you, without
James Reston.
A small-town editor supposedly once was asked how he sold any papers
when everybody already knew what everybody else was doing. "They don't
buy my paper to find out what's going on," he responded. "They buy my
paper to find out who's been caught." In the cities, however, newspapers
take the place of barber-shop gossip. With reporters as their surrogates,
readers associate with high society, they ride balloons across the ocean,
they see New York fashion shows, they cruise to exotic places. And again
with reporters as their surrogates, they raise hell with a bureaucracy which
seems otherwise impenetrable.
These hell-raising stories-investigative stories-are not the results of
efforts to "get" someone. They often grow from a rather common-place
story-a third-rate burglary, perhaps. People read one story and call in
with a little more information. Or something perplexes a reporter, and he
and his editor decide to pursue it.
Often this process means that the story trickles out a day at a time, a
headline at a time. The reporter writes what he knows so far, and it has a
headline. He discovers a new snippet of information, and that has a headline. Another development brings yet another headline. Daily newspapers
can't wait for everything to finish happening before they publish the story
about it. The headlines may not be the biggest and boldest in the paper,
but they are there, reminding people that someone is doing something that
doesn't seem quite right. Newsweek called it "barking loud enough and
long enough to arouse the caretakers of government," but, if that is all it
is, it is indeed nothing but the baying of hounds after a rabbit. Good
reporters, like good watchdogs, don't bark at the same thing over and over;
they bark at what is new and unusual. The old facts show up in a new story
only to give perspective and refresh recollection. But readers are rarely
involved enough in the story to recognize the subtleties of a newfound fact;
to them, it is just another story about Bert Lance, another yap by the
hounds.
Newspapers will go on being watchdogs, even though some reporters go
to jail to protect sources, even though trials of important officials are held
behind closed doors, even though libel judgments loom large. The law may
make editors more careful, but it certainly has made them more skittish.
64.

Id.
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They ask if a story is worth the risk of going to jail to protect a source. They
ask if a story is worth the risk of a big judgment. They ask if the pursuit
of truth is worth the trouble.

