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I. INTRODUCTION

The impending, large-scale resumption of executions in the United
States' insures that capital punishment will continue to be of widespread
interest. The present study focuses primarily on the attitudes of law stu-
dents and secondarily on attitudes of various members of the legal profes-
sion toward the death penalty. Factors of traditional interest explored in
this study are the possible relationships between attitudes toward capital
punishment and demographic features such as region and party identifica-
tion.

This study also permits an investigation of three related areas bearing
directly or potentially on the administration of justice: (1) the extent of
defense- or prosecution-proneness on the part of law students, (2) open-
mindedness on the part of law students (at least with regard to capital
punishment), and (3) the process of law school socialization.

A. Attitudes Toward the Death Penalty

For at least twenty-five years pollsters have regularly surveyed the atti-
tudes of the American public toward capital punishment.2 In general, sup-
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Michigan (J.D.. 1962); Harvard University (LL.M., 1969).
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1. The ten-year moratorium on executions in the United States ended on January 17,

1977, when Gary Gilmore was executed in Utah. N.Y. Times at 1, col. 4 (January 18, 1977).
As this article goes to press, several executions appear iminent. It is likely that, with the
exhaustion of legal remedies, many death-row inmates will soon be executed unless executive
clemency is exercised.

2. For a review of polls relating to attitudes towards the death penalty from 1936-69, see
Erskine, The Polls: Capital Punishment, 34 PuB. OPINION Q. 290 (1970). More recent polls
are reviewed in Vidmar and Ellsworth, Public Opinion and the Death Penalty, 26 STAN. L.
REv. 1245, 1249 n.22 (1974). A very recent poll (conducted March 3-6, 1978), which includes
a summary of trends since 1956, is found in GALLUP OPINION INDEx 22 (Sept. 1978)
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port for the death penalty declined substantially from 1953 to 1966, and
then increased again,3 apparently in response to both perceived and real
increases in crime.4 The latest Gallup poll indicates that as of early March,
1978, the percentage of persons across the country who were "in favor of
the death penalty for persons convicted of murder" was sixty-two percent,
which is not far below the figure of sixty-eight percent recorded in 1953.5

Regional comparisons have been made by Gallup at least since 1969.
These polls show, perhaps contrary to the conventional wisdom, that per-
sons in the South are less in favor of capital punishment than those in the
rest of the nation.' A 1973 Harris poll, however, indicates that Southerners
are more favorably disposed toward capital punishment than are persons
in other areas of the country Such national surverys have also tended to
show that Democrats are less favorably disposed toward capital punish-
ment than are Republicans.'

Some studies have shown that'it may be misleading to inquire about the
death penalty in the abstract; general support for the death penalty, even
in murder cases, may not be the equivalent of a willingness to impose it
in a particular case. This is not surprising in light of psychological re-
search that suggests that "an attitude" may consist of separate attitudes
in relation to an object and the context or situation in which that object is
perceived. 0 Thus, for example, although fifty-nine percent of the persons
responding to a 1973 nationwide Harris poll stated that they "believed in"

3. GALLUP OPINION INDEX 22 (Sept. 1978).
4. Because of numerous factors affecting the reporting of crime by local police agencies,

including different definitions of criminal acts, changes in methods of reporting, incentives
(sometimes monetary and sometimes political) to either exaggerate or minimize crime, and
the extent of criminal activity not reported to the police, it is difficult to know the precise
extent of crime. PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION OF

JUsTIcE, THE CHALLENGE OF CRIME IN A FREE SOCIETY 20-29 (1967).
5. GALLUP OPINION INDEX 22 (Sept. 1978).
6. GALLUP OPINION INDEX 24 (July 1976); GALLUP OPINION INDEX 14 (April 1972); GALLUP

OPINION INDEX 19 (December 1972); GALLUP OPINION INDEX 15 (March 1969). In all reports
except that of April, 1972, the South had the lowest regional percentage of those favoring the
death penalty for murder; in April, 1972, the South's percentage was higher than the Mid-
west's, but lower than the East's and the West's.

7. Louis HARRIS & -AssoCIATES, YEARBOOK OF PUBLIC OPINION 375 (1973).
8. Notes 6 and 7 supra; GALLUP OPINION INDEX 27 (December 1972).
9. Vidmar and Ellsworth, Public Opinion and the Death Penalty, 26 STAN. L. REV. 1245,

1249 n.22 (1974).
10. M. ROKEACH, BELIEFS, ATITUDES AND VALUES 126 (1968). The situation may be even

more complex than that suggested by the distinction between attitude toward object and
attitude toward situation, for it also appears that "it is inaccurate and misleading to say that
different people have different attitudes concerning the same 'thing.' For the 'thing' simply
is not the same for different people. . . .We do not simply 'react to' a happening. . . in a
determined way. . . .We behave according to what we bring to the occasion and what each
of us brings to the occasion is more or less unique." Hastorf and Cantril, They Saw A Game:
A Case Study, 49 J. ABNORMAL AND Soc. PSYCH. 129, 133 (1954). See also Vidmar and Rokeach,
Archie Bunker's Bigotry: A Study in Selective Perception and Exposure, 24 J. COM. 36 (1974).
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the death penalty, only forty-one percent said that all persons convicted
of killing a policeman or prision guard should receive the death penalty."

B. Prosecution-Proneness

This distinction between a general attitude toward capital punishment
and an attitude towards the imposition of this penalty in a particular case
was relied on by the United States Supreme Court in Witherspoon v.
Illinois,2 in which the Court held that a death sentence was unconstitu-
tionally imposed by a jury from which all persons with "conscientious
scruples" against capital punishment had been excluded. The Court stated
that only those who could not impose the death penalty under any circum-
stances or who could not impartially determine the guilt or innocence of
the defendant could be excluded.'3

The Court in Witherspoon, however, rejected the argument that persons
who had no scruples against the infliction of capital punishment were
biased against the defendant on the issue f guilt or innocence." The Court
found that three unpublished studies which suggested prosecution-
proneness on the part of nonscrupled jurors were not a sufficient basis on
which to ground a constitutional rule;' 5 it left open the possibility that
additional empirical (and quantitative) studies might lead to a contrary
conclusion."

Since Witherspoon, a number of attempts have been made to explore,
directly or indirectly, the relationship between prosecution-proneness and
attitudes toward capital punishment.'7 One such attempt was made by

11. Louis HARRIS &.AssoCIATES, YEARBOOK OF PUBLIC OPINION 395, 375-76 (1973).
12. 391 U.S. 510 (1968).
13. Id. at 513-14, 520 (by implication).
14. Id. at 517-18. Apparently the argument was first formally made in Oberer, Does

Disqualification of Jurors for Scruples Against Capital Punishment Constitute Denial of Fair
Trial on Issue of Guilt?, 39 TEx. L. REv. 545 (1961).

15. 391 U.S. at 517 n.10. Two of the three were subsequently published. H. ZEIZEL, SOME

DATA ON JURY ATrTUDES TOWARDS CAPITAL PUNISHMENT (1968); Goldberg, Toward Expansion
of Witherspoon: Capital Scruples, Jury Bias, and Use of Psychological Data to Raise Pre-
sumptions in the Law. 5 HARV. C.R.-C.L. L. REV. 53 (1970).

16. "In the light of the presently available information, we are not prepared to announce
a per se constitutional rule requiring the reversal of every conviction returned by a jury
selected as this one was." 391 U.S. at 518.

In Lockett v. Ohio, 4.38 U.S. - , 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978), the Supreme
Court reiterated a view expressed in Witherspoon and held that jurors could be excluded for
cause in the guilt-determination phase of the trial when, because of opposition to the death
penalty, they made it .'unmistakably clear' that they could not be trusted to 'abide by
existing law' and 'to follow conscientiously the instructions' of the trial judge." 438 U.S. at
- , 98 S. Ct. at 2960, 57 L. Ed. 2d at 984.

17. The only study making an effort to relate attitudes towards capital punishment di-
rectly to verdicts in mock trials is Jurow, New Data on the Effect of a "Death Qualified" Jury
on the Guilt Determination Process, 84 HARV. L. REV. 567 (1971) [hereinafter cited as
Jurow]. Other studies approach the problem less directly. Hortsman, Testing a Jury Selec-
tion Scale and Theory in Court (1977) (unpublished dissertation in University of Oklahoma

1979]
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George Jurow, who developed the Capital Punishment Attitude Question-
naire. 18 It consists of two parts: the first measures an expression of general
views toward capital punishment on a five-point scale, from strong opposi-
tion to strong support. The second part inquires what a respondent would
do if that person were on a jury; again, a five-point scale is used. Jurow
found that responses to both questions were significantly related'" to ver-
dicts given by mock jurors in one of two simulated criminal cases, 20 al-

library) (relation between authoritarianism and actual jury verdicts); Bronson, On the Con-
viction Proneness and Representativeness of the Death-Qualified Jury: An Empirical Study
of Colorado Veniremen, 42 U. COL. L. RED. 1 (1970) (correlation between prospective jurors'
attitudes towards death penalty and their responses to questions regarding criminal proce-
dure); Thayer, Attitude and Personality Differences Between Potential Jurors Who Could
Return a Death Verdict and Those Who Could Not, 1970 PROCEEDINGS OF THE 78TH ANNUAL
CONVENTION OF THE AM. PSYCHOLOGICAL A. 445 (relation between authoritarianism and atti-
tudes towards death penalty); Rokeach and McClellan, Dogmatism and the Death Penalty:
A Reinterpretation of the Duquesne Poll Data, 8 DuQ. L. REV. 125 (1969-70) (relation between
dogmatism and attitudes towards death penalty); Comment, Witherspoon-Will the Due
Process Clause Further Regulate the Imposition of the Death Penalty? 7 DuQ. L. REv. 414
(1969) (relation between dogmatism and attitudes toward death penalty); Crosson, An
Investigation into Certain Personality Variables Among Capital Trial Jurors, 1968 PRo-

CEEDINGS OF THE 76TH ANNUAL CONVENTION OF THE AM. PSYCHOLOGICAL A. 371 (COMPARISON

of jurors who had served in capital cases with those who had served in noncapital cases and
who had professed scruples against infliction of capital punishment, with regard to dogma-
tism, authoritarianism, and liberalism-conservatism); Boehm, Mr. Prejudice, Miss Sympa-
thy, and the Authoritarian Personality: An Application of Psychological Measuring Tech-
niques to the Problem of Jury Bias, 1968 Wis. L. REV. 734 (correlation between responses to
instrument measuring "authoritarianism, anti-authoritarianism, and equalitarianism" and
verdicts in hypothethical cases presented in written form); Survey, The Death-Oriented Jury
Shall Live, 1 SAN FERN. V. L. REV. 253 (1968) (comparison of conviction rates in first-degree
murder cases with such rates in burglary and robbery cases for six months in Superior Court,
Los Angeles).

A number of these studies are reviewed in Davis, et. al., The Empirical Study of Decision
Processes inJuries, in LAW, JUSTICE AND THE INDIVIDUAL IN SOCIETY 326 (J. Tapp and F. Levine,
eds., 1977).

Several of these studies draw on major works developing the concept of the authoritarian
personality and dogmatism. The common assumption is that attitudes towards capital pun-
ishment are a reflection of a basic personality structure that manifests itself generally in
degrees of authoritatianism or dogmatism. See generally, T. AVoRNo, et. al., THE AurHORITAR-
IAN PERSONALITY (1950); M. ROKEACH, THE OPEN AND CLOSED MIND (1960).

18. Jurow, supra note 17, at 599.
19. Statistical significance is a convention according to which researchers are willing to

assume that certain results are not the product of chance. If the probability that the results
are the product of chance is less than one out of twenty, the relationship is said to be
"stastically significant." (This probability is usually expressed as follows: <.05. If this proba-
bility is less than one out of one hundred, it is expressed as follows: <.01.). Discussions of
probability theory can be found in any basic work on statistics, e.g. H. BLALOCK, SOCIAL
STATISTICS (2d ed. 1972).

20. In the first case, involving a killing during the course of a robbery, the evidence against
the defendant was exclusively circumstantial, but it did include some scientific evidence
(paraffin test); the defendant denied his guilt. Jurow, supra note 17 at 607-08. Fifty-six
percent of the mock jurors (employees of a large corporation) voted to acquit. Id. at 582. The
second case also involved the exclusive use of circumstantial evidence (including fingerprint
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though this was true of the first question (general views) only when Jurow
divided the responses into three categories: opposed to the death penalty,
neutral, and in favor of the death penalty.2 1 Those who indicated on the
second question (jury perspective) that they usually or always would vote
for the death penalty were more likely to convict; those who indicated that
they would never vote to impose the death penalty were more likely to
acquit.

22

Although Jurow did not "prove" that those who favor capital punish-
ment are more likely to convict, in part because of the lack of significant
relationships in case two, 23 and although other studies have both supported
and failed to support the prosecution-prone hypothesis,' the possibility
that this hypothesis is correct still exists. Support for this hypothesis is
provided by the general political science literature apparently showing a
relationship between judges' values and their decisions.2 5

evidence) against the defendant, a drug addict who was charged with rape and murder. In
this case, however, the defendant, who denied his guilt, had the benefit of expert testimony
from a doctor specializing in drug addiction. The doctor expressed grave doubts about
whether a drug addict in the state of withdrawal would have had sufficient sexual desire to
commit rape. Id. at 608-10. In this case 58% of the mock jurors voted to convict. Id. at 582.

In addition to the correlation between responses to the Capital Punishment Attitude Ques-
tionnaire and votes to convict or acquit in two mock trials, Jurow was able to relate these
votes to responses to several other instruments, some of which were taken directly from (or
were based on instruments reported in) authorities cited at note 17, supra.

21. Jurow, supra. note 17, at 582-83.
22. Id. at 583-84.
23. Jurow did not speculate about why the distribution of responses in the second case

was not statistically significant. One possible explanation is that all mock jurors heard case
one first. As pointed out above, supra note 20, the majority of the mock jurors voted to acquit
in case one, but voted to convict in case two, even though pre-tests indicated that in both
cases the "evidence was appropriately balanced." Jurow, supra note 17, at 581. Possibly some
of the "defense-prone" persons who voted to acquit in case one assumed that they were
supposed to acquit in one case and convict in the other (for the sake of symmetry or because
of a knowledge that most persons brought to trial are in fact found guilty). Perhaps some of
the "prosecution-prone" persons who voted to convict in case one made no such assumption;
having already voted to convict in case one in accordance with a predisposition to convict,
and knowing that most persons who are brought to trial are in fact convicted, they felt no
obligation to vote for acquittal in case two. This speculation cannot, however, explain why
Jurow did find correlations between the votes in both cases with the responses to some of the
questions from some of the other instruments.

Other methodoligical problems that make it inappropriate to assume that the result in case
one proved the theory of prosecution-proneness are acknowledged by Jurow: (1) possibility
that, as in a jury deliberation, group responses might differ from individual responses, (2)
possibility that mock jurors' responses would differ from real jurors' responses, and (3) possi-
bility that the sample (taken from employees of a corporation) was not a representative
sample of actual jurors. Id. at 596-97.

24. See note 17, supra.
25. E.g., AMERICAN JUDICIAL BEHAVIOR (S. Brenner ed. 1973); W. MURPHY AND J. TANEN-

HAUS, THE STUDY OF PUBUC LAW (1972); S. NAGEL, THE LEGAL PROcEss FROM A BEHAVIORAL

PERSPECTVE (1969); G. SCHUBERT, THE JUDICIAL MIND REvIsrrED (1974); G. SCHUBERT, THE

JUDICIAL MIND (1965); JUDICIAL BEHAVIOR (G. Schubert, ed., 1964). For a useful discussion and
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C. Open-Mindedness

One question raised by the apparent relationship between approval of
capital punishment and prosecution-proneness is whether this is an iso-
lated phenomenon or whether it is part of a larger personality structure.
The Jurow study indicates that the latter possibility is more likely. Indeed,
Jurow found that "[t]he more a subject is in favor of capital punishment,
the more likely he is to be politically conservative, authoritarian and puni-
tive in assigning penalties upon conviction." '" "Authoritarianism" is also
related to "dogmatism" or lack of open-mindedness." Rokeach and
McClellan have concluded on the basis of data obtained from a poll of
Duquesne University students that those most strongly in favor of impos-
ing capital punishment for murder were significantly more dogmatic than
persons expressing other views about capital punishment.2

8

D. Socialization

More broadly, the question arises whether attitudes toward capital pun-
ishment can be explained at least partially as the product of one or more
processes of socialization. If so, to what extent is there a process of sociali-
zation that is peculiar to professional training, for example, in law school? 2

II. METHODS

The data for this study came from four samples drawn for the purposes
of a larger study of legal careers, especially judicial careers, being con-
ducted by the senior author.30 Our major sample consists of law students

critique of much of the methodology used in these works, see Symposium: Social Science
Approaches to the Judicial Process, 79 HARv. L. REv. 1551 (1966).

26., Jurow, supra note 17, at 588.
27. The term "authoritarianism" was rst popularized in T. ADORNO et al., THE AU'HOm-

TARIAN PERSONALITY (1950). Despite the generality of the title, the focus of the study was
"rightwing" authoritarianism. Rokeach has attempted to show that the true authoritarianism
is a concept related to an absence of open-mindedness, and it is not restricted to any one part
of the political spectrum. ROKEACH, supra note 17.

28. Rokeach and McClellan, supra note 17, at 127.
29. Two studies of law school socialization are Erlanger and Klegon, Socialization Effects

of Professional School. 13 L. &. Soc'y REv. 11 (1978). Rathjen, The Impact of Legal Education
on the Beliefs, Attitudes and Values of Law Students, 44 TENN. L. REV. 85 (1976).

30. Apparently no prior study has attempted to compare the attitudes of judges with those
of law students and lawyers. One study has compared the attitudes of lawyers and judges
towards judicial office. Volcansek-Clark, Why Lawyers Become Judges, 62 JUDICATURE 167
(1978). Only one survey of which the senior author is aware has asked judges about their views
towards capital punishment; Nagel included the following statement (with which respon-
dents could agree or disagree on a five-point scale) in a questionnaire mailed to over 300 state
and federal appellate judges in 1960: "The death penalty is barbaric, and should be abol-
ished." S. NAGEL, THE LEGAL PROCESS FROM A BEHAVIORAL PERSPECTIVE 203 (1969). A number
of surveys of law students and lawyers have been conducted on a variety of subjects. E.g.,

[Vol. 30



19791 CAPITAL PUNISHMENT

enrolled in either compulsory courses in professional responsibility or in
noncompulsory, popular advanced courses in the spring semester, 1978, at
twenty-four law schools."' The schools were selected to insure geographical
representativeness. The course instructors distributed and collected the
questionnaires. Response rates in nineteen schools were high enough to
meet the criterion of at least fifty percent that we had set to assure repre-
sentativeness of respondents within each school.2

The total number of students in our final sample was 1081. Our second
sample consists of fifty young lawyers in the City of Houston who were first

SCHOOL OF LAW OF THE UNIVERSITY OF SOUTH CAROLINA, NEW DIRECTIONS IN LEGAL EDUCATION

(1970) (lawyers); A. BLAUSTEIn AND C. PORTER, THE AMERICAN LAWYER (1954) (lawyers); Baird,
A Survey of the Relevance of Legal Training to Law School Graduates, 29 J. LEGAL EDUC.
264 (1978) (lawyers); Carrington and Conley, The Alienation of Law Students, 75 MICH. L.
REv. 887 (1977) (law students); Laumann and Heinz, Specialization and Prestige in the Legal
Profession: The Structure of Deference, 1977 A.B.F. RESEARCH J. 155 (lawyers); Stevens, Law
Schools and Law Students, 59 VA. L. REv. 551 (1973) (lawyers and law students); Comment,
A Survey of Chicago Law Student Opinions and Career Expectations, 67 N.W. U. L. REv.
628 (1972) (law students). At least two surveys of law students have dealt, directly or indi-
rectly, with attitudes toward capital punishment. In Campbell, The Attitudes of First-Year
Law Students at the University of New Mexico, 20 J. LEGAL EDUC. 71 (1967), all students were'
asked, inter alia, whether and under what circumstances capital punishment should be re-
tained. In Rathjen, The Impact of Legal Education on the Beliefs, Attitudes, and Values of
Law Students, 44 TENN. L. REv. 85, 1101-105 (1976), students were asked, inter alia, to
evaluate along several dimensions the first major death penalty case, Furman v. Georgia, 408
U.S. 238 (1972). Surveys of law students are collected in Barry and Connelly, Research on
Law Students: An Annotated Bibliography, 1978 A.B.F. RESEARCH J. 751.

31. Instructors at 29 schools agreed to distribute questionnaires, but five were unable to
do so for a variety of reasons.

Required courses in professional responsibility were chosen because it was assumed that
students enrolled in such courses would constitute a representative sample of advanced
students at their respective schools. (As it happened, at several schools some first-year stu-
dents were enrolled in these courses.) In a few instances, very popular advanced courses were
substituted for courses in professional responsibility because the latter were not required.

32. The law schools, together with the number and percentage of students enrolled in the
pertinent course, are shown below:

University of Arizona (40 out of 68 = 59%), University of California at Los Angeles (113
out of 146 = 77%), University of Connecticut (46 out of 65 = 71%), University of Georgia (40
out of 40 = 100%), University of Houston (51 out of 57 = 89%), University of Illinois (34 out
of 42 = 81%), Illinois Institute of Technology (Chicago-Kent) (24 out of 30 = 80%), University
of Maryland (60 out of 83 = 72%), University of Minnesota (77 out of 120 = 64%), University
of Missouri (Columbia) (83 out of 130 = 64%), University of Oklahoma (87 out of 108 = 81%),
University of Oregon (53 out of 97 = 55%), St. Louis University (29 out of 46 = 63%),
University of Santa Clara (55 out of 85 = 65%), University of South Carolina (43 out of 50 =
86%), Southern Methodist University (40 out of 58 = 69%), Seton Hall University (49 out of
70 = 70%), University of Utah (47 out of 75 = 63%), and University of Washington (123 out
of 137 = 90%).

The law schools at which the responses were below 50% are: Emory University (43 out of
130 = 33%), Fordham University (39 out of 350 = 11%), Harvard University (16 out of 45 =
36%), University of Indiana (Bloomington) (51 out of 130 = 39%), and University of Virginia
(42 out of 184 = 23%).
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admitted to practice in 19 7 3 .3 We have two samples of judges; the first
consists of ninety-one judges, who were attending two short courses at the
National Judicial College in Reno, Nevada, in 1978,u and the second con-
sists of seventy-nine judges of trial courts of general jurisdiction in Hous-
ton, St..Louis, and Minneapolis-St. Paul. With few exceptions, judges in
Houston and St. Louis were individually contacted by phone and asked
whether they would be willing to fill out the questionnaire. In all but one
instance, the judges either agreed to complete it or expresed willingness at
least to look at it before deciding whether to return it. Court administrators
in Minneapolis and St. Paul; who were contacted by phone, agreed to
distribute the questionnaires to members of their respective courts.3 1

Two questions about capital punishment previously used by
Jurow-The Capital Punishment Attitude Questionnaire-were asked of
all respondents. The questions; together with the possible responses, are
set forth below. (The numbers opposite the responses are the numbers used
in analyses computing means' and in statistical analyses).

Respondents were asked:

Check the one statement which best summarizes your general views about
capital punishment (the death penalty) in criminal cases:
1. I am opposed to capital punishment under any circumstances.
2. I am opposed to capital punishment except in a few cases where it may
be appropriate.
3. I am neither generally opposed nor generally in favor of capital pun-
ishment.
4. I am in favor of capital punishment except in a few cases where it may
not be appropriate.
5. I am strongly in favor of capital punishment as an appropriate pen-
alty.

Respondents were next asked:

Assume you are on a jury to determine the sentence for a defendant who
has already been convicted of _a very serious crime. If the law gives you a
choice of death, or life imprisonment, or some other penalty: (check one
only)
1. I could not vote for the death penalty regardless of the facts and
circumstances of the case.
2. There are some kinds of cases in which I know I could not vote for the

33. A random sample of attorneys'in Houston who were first admitted to practice in 1973
was obtained from the MART1NDALE-HuBBELL LAW DIRECTORY. Of 63 attorneys who were con-
tacted by phone, either personally or through their secretaries, 51 responded. Of these, 50
answered the Capital Punishment Attitude Questionnaire.

34. These judges are not representative of any locality or other characteristic; neverthe-
less, their responses may be usefully compared with other samples.

35. The response rates for judges were as follows: Houston (33 out of 41 = 80%),
Minneapolis-St. Paul. (23 out of 31 = 74%), and St. Louis (28 out of 39 = 72%).
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death penalty even if the law allowed me to, but others in which I would
be willing to consider voting for it.
3. I would consider all of the penalties provided by the law and the facts
and circumstances of the particular case.
4. I would usually vote for the death penalty in a case where the law
allows me to.
5. I would always vote for the death penalty in a case where the law
allows me to.

The Capital Punishment Attitute Questionnaire was selected in part
because responses to it were found to be significantly related to willingness
to convict in one of two mock trials conducted by Jurow. It was also
selected because it is very short; thus, busy judges and students would not
likely refrain from completing it because of the length.

The final reason for selection was that there is no obvious "right" answer
to the first part of the questionnaire, which deals with general views toward
capital punishment." The second question, which asks for responses from
the perspective of a juror, may be thought to contain a "correct" response
(no. 3) because of the law schools' traditional emphasis on subordination
of individual views to the requirements of the law. Thus, a comparison of
law student responses to the two parts may be expected to reveal some-
thing about the law school socialization process.

Ill. RESULTS AND ANALYSIS

The strategy of our analysis is to first present the answers given by
respondents to the questions about capital punishment' Then we will ex-
amine the factors which predict the general attitudes toward the death
penalty held by law students. Finally, we will treat some of the possible
consequences of a person's general attitude.

A. Responses of Students and Professionals

The responses of members of our samples to the two questions about
capital punishment are presented in Table 1, below. The following facts
about these findings stand out. First, more law students, lawyers, and
judges personally opposed capital punishment than favored it. Second, law
students expressed more opposition to capital punishment than did young
lawyers or judges. Third, respondents in all four samples were more likely
to answer in the "neutral" category when asked specifically about their
probable action on a jury in a capital case than they were when expressing
their general views. Fourth, law students (forty-one percent) were less

36. Compare this with a question dealing with the presumption of innocence used in
Boehm, supra note 17, at 749. The isolated use of such a question with law students would
increase the possibility of "deliberate dissimulation by persons who may be trying to present
themselves in a particular light." Christie and Cook, A Guide to Published Literature Relat-
ing to the Authoritarian Personality Through 1956, 45 J. PSHCH. 171, 175, (1958).

19791
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likely to respond in the "neutral" category than were young Houston law-
yers (fifty-six percent) or either of the samples of judges (sixty-four percent
and sixty-nine percent).

TABLE 1.

Attitudes Toward Capital Punishment Under Two Conditions Among
Law Students, Young Lawyers, National Judicial College Judges, and
Judges in Three Cities

National Three-
Law Young Judicial I City

General Views Students Lawyers College Sample

- percent --

1. Strongly oppose 33.2 14.0 17.6 12.8

2. Usually oppose 33.7 38.0 30.8 30.8

3. Neutral 10.2 8.0 17.6 21.8

4. Usually favor 12.8 20.0 18.7 18.0

5. Strongly favor 10.2 20.0 15.4 16.7

MEAN SCORE 2.3 .2.9 2.8 2.9
NUMBER RESPONDING (1081) (50) (91) (79)

Action As Juror

1. Never vote yes 30.0 12.0 14.4 9.5

2. Only sometimes vote yes 26.2 28.0 18.9 16.2

3. Vote on basis of law and facts 41.4 56.0 64.4 68.9

4. Usually vote yes 1.6 4.0 2.2 4.1

5. Always vote yes 0.8 0.0 0.0 1.4

MEAN SCORE 2.2 2.5 2.5 2.7
NUMBER RESPONDING (1069) (50) (90) (75)

Focusing specifically on the second question, we consider Jurow's theory
that those choosing response 1 are defense-prone and those choosing re-
sponses 4 and 5 are biased against the defense. If Jurow's theory is correct,
thirty percent of law students, and about twelve percent of lawyers and

judges, must be viewed as defense-prone. Much smaller percentages would
be categorized as biased toward the prosecution.

B. Region, Party, and Other Variables-General Views (Students)

We are now ready to examine the sources of approval and disapproval
of capital punishment among law students. We begin with region of the
country, because virtually all public opinion polls report regional differ-
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ences in attitude. As can be seen in Table 2, below, there were substantial
regional differences in attitude toward the death penalty among law stu-
dents. Students from the South more frequently voiced approval of capital
punishment (thirty-four percent) than did students from the North (nine-
teen percent) or West (eighteen percent). Students from border states
ranged between the two extremes (twenty-eight percent). This pattern can
be seen clearly in the differences among mean approval scores by region
(South = 2.7, North = 2.2, West - 2.1, and Border = 2.5). The reader will
note that the mean scores are a convenient way of summarizing the percen-
tage distributions shown in Table 2.

TABLE 2.

Attitude Toward Capital Punishment By Region

Border
Attitude North South State West

- percent -

Strongly oppose 34.1 19.7 28.1 41.4

Usually oppose 37.6 38.2 31.6 31.0

Neutral 9.6 8.1 12.1 10.2

Usually favor 10.5 20.2 14.8 9.7

Strongly favor 8.3 13.9 13.3 7.8

TOTAL (229) (173) (256) (423)

MEAN 2.2 2.7 2.5 2.1

Significant at the .001 Level

Party affiliation, our second major explanatory variable, was even more
strongly related to the approval of capital punishment (Table 3, below).
Democrats (seventy-eight percent) were much more likely to indicate op-
position to the death penalty than were Republicans (thirty-six percent).
Independents assumed an intermediate position (sixty-four percent oppo-
sition).

19791



- MERCER LAW REVIEW

TABLE 3.

Attitude Toward Capital Punishment By Party

Attitude Democrat Independent Republican

percent

Strongly oppose 43.0 30.5 8.9

Usually oppose 34.9 35.4 26.7

Neutral 7.9 11.9 11.1

Usually favor 8.1 12.2 30.4

Strongly favor 6.1 10.0 23.0

TOTAL (393) (469) (135)

MEAN 2.0 2.4 3.3

Significant at the .001 Level

Again the pattern of means clearly shows the overall relationship.
Differences in mean approval scores by other variables are shown in

Table 4, below. Age had little relationship to general attitude toward capi-
tal punishment. Our sample also showed slight but nonsignificant differ-
ences by race, with whites slightly more likely (mean = 2.4) to approve of
capital punishment than nonwhites (2.2). Males were considerably more
likely to approve of capital punishment than females. 6.'

TABLE 4.

Mean Approval Scores by Selected Demographic Factors--Student

Part A (General Views)

Mean Number

Age

21-26 2.4 (692)
27-34 2.4 (277)-
35-56 2.1 (53)

N.S.
Race

Caucasian 2.4 (918)

Other 2.2 (63)

N.S.

36.1. One cannot be too sure about the effect of race and sex because of the unusually
high number of respondents not indicating their race (10.5% or sex (7.4%).
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Male
Female

Year in School

1
2
3

Students with at least one lawyer parent

Yes
No

Law Review

Yes
No

Place of birth

200,000 or under
Over 200,000

Permanent residence

200,000 or under
Over 200,000

School Residence

200,000 or under
Over 200,000

Place of Expected Residence
Following Graduation

200,000 or under
Over 200,000

(723)
(291)

2.5
2.0

P<.001

2.8
2.4
2.2

P<.01

2.4
2.3

N.S.

2.2
2.4

P<.051

2.4
2.3

N.S.

2.4

2.2

N.S.

(65)
(618)
(365)

(93)
(944)

(196)
(885)

(393)
(390)

(515)
(417)

(506)
(431)

2.4
2.2

P<.01

2.5

2.2

P<.05

(285)
(459)
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There was a significant tendency for students to express progressively
lower approval for capital punishment as they went from the first year in
law school to the last year in law school. We were interested to know
whether there might be any difference of opinion among students who were
sons or daughters of lawyers. We found no real difference. If serving on a
law review is an indication of academic ability, then we found that stu-
dents who were doing better in law school were slightly less likely to favor
capital punishment.

Also as is shown in Table 4, we looked at several measures of the size of
the place in which a student resided. Students who were born in smaller
places (population of 200,000 or under), resided permanently in smaller
places, attended school in smaller places, or expected to reside in smaller
places after graduation from law school, indicated greater approval of capi-
tal punishment than did other students. None of these differences was
large, however.

C. Controlling for Other Variables-General Views (Students)

Our analysis thus far has indicated that region and party identification
have important effects on the opinions of law students towards capital
punishment. Party affiliation also varied by region, however, and what'
appears to be a difference attributable to political party may in fact be a
regional difference, or vice versa: Our next step is to consider the effects
of these two variables simultaneously. Since attitude toward capital pun-
ishment was also affected by sex, academic ability, and other factors, we
chose a method of analysis which allows us to adjust the mean approval
scores to take account of the influence of these other variables. Our find-
ings are presented in Table 5, below. Within each region, the adjusted
approval scores increased from Democrats to Independents to Republi-
cans. Republicans clearly most favored the idea of capital punishment.
Further, within each political party, students from the southern and bor-
der states were more approving than were students from the northern and
western states.

TABLE 5.

Mean Approval of Capital Punishment Among Law Students
By Region and Party - Adjusted for the
Effects of Variables Shown in Table 4.

Party Region

Noth South Border West

Democratic 1.9 2.2 2.3 2.0

(96) (170)

I[Vol. 30
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Independent 2.3 2.6 2.5 2.2

(99) (93) (97) (180)

Republican 3.0 3.8 3.3 3.1

(26) (24) (48) (37)

Regional Effect significant at .001 level

Party effect significant at .002 level

Numbers in parentheses are numbers responding.

Both of these effects are statistically significant, indicating that it would
be safe to say that these relationships hold for law students generally.

We suspected that the same students who opposed capital punishment
would find some career alternatives more attractive than others. We asked
all students to indicate the attractiveness of a number of career alterna-
tives. Students varied widely in the extent to which they found the various
possibilities inviting. Although there was some overlapping, there was a
pattern to their answers. Some students seemed to express a desire to help
or defend "the little man." They indicated that they were strongly at-
tracted by such nontraditional positions as members of a legal aid society,
public interest law firm, and public defender staff. Students who indicated
an interest in such nontraditional positions as advisor to an executive or
legislative body perhaps indicated greater concern for public service than
for prestige and monetary rewards. Other students appeared to indicate an
interest in defending "the system" (either governmental or economic) by
saying that they found the idea of being a prosecutor or a corporate house
counsel particularly appealing. Those students remaining were interested
in private practice, although they disagreed somewhat as to whether they
would rather practice alone or with a large or small law firm. Viewed in
this way, the career aspirations of law students were strongly related to
their attitudes toward capital punishment. As shown in Table 6, among
students interested in nontraditional positions, eighty-eight percent either
opposed or strongly opposed capital punishment, while only six percent
favored it to any degree. Those who were attracted to a career as a prosecu-
tor or house counsel had very different views. Fifty-three percent were
opposed to capital punishment while thirty-eight percent either favored or
strongly favored it. Those students interested primarily in private practice
fell between the two extremes.
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TABLE 6.

Attitude Toward Capital Punishment by Career Orientation

Nontraditional Traditional Defense of the
Attitude Practice Practice System

-- - percent -

Strongly oppose 58.7 31.5 19.8

Usually oppose 29.1 36.4 33.1

Neutral 6.5 12.7 9.3

Usually favor 2.2 12.5 19.6

Strongly favor 3.5 7.0 18.3

TOTAL (230) (473) (378)

MEAN 1.6 2.3 2.8

Significant at the .001 Level

Just as party identification varied by region, however, the careers found
attractive by students differed by both political party and region. Thus,
the possibility of misinterpretation of the findings again existed, and our
next step was a controlled analysis. Since our previous analyses showed
that regional differences were primarily between the southern and border
states on the one hand, and the northern and western states on the other,
we reduced this variable to two categories to simplify our presentation.

As can be seen in Table 7, students who were attracted by a nontradi-
tional career approved of capital punishment less frequently than did those
more interested in defending the system; this was so in all categories of
region and party identification-except among Republicans in the South.
Our statistical tests revealed that career orientation was related to stu-
dents' attitudes toward capital punishment independently of the effects of
region and party idenfication. Table 7 also shows, however, that party and
region were independently related to attitudes toward capital punishment.
Specifically, students from southern and border states who were interested
in defense of the system were more approving than were their counterparts
from the North and West. Further, Republicans were again more approv-
ing than Democrats.
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TABLE 7.

Mean Approval of Capital Punishment Among Law Students
by Career Orientation, Region and Political Party -

Adjusted for the Effects of the Variables Shown in Table 4.

Attracted By: North & West South & Border

Demo- Inde- Repub- Demo- Inde- Repub-
crat pendent lican crat pendent lican

Nontraditional
Practice 1.6 1.7 2.8 1.7 1.6 3.9

(86) (52) (7) (37) (32) (3)

Traditional
Practice 1.9 2.2 2.8 2.3 2.4 3.3

(99) (147) (25) (52) (76) (31)

Defense of the
System 2.4 2.7 3.5 2.4 3.1 3.5

(66) (80) (31) (53) (82) (38)

Career type significant at the .001 level.

Party significant at the .001 level.

Region significant at the .015 level.

D. Shift to the "Professionally Correct" Response (Students)

We next turn our attention to the second question on capital punish-
ment, which asked respondents to anticipate their probable action if they
were serving on a jury in a capital case. As noted earlier, many more
respondents answered this second question in the "neutral" category than
chose the neutral category when queried about their general views. The
"neutral" answer actually read, "I would consider all of the penalties pro-
vided by the law and the facts and circumstances of the particular case."
Since this would be the "correct" or "professional" response for someone
in the legal profession, it is not surprising that so many law students chose
it. Among those who had expressed an opinion for or against capital pun-
ishment in general, however, sixty-three percent did not shift to this neu-
tral, professionally correct position. This latter group may be thought of
as having permitted personal attitude to affect a professional judgment.
Our analysis focuses on the factors that predict which students will make
the shift to the more "professional" stance. Here we need to keep in mind
that the pattern of shift may tell us something about the relative open-
mindedness of the students as well as about law-school socialization.
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In our analysis of who shifted to the more professional stance, we first
consider the students' personal attitudes toward capital punishment. The
results, presented in Table 8, below, are rather astonishing. Of those stu-
dents who were strongly opposed, only seven percent shifted to the
"professionally coirect" stance. Among students who strongly approved of
capital punishment, seventy-six percent shifted. Further, among those
who simply favored capital punishment, eighty-two percent shifted to the
more professional position. In general, students who were opposed to capi-
tal punishment were far less likely to shift their position if on a jury than
were students who favored capital punishment. In addition, although this
tendency was not nearly so strong, those students in the more extreme
positions were less likely to shift. This difference was greater among stu-
dents opposed to capital punishment, but it also held for those who favored
it.

TABLE 8.

Students' Shift to the "Professionally Correct" Response
by General Attitude Toward Capital Punishment

Strongly Strongly
Oppose Oppose Favor Favor

- percent -

No shift 93.3 61.3 18.1 24.5

Shift 6.7 38.7 81.9 75.5

MEAN 1.1 1.4 1.8 1.8

TOTAL (359) (364) (138) (110)

Significant at the .001 level

Regional differences, shown in Table 9, below, were that students from
southern and border states were more likely to shift to the neutral position
than were those from the northern and western states. This is not surpris-
ing, since students from southern schools were more likely to favor capital
punishment, and since a student's initial attitude toward capital punish-
ment was so strongly related to the probability of shifting.

Political party affiliation was also related to the propensity of students
to shift to the more professional stance. As can be seen in Table 10, below,
Republicans were far more likely to shift (sixty-nine percent) than were
Democrats (twenty-seven percent).
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TABLE 9.

Students' Shift to the "Professionally Correct" Response by Region

Border
North South State West

- percent -

No Shift 72.2 54.3 56.8 68.5

Shift 27.8 45.7 43.2 31.5

MEAN 1.3 1.5 1.4 1.3

TOTAL (216) (164) (234) (410)

Significant at the .001 level

TABLE 10.

Students' Shift to the "Professionally Correct" Response by Party

Democrat Independent Republican

- percent -

No Shift 73.1 63.4 30.9

Shift 26.9 36.6 69.1

MEAN 1.3 1.4 1.7

TOTAL (376) (435) (123)

Significant at the .001 level

But again, Republicans were more likely to favor the death penalty, and
that tendency was strongly predictive of who would shift to the neutral
position.

The last of our major variables, career orientation, was also associated
with the shift, as is shown in Table 11, below. Among those students
attracted to nontraditional careers, only twenty percent shifted; forty-nine
percent of those interested in being corporation house counsel or prosecu-
tors shifted.

All of our major variables, then, were related to the shift to a more
professional stance. But, as we have seen, they were also related to each
other-in some cases, quite strongly. Our problem was to gauge the inde-
pendent effect of each variable, if any, when all of the important factors
were considered. Our initial approach was to compute the means within
categories of political party, region, career orientation, and general atti-
tude toward capital punishment. This proved unsatisfactory. The patterns
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TABLE 11.

Students' Shift to the "Professionally Correct" Response
by Career Orientation

Nontraditional Traditional Defense of
Practice Practice the System

- percent -

No Shift 80.4 67.0 50.9

Shift 19.6 33.0 49.1

MEAN 1.2 1.3 1.5

TOTAL (224) (448) (352)

Significant at the .001 level

of the seventy-six mean scores were just too complex to convey meaning.
Therefore, we turned instead to an analysis technique called multiple re-
gression. Although the computations and assumptions are both complex
and highly technical, the results are reasonably easy to interpret.

In multiple regression, there are two statistics that we need to consider:
the correlation coefficient and the standardized partial regression coeffi-
cient. The correlation coefficient measures the degree or strength of the
association between two variables. This coefficient varies between zero and
one. The sign of the coefficient (+ or -) indicates the direction of the
relationship. A correlation of zero means that there is no relationship be-
tween the two variables. The farther the number is from zero, the stronger
is the relationship. For example, in our sample, the correlation between
law school class and membership on a law review was .02. This indicates
that third year students are ever so slightly more likely to serve on a law
review, but that for all practical purposes in light of the extreme closeness
of .02 to zero, the year in school has no effect. Let us consider a second
example. The correlation between political party and the shift to neutral
was .253. Since we had assigned the higher scores to Republicans, this
means that Republicans were more likely to shift to the more professional
position. This relationship was fairly strong. If the reader will look again
at Table 10, he or she can see the exact relationship in percentages which
yields a correlation of .253.

The standardized partial regression coefficient, while a mouthful of sta-
tistical jargon, is interpreted as though it were a correlation coefficient.
That is, big is strong, and the sign tells the direction of the relationship.
The difference is that now all of the independent variables (in our case,
party, career orientation, age, etc.) are considered simultaneously. The
standardized partial regression coefficient between size of birthplace and
the shift to neutral was -.058; this indicates that students from cities were
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slightly less likely to shift to the more professional response category, and
this tendency was an independent effect. Multiple regression also allowed
us to test the independent effect of a variable for statistical signifi-
cance-that is, the probability that a relationship would occur by chance.
In the case of size of birthplace, the relationship, although very weak, was
statistically significant (we would get a coefficient this large for our sample
only 2.8% of the time if size of birthplace did not affect the shift among
law students in general).

We are now ready to look at the results of our regression analysis, pre-
sented in Table 12, below. The results are quite clear cut. The more law
students favored capital punishment, the more likely they were to shift
their opinion to the more professional position when asked to anticipate
their probable actions if they were to serve on a jury.

TABLE 12.

Regression of the Shift to the "Professionally Correct" Response on
Attitude Toward Capital Punishment, Region, Party, Career Orienta-
tion, Age, Sex, Race, Year in School, Law Review, Size of Place of
Birth, Size of School Residence, and Lawyer Parent

Standardized
Correlation Regression Significance
Coefficient Coefficient Level

Attitude toward capital punishment
(strongly favor) .554 .502 .001

Region (south-border) .143 .016 .500

Party (Republican) .253 .082 .003

Career Orientation (defend system) .230 -023 .405

Serve on Law Review? (Yes) -. 033 -. 002 .500

Age -. 073 -. 036 .177

Sex (female) -. 142 -. 028 .294

Race (non-White) .014 .047 .072

Year in School -. 087 -. 037 .154

Size of Birthplace -. 104 -. 058 .028

Size of School Residence -. 114 -. 039 .157

Parent is Lawyer? (Yes) .042 .043 .103

R 2 - .329

This relationship was very strong. Of the other three variables, which were
related when considered alone (party, region, and career orientation), only
political identification had an independent effect on propensity to shift.
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Even that relationship was not strong. Clearly, only general attitude to-
ward capital punishment and political party need to be seriously consid-
ered when we try to predict which students will shift to the neutral stance.

The final step in our analysis of the shift was to have a closer look at
the joint effects of these two variables. Our findings are presented in Table
13, below. They are somewhat complex. Among Democrats, each increase
in approval of the death penalty brought a corresponding increase in the
percentage shifting to the neutral position. Among Republicans, there was
an increase in the proportion shifting until We reached those who "strongly
favored" capital punishment. These were a little less likely to shift
(seventy-four percent) than were those who simply "favored" the death
penalty (eighty-eight percent). Further, there was a greater difference in
the percentage shifting between "strongly opposed" and "opposed" among
Republicans (seventeen percent to sixty-one percent) than among Demo-
crats (seven percent to thirty-four percent). A student's personal feelings
about capital punishment seemed to affect Independents a little differ-
ently. Among those who were against capital punishment, the difference
between those who were "strongly opposed" and "opposed" looked like
that of the Democrats (six percent to forty percent). Those who favored the
death penalty, however, looked more like the Republicans ("favor,"

eighty-four percent; "strongly favor," seventy-five percent).

TABLE 13.

Percentage Shifting to Neutral by Attitude Toward
Capital Punishment and Political Party

Attitude Party

Democrat Independent Republican

percent

Strongly Opposed 7.1 6.3 16.7
(169) (143) (12)

Opposed 33.6 39.8 61.1
(137) (166) (36)

Favor 68.8 84.2 87.8
(32) (57) (41)

Strongly Favor 83.3 74.5 74.2
(24) (47) (31)

Numbers in parentheses are numbers responding.

Next we turned our attention to the effects of party identification.
Among those who were opposed to capital punishment, whether "strongly"
or not, Republicans were more likely to shift than were Democrats. Among
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those students who "strongly favored" the death penalty, Republicans
were less likely to shift than were Democrats. We have noted above that
Republicans were far more likely personally to approve of capital punish-
ment than were Democrats. Our interpretation of these data is as follows:
for both Democrats and Republicans, those who were in the extreme cate-
gories and were in the same position as the majority of their fellow party
members (Democrats who were strongly opposed and Republicans who
were strongly in favor) tended to maintain their original position and not
shift to the more professionally correct answer. Those students whose per-
sonal opinions were clearly out of line with the majority position of their
fellows, however (Democrats who strongly favored capital punishment and
Republicans who were strongly opposed), tended to shift to the profession-
ally correct position. The response of Independents, whose political refer-
ence groups are not nearly so clear, was to some extent like that of both
Republicans and Democrats. The reader should keep in mind when evalu-
ating this interpretation that the overall influence of students' general
attitude was far stronger than the influence of party.

E. Practicing Professionals

We have seen that among law students, those who were opposed to
capital punishment were quite likely to let their personal opinions offset
their professional judgments. Would it be safe to say that this held for the
legal profession generally? After all, law students are just now undergoing
socialization into the profession. Their youthful exuberance has not yet
been tempered to a great extent by the experience of dealing with cases in
which the reputation, fortunes, liberty, or even the lives of real people
depend upon their professional judgment and behavior.

In an attempt to answer this question, we next examined the responses
of three samples of the legal profession. The first sample consisted of young
lawyers in the city of Houston. The second sample consisted of experienced
judges sitting in the cities of Houston, St. Louis, and Minneapolis-St.
Paul. The third sample was of (mostly new) judges from across the nation
who attended the National Judicial College. Our background data on these
small samples were limited. We could, however, examine the effects of
region on attitude toward capital punishment among judges in the three-
city sample to see whether there were dramatic departures from the rela-
tionships reported for students.

As can be seen in Table 14, below, judges from the northern city,
Minneapolis-St. Paul, were much more likely to oppose the death penalty.
Indeed, none of these judges was strongly in favor of capital punishment.
In the southern city, Houston, however, a majority of judges favored capi-
tal punishment. Judges from St. Louis, a border state city, fell somewhat
in between. If anything, regional differences of opinion were greater among
judges than among students. The pattern, of course, was the same.
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TABLE 14.

Attitude Toward Capital Punishment Among Judges by City

Attitude City

Minneapolis-
Houston St. Louis St. Paul

percent

Strongly Opposed 6 8 33

Opposed 25 27 43

Neutral 16 39 10

Favor 22 15 14

Strongly Favor 31 12 0

MEAN 3.5 3.0 2.1
(NUMBER) (32) (26) (21)

Difference between cities (F-Test) significant at .001 level

More important was the question of the shift to the more professional
stance when these professionals were asked to state their probable action
if they were to serve as a member of a jury. The two samples of judges
(fifty-nine percent and fifty-seven percent) and the young Houston lawyers
(fifty-three percent) were more likely to shift than were students (thirty-
six percent). This was certainly to be expected. We learned from our analy-
sis of students, however, not to make too much of these figures until we
knew a person's personal opinion about the death sentence.

Among the sixty-two judges in the three-city sample who did not choose
the neutral response when asked about their general views toward capital
punishment, the relationship was very much the same as for students
(Table 15, below). The proportion shifting ranged from zero of those
strongly opposed to capital punishment to eighty-six percent of those who
favored it. As were the students, the judges who strongly favored the death
penalty were slightly less likely to shift than those who simply favored it.
Out statistical analysis revealed that an incredible fifty-nine percent of the
variation in shifting among these judges could be explained by knowledge
of their general attitude toward capital punishment.

Analysis of the seventy-five judges in the National Judicial College sam-
ple who did not initially choose the neutral response showed exactly the
same pattern as did analysis of the other judges. In this case, personal
attitude toward capital punishment explained sixty-two percent of the
variation. Finally, among the forty-six young Houston lawyers who did not
select the neutral response to the question about general attitudes, those
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TABLE 15.

Percentage Shifting to the Professional Stance by Attitude Toward
Capital Punishment-Three Samples of Practicing Professionals

Sample Attitude Toward Capital Punishment
- percent -

Strongly Strongly
Oppose Oppose Favor Favor

Young Lawyers 0 42 80 80
(7) (19) (10) (10)

Judges-3 City 0 54 86 77
(11) (24) (14) (13)

Judges-Judicial. College 6 57 94 79

(16) (28) (17) (14)

Attitude to Shift, Probability = .001 all tests

Numbers in parentheses are numbers responding in each category on
question relating to general attitudes.

in favor of capital punishment were far more likely to shift than were those
who were opposed.

Clearly, the pattern established for students also held for these active
members of the legal profession.

IV. CONCLUSION

The finding of a strong relationship between region and party identifica-
tion on the one hand, and general attitude toward capital punishment on
the other, is hardly surprising in light of past polls relating to the death
penalty.

With regard to region, the finding that students in the South are more
favorably inclined toward capital punishment than those in other parts of
the country is consistent with the result of the Harris Poll of 1973, but it
is inconsistent with virtually all of the Gallup Polls taken since 1969.
Considered in isolation, the Gallup results may be thought to reflect the
substantial migration of people to the Sunbelt, but obviously this hypothe-
sis cannot explain the differences between the Gallup results and the Har-
ris results, the latter of which seem to be confirmed by our study.

Of greater interest is the shift in attitude shown by students when they
moved from a consideration of capital punishment in the abstract to a
choice of alternative actions as members of a hypothetical jury. This shift
may be viewed from at least two perspectives.

First, it is possible to concentrate on the result of the shift. Many more
students indicated that they would refuse to impose capital punishment
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under any circumstance (response category one) than showed determina-
tion to impose the death penalty "usually" or "always" (categories four
and five). If Jurow was right, the former are "biased" in favor of the
defense, and the latter are "biased" in favor of the prosecution. Our study
shows a much greater defense bias among law students than previously has
been thought to exist in the general population. Under Witherspoon, thirty
percent of the students could be challenged for cause, whereas only ten
percent of the Jurow sample could be thus challenged. 7 One must note,
however, that Jurow reached his conclusions after relating responses to his
questionnaire to verdicts in two mock cases. We were unable to replicate
this phase of his study.

Second, we may focus on possible explanations of the shift. Several
questions are raised: to what extent is the shift attributable to personality
factors? If it is at least partly attributable to such factors, are we dealing
with an aspect of the larger personality structure, or are we dealing with
an isolated phenomenon not broadly representative of the larger
personality? To what extent is the shift the product of law-school
socialization?

Is the pattern of shift explicable chiefly as a manifestation of an aspect
of personality? Rokeach has distinguished the concept of rigidity from the
phenomenon of the closed mind; the former refers "to the resistance to
change of single beliefs (or sets or habits)," whereas the latter "refers to
the resistance to change of systems of beliefs." 5 It is possible that we are
dealing here merely with an example of rigid thinking on the part of many
of those opposed to capital punishment, and not an example of the closed
mind.

On the other hand, as indicated above, Rokeach and McClellan sug-
gested in one study3 that dogmatism (or an absence of open-mindedness)
might be related to an expressed willingness or unwillingness on the part
of certain university students to impose the death penalty in a murder
case. Indeed, they hypothesized that both extreme proponents and oppo-
nents of the imposition of capital punishment in that study were more
dogmatic than those choosing less extreme positions.4 0

The dogmatism hypothesis is consistent with the~tendency of those who
identified with either the Democratic or Republican parties not to shift to
the neutral position if they held general views consistent with those of the

37. Even though Witherspoon did not consider explicitly the exclusion of those adamantly
favoring the death penalty, Jurow has suggested that those saying that they would usually
or always vote for the death penalty if on a jury are "biased" against the defendant. Jurow,
supra note 17, at 588. Using his criteria, one would have to conclude that fewer law students
than those in the Jurow sample were prosecution-prone (2.4% for law students as opposed to
7.4% for the Jurow sample.)

38. ROKEACH, supra note 17, at 183.
39. Rokeach and McClellan, supra note 17, at 127.
40. Id. at 126.
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party with which they identified.- (It will be recalled that Democrats who
were generally opposed to capital punishment in the abstract tended not
to shift to the neutral position; Democrats who generally were in favor of
capital punishment tended to shift. The converse was true of Republicans.)
Dogmatism is said to involve, in part, acceptance of beliefs because they
are acceptable to respected authority figures." Arguably, students who
held views consistent with the party of their choice were sufficiently influ-
enced by that authority to reject the "professionally correct" response to
the question posed from the perspective of a juror. Students whose general
views of capital punishment were inconsistent with those of their party
demonstrated, by that fact alone, that they were not greatly influenced by
respected authority on this issue.

The difficulty with both the rigidity and dogmatism hypotheses, as ap-
plied to our study, is that we would have to conclude that over thirty
percent of the students in our sample are either quite rigid (at least in one
area) or substantially dogmatic, despite the fact that many of these stu-
dents (including a fair number of law review students) have successfully
performed the analytic and synthesizing tasks required of law students.
(Rokeach has stated that rigid people tend to have difficulty with analysis,
while dogmatic persons tend to have difficulty with synthesis)2

If it can be concluded that those choosing responses one, four, and five
on the part of the questionnaire asking about one's potential action as a
juror are relatively dogmatic, then another of Rokeach's hypotheses would
be supported: that the closed mind is not necessarily associated with any
particular ideology, and dogmatic people can be found across the political
spectrum.43

Still another possibility is that those who express unwillingness to im-
pose the death penalty are not rigid or dogmatic at all; rather, they have
merely assumed a position "taken by rational and humane men."" Accord-
ing to this argument, after study and deliberation they have likely con-
cluded that the death penalty does not deter45 and that its administration
is counterproductive because it is expensive and disruptive of the rest of
the system for the administration of criminal justice." Accordingly, the
facts of each individual case are not pertinent, and the failure to consider
them cannot constitute a failure to "act on relevant information received
from the outside on its own intrinsic merits, unencumbered by irrelevant

41. ROKEACH, supra note 17, at 56-57.
42. Id. at 185, 193.
43. Id. at 117.
44. Rokeach and McClellan, supra note 17, at 125.
45. At least, so it is argued, the evidence does not establish the deterrent effect of capital

punishment. E.g., Forst, The Deterrent Effect of Capital Punishment: A Cross-State Analysis
of the 1960's, 61 MINN. L. REv. 743 (1977). Contra, Ehrlich, The Deterrent Effect of Capital
Punishment, 65 AM. ECON. REv. 397 (1975).

46. E.g., Furman v. Georgia, 408 U.S. 238, 363, 369 (1972) (Marshall, J., concurring).
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factors in the situation arising from within the person or from the out-
side." 7

As persons personally opposed to capital punishment, we are tempted
simply to accept this last possibility. We cannot do so, however. The evi-
dence is inconclusive."5 It remains a possibility, but so do the rigidity and
dogmatism hypotheses.

With regard to socialization, we have seen that judges and young lawyers
followed the pattern that was characteristic of students in our sample. The
most important predictor of response to the question about likely action
while one is serving on a jury was the response to the first question about
general views towards capital punishment; those who were most opposed
to capital punishment were least likely to shift to the neutral or
"professionally correct" position. We have already reported that this pat-
tern was very strong and statistically significant, but our readers may find
the following nonstatistical results more illuminating: of the thirty-four
young lawyers and judges who indicated strong opposition to capital pun-
ishment when asked about their general views, only one shifted to the
neutral, professionally correct response on the second part of the question-
naire. This may be contrasted with the shift to the neutral position of
twenty-nine of the thirty-seven who indicated strong support for capital
punishment when asked about their general views towards the death pen-
alty. Thus, it seems that if socialization is a factor in this context, it is not
socialization peculiar to law school.'9

On the other hand, the general theory of socialization may provide an
explanation of these findings. The groups to which people belong largely
determine their attitudes and values. A person's attitude toward capital
punishment, accordingly, is seen as a product of living in a particular
society at a particular time and of the various groups within that society
with which he or she is affiliated. As sociologists phrase it, people who
occupy similar positions in the social structure, such as occupational posi-
tion, tend to have similar attitudes. Thus, judges are more like other judges
than they are like law students. This explains why differences in student's
attitudes toward the death penalty can be predicted reasonably well by a
knowledge of the region of the country in which they live, the political

47. ROKEACH, supra note 17, at 57.
48. It is not merely that the evidence is inconclusive. The question whether "rational and

humane men" should be opposed to capital punishment is in part a moral and political
question. To say that one who answers this question in a certain way is "open-minded" and
that those adhering to the contrary view are "dogmatic" is to abandon all pretence of objectiv-
ity in the search for the psychological phenomenon of "open-mindedness." It may be that
the effort to distinquish open-mindedness from political ideology is doomed to failure, but
Rokeach has presented some evidence that the two are not necessarily related. See ROKEACH,

supra note 17, at 117.
49. This seems to be consistent with the view of Erlanger and Klegon that the socializa-

tion associated with the law school experience may be less thatn some persons have assumed.
Erlanger and Klegon, supra note 29.
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party with which they identify, and the type of career they find attractive.
The last interpretation involves the assumption that there are informal
groups of law students-to which a person is at least partly attracted
because members have compatible attitudes, interests, and values-whose
members mutually influence one another, and that a student's career in-
terest is an indirect indicator of such memberships.

Reference group theory offers an explanation of who shifted from a
personal attitude about capital punishment, favorable or unfavorable, to
a neutral stance as a hypothetical juror. Reference groups are social groups,
or socially identified categories of people, to whom we refer our behavior,
attitudes, and opinions in order to decide whether they are correct or
moral. They serve as the individual's points of comparison-or reference.
They may be positive or negative. An example of the operation of a nega-
tive reference group would be the decision of a strong Democrat to rethink
his position upon learning that his planned action was exactly the same
as that proposed by the Republicans.

There appear to be two reference groups being used by the respondents
in our study. First and most important, there is the group represented by
"what most people seem to feel about capital punishment." This position
can be seen in the mass media, in the actions of governors who postpone
executions indefinitely, and in the arguments of those groups most vocally
opposed to capital punishment. (Note that the views of this general refer-
ence group are not identical to those expressed by the majority in nation-
wide public opinion polls.) If a person's general attitude toward the death
penalty is one of opposition, his or her decision to refuse to take any action
which would impose the penalty could be referred to the dominant position
for confirmation that it was the moral decision to make. The vast majority
of law students, lawyers; and judges who were opposed to capital punish-
ment appear to have done just that. If respondents held views in opposition
to the dominant position, they were much more likely to fall back to "the
law and the facts" to ensure the correctness and morality of their eventual
decision. The secondary reference group apparently used by students is
indicated by their political affiliation. Ninety-three percent of those Demo-
crats who were strongly opposed to capital punishment, who could refer
their position to both the mainline and Democratic position for confirma-
tion, held their ground on the second question. Only twelve percent of
those Democrats who strongly favored capital punishment, whose personal
inclinations were thus supported by neither the mainline nor party posi-
tion, failed to shift to the neutral and more professional stance. The actions
of Republicans, whose secondary reference group was in opposition to their
primary point of reference, can be similarly understood. Those Republi-
cans strongly opposed to capital punishment were more likely to shift than

50. For discussion of reference group theory, see R. MERTON, SOCIAL THEORY AND SOCIAL

STRUCTURE (1958).
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were others holding the same opinion. Those Republicans Who were
strongly in favor of capital punishment were less likely to shift than were
others who felt the same way.

In the final analysis, it is impossible to say with any confidence which
of the possible explanations has the most validity. It is not unlikely that
different influences operated on different respondents. What is very clear
is that those respondents were influenced by the same forces that affect
all of the rest of us. And, since these are the people who are, or will be,
responsible for the administration of justice in our society, we need to find
out exactly how these influences operate. Our research, which shows that
those influences are very strong, suggests that additional research on this
topic would be a wise expenditure of scarce public resources.


