
Oil Spills-State Prevention
and the Possibility of Pre-emption

I. INTRODUCTION

The ever-growing demand for oil products has caused the United States
to turn increasingly to imports. Since 1966, imports of oil and petroleum
products have nearly tripled-approximately 300 million gallons arrive
daily in United States ports.' With the construction of large crude oil
carriers, the likelihood of major disasters will increase. On August 9, 1974,
the Metula, a 207,000 DW' Dutch tanker, ran aground at the eastern
entrance to the Straits of Magellan, dumping sixteen million gallons of
crude oil. In January, 1975, a 238,000 DWT Japanese tanker, the Showa
Maru, ran aground in Singapore Strait, dumping one million gallons. On
the twenty-second of that same month the Michael C. Limos, a 250,000
DWT tanker, entered Limetree Bay, St. Croix, Virgin Islands, leaking oil.
When the vessel was taken to sea to avoid fire hazards in the port, it
discharged 136,000 gallons.'

The likelihood of such disasters has caused great concern to coastal
states. The problem a state legislature faces in seeking to balance increas-
ing energy demands with environmental concerns is complicated by in-
creased federal involvement in the area of environmental protection. The
legislature in the State of Washington faced these conflicting interests
when it passed the Washington Tanker Law in 1975.4 This comment ana-
lyzes the constitutional challenge to that law in Ray v. Atlantic Richfield
Co.,' beginning with general case law in the field of pre-emption. The
comment also reviews pre-emption cases dealing with shipping and offers
a discussion of alternative methods of balancing the need for energy
against the potential hazards of oil transportation.

H1. TRADITIONAL ANALYSIS OF PRE-EMPTION ISSUES

The Court in Ray began with the assumption that the historic police
powers were not to be superseded by federal acts unless that was the "clear

1. Oil is Pouring on Troubled Waters, 109 Tms 45 (Jan. 10, 1977).
2. The abbreviation DWT is used throughout this comment to refer to deadweight tons,

the cargo carrying capacity of a vessel including necessary fuel oils, stores, and potable waters
as expressed in long tons (2,240 pounds per long ton.) Ray v. Atlantic Richfield Co., 435 U.S.
151, 155 n.3 (1978).

3. Tankers and the Marine Environment: Hearings on S. 333 Before the National Ocean
Policy Study of the Senate Committee on Commerce, 94th Cong., 1st Sess. 6-8 (1975) (state-
ment of Owen W. Siles).

4. WASH. REV. CoDE ANN. §§88.16.170-.16-90 (Supp. 1976).
5. 435 U.S. 151 (1978).
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and manifest purpose of Congress."' The "clear and manifest purpose of
Congress" has not always been easily ascertainable, and a review of the
cases relevant to the doctrine of pre-emption indicates that the Court has
developed no definite guidelines to decisionmaking, but rather uses a case-
by-case approach

An inquiry into the doctrine of pre-emption begins with the Supremacy
Clause,8 which provides that the Constitution, federal laws, and treaties
shall be the "supreme law of the land," anything in the laws of the state
notwithstanding. The framers of the Constitution sought to enumerate the
areas of federal concern in article I, section 8.' In McCulloch v. Maryland,"°
Marshall interpreted this express enumeration to mean that the govern-
ment can exercise only those powers specifically granted to it. The states,
by contrast, could enjoy all powers within the realm of governmental con-
cern not surrendered to the federal government. These reserved powers
alluded to in the Tenth Amendment are theoretically the sphere of state
government. The Necessary and Proper Clause" gives Congress power to
deal with matters outside the enumerated powers as long as these extra-
neous matters are a means of effectuating federal policy with respect to
some enumerated federal concern. Federal actions, therefore, insofar as
they deal with matters in the enumerated federal concerns or are means
to effectuating federal policy concerning enumerated concerns, are capable
of pre-empting state actions with respect to those matters. This means
only that the possibility of pre-emption arises.'2

The logical starting point in determining whether state legislation is
indeed pre-empted by federal acts is an examination of the intent of Con-
gress. One of the principal ways of determining congressional purpose is
to examine the scheme of federal regulation. Where federal statutes deal
with a matter quite elaborately and in detail, the Court may infer that
Congress intended to exclude any additional regulation in the matter by
the states." A case illustrative of this reasoning is Pennsylvania Railway
Co. v. Public Services Commission." In that case, the Court was asked to
consider a Pennsylvania law requiring end cars on fast moving trains to be
equipped with a platform. The railway contended that it should not be
prosecuted because its rear car was a mail car constructed in accordance

6. 435 U.S. 151,157, citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218,230 (1947).
7. Pennsylvania Ry. v. Public Serv. Comm'n, 250 U.S. 566,569 (1919).
8. U.S. CONST. art. VI, cl. 2.
9. U.S. CONST. art. I, §8.
10. 17 U.S. (4 Wheat.) 316, 405 (1818).
11. U.S. CONST. art. 1, §8, cl. 18.
12. The concept of pre-emptive capability is fully discussed in D. ENGDAHL, CoNsTrru-

TIONAL PowER FEDERAL AND STATE, §§4.01-.06, at 66-82 (1974).
13. 435 U.S. at 157.
14. 250 U.S. 566 (1919).

[Vol. 30



OIL SPILLS

with post office regulations. 5 The Court examined post office regulations
which prescribed caboose cars without platforms, and reasoned that ca-
boose cars are frequently the end cars on trains and the regulations indi-
cated that the federal government considered them sufficient without plat-
forms.

The pervasive federal regulation of postal cars and the absence of plat-
form requirements on caboose cars were considered by the majority to be
sufficient evidence of exercise of exclusive power over the subject through
interstate -commerce. The Court stated, "[W]hen the United States has
exercised its exclusive powers over interstate commerce so far as to take
possession of the field, the states no more can supplement its requirements
than they can annul them."'"

A less troublesome criterion for determining congressional purpose is the
federal interest criterion. Laws of a state will be declared void in areas
where federal interest is so dominant that the federal system will be as-
sumed to preclude enforcement of state laws on the same subject. 7 When
the State of Pennsylvania adopted the Alien Registration Act in 1939,18 the
Court in Hines v. Davidowitz"9 declared a dominant federal interest in
foreign relations and rejected concurrent jurisdiction arguments. "Our sys-
tem of government is such that the interest of the cities, counties, and
states, no less than the interest of the people of the whole nation, impera-
tively requires that federal power in fields affecting foreign relations be left
entirely free from local interference."1

The Court has at times based federal pre-emption on the theory that the
object to be obtained by the federal law and the character of obligations
imposed by it may reveal the same purpose .2 A case decided on this theory
was City of Burbank v. Lockheed Air Terminal.22 Lockheed sought an
injunction against enforcement of a Burbank ordinance placing a curfew
on jet flights between the hours of 11 p.m. and 7 a.m.n The Court upheld

15. The court also considered parts of the Safety Appliance Act, 45 U.S.C.A. §§11-16
(1978).

16. Id. at 569. In an earlier case, City of New York v. Melor, 36 U.S. (11 Pet.) 102 (1837),
however, the Court overlooked the exclusive power question and stressed the right of the state
to exercise its police power. In that case, a statute which required the masters of ships to
report the age, birthplace, occupations, and settlement of all passengers brought into New
York was upheld against a federal act requiring essentially the same information. The major-
ity reasoned that the two statutes operated in different contexts, but Justice Story argued
that the federal laws on ships and passengers amounted to a complete exercise of Congress'
power over the whole subject "as well in what is omitted as in what is provided for." 36 U.S.
(11 Pet.) at 158.

17. Rice v. Santa Fe Elevator Corp., 331 U.S. 218,230 (1947).
18. PA. STAT ANN. tit. 35, §§1801-1806 (Purdon).
19. 312 U.S. 52 (1940).
20. Id. at 63.
21. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
22. 411 U.S. 624 (1973).
23. BURBANK MUNICIPAL CODE §§20-32.1.
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the injunction, reasoning that through the Noise Control Act of 1972,4 the
Federal Aviation Administration and the Environmental Protection
Agency had exercised control over aircraft noise and were seeking the same
ends as the Burbank ordinance.n

Even where it is not apparent that Congress has closed an area to state
regulation, a law may be void to the extent that it actually conflicts with
a federal statute so that to follow both would be an impossibility.2

Il. PRE-EMPIrON IN Ray v. Atlantic Richfield Company

A. Pre-emption Cases in Navigation

A state attempt to regulate navigation presents an obvious Commerce
Clause challenge, and this was the basis on which Gibbons v. Ogden," an
early navigation pre-emption case, was decided. In that case, Justice John
Marshall defined the commerce power as the power to prescribe the rule
by which commerce is to be governed, and declared the power over com-
merce with foreign states and among the states to be vested absolutely in
Congress.2 In broadly defining the commerce power as a power that gov-
erned all commercial intercourse," Marshall introduced the issue of
whether the commerce power is vested exclusively in Congress. The
Gibbons case struck down a state steamboat monopoly held to conflict
with a coastal trading license held by Gibbons under a federal statuteY'

In 1851, the Court decided the case of Cooley v. Board of Wardens,3

holding that the mere grant of the commercial power does not forbid the
states from passing laws to regulate pilotage." The Court confined its
holding to the issue before it (whether a state has the power to regulate
the use of harbor pilots by requiring incoming and outgoing ships to accept
local pilots) and declined to discuss what other subjects may be regulated
by the states or how far congressional regulation operates as an exclusion

24. 42 U.S.C.A. §§4901-4918 (1978).
25. The case was also decided on the pervasive regulation theory; the opinion quoted

Justice Johnson's concurring opinion in Northwest Airlines, Inc. v. Minnesota, 322 U.S. 292,
303 (1944): "Federal control is intensive and exclusive. Planes do not wander about in the
sky like vagrant clouds. They move only by federal permision, subject to federal inspection,
in the hands of federally certified personnel and under an intricate system of federal com-
mands. The moment a ship taxis onto a runway it is caught up in an elaborate and detailed
system of controls."

26. 435 U.S. at 158. See Florida Lime and Avocado Growers, Inc. v. Paul, 373 U.S. 132
(1963), for an analysis of whether the state regulation stands as an obstacle to the objectives
of Congress.

27. 22 U.S. (9 Wheat.) 1 (1824).
28. Id. at 196, 197.
29. Id. at 193.
30. Ch. 28, 1 Stat. 305 (1793).
31. 53 U.S. (12 How.) 299 (1951).
32. Id. at 320.
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of legislation by the states on the same subject. The Court found that
congressional power to regulate commerce is not exclusive and the question
as to whether the commerce clause requires exclusive federal regulation
depends upon the nature of the activity. An activity requiring uniform
national regulation is in the power of Congress, while an activity not re-
quiring uniform regulations can be regulated by the states concurrently
with the federal government s

Georgia pilotage requirements were the subject of an 1886 Supreme
Court decision. In the case of Spraigue v. Thompson, 4 a Philadelphia
vessel whose master held a license as a pilot under federal laws refused to
take on Thompson, a pilot who spoke the vessel off Cape Romain, South
Carolina and tendered his services for navigation up the Savannah River.
The governing Georgia regulation s required tht any commander of a ship,
except Georgia coasters and coasters between ports of Georgia and those
of Florida and South Carolina, who refused to take a pilot on board would
be liable for payment to the first pilot to tender his services. The Philadel-
phia vessel in question took on Spraigue, its regular Savannah pilot, after
Thompson had offered his services. The Court held that the vessel, both
when Thompson tendered his services and when it passed over Tybee bar,
was under the lawful control of a pilot licensed under United States law
and could not be required to take a Georgia pilot. The Court relied on title
LII, Revised Statutes §4444 (1875), which provided that no state or munic-
ipal government could impose upon pilots of steam vessels any obligation
to procure a state or other license in addition to that issued by the United
States.

Nothing in this Title shall be construed to annul or affect any regulation
established by the laws of any State requiring vessels entering or leaving
a port in any such State, other than coastwise steam vessels to take a pilot
duly-licensed or authorized by the laws of such State, or of a State situate
upon the waters of such State.3 7 [emphasis added]

The Georgia pilotage requirement at it applied to coastwise steam vessels
was declared void."

Where in Spraigue the Georgia statute was held to conflict with federal
regulation, in Kelly v. Washington 3 a Washington provision governing

33. Id. at 319.
34. 118 U.S. 90 (1886).
35. 48 REv. STAT. §4237 (1875) (current version at 46 U.S.C.A. §213 (1978)).
36. GA. CODE §1512 (1882) (repealed 1945 Ga. Laws 279 and superseded by GA. CODE ANN.

§80-109 (1978)).
37. 46 U.S.C.A. §215 (1978).
38. 118 U.S. at 95. The present Georgia provision found at GA. CODE ANN. §80-109 (1978)

makes any vessel "not exempt under the laws of the United States" liable for the payment
of such fees.

39. 302 U.S. 1 (1937).
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inspection and regulation of tugboats" was held valid as covering an area
upon which the federal government had not chosen to regulate and upon
which uniformity of regulation was not required. The Court stated that
when Congress circumscribes its regulation of a subject of interstate com-
merce and occupies only a limited field, state regulation outside of that
limited field and otherwise admissible is not forbidden or displaced."

The direction the Court took in Huron Portland Cement Co. v. Detroit42

illustrates further the abandonment of the exclusive commerce power envi-
sioned by Marshall in Gibbons. In the Huron case, the cement company
argued that since boilers on its ships had been inspected, approved, and
licensed to operate in interstate commerce,' 3 it was exempt from obeying
smoke abatement standards promulgated by the City of Detroit." The
Court contrasted the safety-oriented federal legislation governing the li-
censing of the boilers to the health and cleanliness orientation of the De-
troit law and found no overlap or conflict. The situation was compared to
that in Cooley,'5 in which it was found that a federally licensed vessel was
not exempt from local pilotage laws. The Court in Huron stated:

In determining whether the state had imposed an undue burden on inter-
state commerce, it must be borne in mind that the constitution when
"conferring upon Congress the regulation of commerce, . . . never in-
tended to cut the States off from legislating on all subjects relating to the
health, life, and safety of their citizens, though the legislation might indi-
rectly affect the commerce of the country. Legislation, in a great variety
of ways, may affect commerce and persons engaged in it without constitut-
ing a regulation of it, within the meaning of the Constitution.'"

B. The Background of the Ray Case

The purpose of the Washington Tanker Law was declared by the Wash-
ington legislature to be the protection of the coastal environment of the
Puget Sound, an area, particularly vulnerable to damage from oil spills
because of its relatively contained salt water environment and irregular
shoreline.' 7 The Puget Sound waters contain natural navigational obstacles
as well as a high density of pleasure boat and commercial traffic.'8 The
state sought to enact the following provisions:

40. 1907 Wash. Laws, ch. 200, WASH. REv. CODE ANN. §88.04.010-.290 (1962).
41. 302 U.S. at 10.
42. 362 U.S. 440 (1960).
43. 46 U.S.C.A. §391(a) (1978) (inspection); 46 U.S.C.A. §391(d) (1978) (approval); 46

U.S.C.A. §392(c) (1978) (safety).
44. CrrY OF DErEOIT SMOKE ABATEMENT CODE reprinted in part in 362 U.S. at 442 n.1.
45. Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851).
46. Huron Portland Cement Co. v. Detroit, 362 U.S. 440, 443 (1960), citing Sherlock v.

Ailing, 93 U.S. 99, 103 (1876).
47. WASH. Rzv. CODE ANN. §88.16.170 (Supp. 1976).
48. 435 U.S. at 154 n.1.
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1) Any oil tanker, whether enrolled or registered, of 50,000 DWT shall
be required to take a Washington state licensed pilot while navigating the
Sound.'

2) Any oil tanker, enrolled or registered, of greater than 125,000 DWT
would be prohibited from proceeding beyond a point east of a line extend-
ing from Discovery Island light south to New Dungeness light. 0

3) Any oil tanker of 4,000 to 125,000 DWT could proceed beyond the
point mentioned above if it passed all of the following standard safety
features:

a) Shaft horsepower in the ratio of one horsepower to each two and one
half DWT

b) Twin screws
c) Double bottoms underneath all oil and liquid cargo compartments
d) Two radars
e) Such other navigational position location systems as would be pre-

scribed by the board of pilotage commissioners.
Exemptions to the safety standards enumerated above were granted to

40,000 to 125,000 DWT tankers in ballast or under escort of a tug or tugs
with aggregate shaft horsepower equivalent to five percent of the DWT of
that tanker.'

In Ray, the Supreme Court held that the State of Washington could, to
some extent, protect its coastal marshland by imposing regulations on
ships navigating Puget Sound. The Court upheld the provisions in the
Washington Tanker Law requiring registered ' vessels to take on a Wash-
ington licensed pilot when entering or leaving port and requiring tug es-
corts for tankers over 40,000 DWT that do not satisfy design provisions
specified in §88.16.190(a). The Court declared void, as pre-empted by
federal law, 1) a requirement that enrolled (coastwise or domestic) vessels
take on a Washington licensed pilot, 2) a set of requirements for design and
construction of tankers more stringent than federal requirements, and 3)
a limitation in size of vessels entering Puget Sound to those under 125,000
DWT.

The case arose when the Tanker Law was adopted in 1975 in an effort
to decrease the likelihood of oil spills on Puget Sound and its shoreline."
Atlantic Richfield Company had, since 1971, been operating an oil refinery
at the Sound, receiving at the refinery crude oil delivered by pipeline from
Canada" and by tanker from the Persian Gulf. Tankers were, in the future,
to transport oil there from the terminus of the Trans-Alaska Pipeline at

49. WASH. REv. CODE ANN. §88,16.180 (Supp. 1976).
50. Id. at §88.16.190.
51. Id. at §88.16.180.
52. Registered vessels are those engaged in trade with foreign countries. Enrolled vessels

are those engaged in domestic or coastwise trade or used for fishing.
53. 435 U.S. at 155.
54. The pipeline from Canada to Cherry Point is no longer in service. Id. at 155 n.2.
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Valdez, Alaska. On the day the Tanker Law was to become effective,
Atlantic Richfield Company brought suit in the United States District
Court for the Western District of Washington asking for a judgment declar-
ing the statute unconstitutional and enjoining its enforcement. Seatrain
Lines, owner of twelve tankers in domestic and foreign commerce and
owner of a shipbuilding facility in New York City, was allowed to intervene
as a plaintiff. Named as defendants were state and local officials responsi-
ble for enforcement of the Tanker Law." The three-judge district court
ruled that all the operative provisions of the Tanker Law were pre-empted,
and it enjoined defendants from enforcing the law." The Supreme Court
noted probable jurisdiction of the appeal by the State57 and stayed the
injunction."

C. The Court's Opinion

The Court used the direct conflict theory of pre-emption in ruling on the
pilot licensing provision of the Washington Tanker Law, holding that inso-
far as the law required a tanker "enrolled in the coastwise trade" to have
a local pilot on board, it was in conflict with 46 U.S.C. §§215,364." The
state regulation of enrolled vessels, as noted above, was the basis for the
decision in Spraigue v. Thompson." The Court has construed §364 along
with §215" to give the United States exclusive regulation of pilots on
enrolled vessels."2 Just as it makes it clear that the states may not regulate
pilotage on enrolled vessels, the statute in §215 makes it clear that the
states may impose pilotage requirements on registered vessels. The Court
bolstered its reasoning by reference to §101(5) of the Ports & Waterways
Safety Act (PWSA),U authorizing the Secretary of Transportation to re-
quire pilots on vessels engaged in foreign trade in areas and under circum-
stances in which a pilot is not otherwise required by state law to be on
board. The conclusion was that the State of Washington could require
registered tankers in excess of 50,000 DWT to take on a state-licensed pilot

55. The Coalition Against Oil Pollution, National Wildlife Federation, Sierra Club, and
Environmental Defense Fund, Inc. were allowed to intervene as defendants. Id. at 156 n.4.

56. Atlantic Richfield Co. v. Evans, No. C 75-648M (W.D. Wash. Sept. 24, 1976).
57. Ray v. Atlantic Richfield Co., 430 U.S. 905 (1977).
58. Evans v. Atlantic Richfield Co., 429 U.S. 1334, 1336 (1976).
59. §364 provides that "every coastwise seagoing steam vessel subject to the navigation

laws of the United States ... not sailing under register, shall, when under way ... be under
the control and direction of pilots licensed by the Coast Guard." 46 U.S.C.A. §364 (1978).

60. 118 U.S. 90 (1886).
61. §215 provides that no state or municipal government shall impose upon pilots of steam

vessels any obligation to procure a State or other license in addition to that issued by the
United States. The statute shall not affect any regulation established by the laws of any
State, requiring vessels entering or leaving a port, other than coastwise steam vessels, to take
a pilot duly licensed or authorized by the laws of such state. 46 U.S.C.A. §215 (1978).

62. 435 U.S. at 159.
63. 33 U.S.C.A. §1221(5) (1978).
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upon entering the Sound.
Section 88.16.190(2) requires enrolled and registered oil tankers from

40,000 to 125,000 DWT to possess the safety features noted above. The
section also provides that if the "tanker is in ballast or is under escort of a
tug or tugs with an aggregate shaft horsepower equivalent to five percent
of the deadweight tons of that tanker" the design requirements are not
applicable. In invalidating the safety and design features, the Court relied
on five arguments: 1) the statutory pattern of regulations in the area; 2)
substantive rules of law governing the same area; 3) federal regulations
accomplishing the same purposes; 4) the Supremacy Clause; and 5) the
need for uniformity in national and international standards.

Statutory Pattern. Title II, PWSAII provides that the Secretary of
Transportation shall establish rules and regulations necessary with respect
to the design, construction, and operation of vessels. In issuing such regula-
tions, the Secretary will consider kinds and grades of cargo and identify
separately the regulations established for vessel safety and protection of
the marine environment. He is further empowered to inspect tank vessels
for compliance with the regulations which he is required to issue for the
protection of the marine environment and issue certificates of compliance.
The Court concluded without further explanation that this statutory pat-
tern shows that Congress "has entrusted to the Secretary the duty of deter-
mining which oil tankers are sufficiently safe to be allowed to proceed in
the navigable waters of the United States"" and that Congress did not
anticipate that a vessel in compliance with the Secretary's regulations and
holding a certificate would be banned by state law from operating in the
navigable waters of the United 'States."1

Substantive Rules of Law. The Court cited Huron Portland Cement
Co. v. Detroit67 as illustrative of a situation in which a state law having
other purposes, but imposing design regulations, is valid. In Ray, the Court
argued that the State Tanker Law has essentially the same purpose as a
federal substantive rule of law on the same subject and that "[tihe Su-
premacy Clause dictates that the federal judgment that a vessel is safe to
navigate United States Waters prevails over the contrary state judg-
ment."6 8 Further, the Court argued, enforcement of the Washington
Tanker Law would frustrate what the Court saw as a congressional intent
"to establish a uniform federal regime controlling the design of oil tank-
ers."" Title II itself reveals a preference for international standards for
building tank vessels.7"

64. 46 U.S.C.A. §391(a)(3) (Supp. 1978).
65. 435 U.S. at 163.
66. Id.
67. 362 U.S. 440 (1960).
68. 435 U.S. at 165.
69. Id.
70. 46 U.S.C.A. §391(a)(7)(C) (Supp. 1978).
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Federal Regulations. The tug requirement, an alternate to the de-
sign and safety regulations, was validated by the Court. A tanker certified
under federal law as a safe vessel, as the Court noted in Huron, is not free
to ignore otherwise valid state regulations. The Court said that Title I,
PWSA7' authorizes the Secretary to establish and operate "vessel traffic
services and systems" for ports subject to congested traffic. Pursuant to
this authority, the Secretary, through the Coast Guard, has issued Naviga-
tion Safety Regulations,72 and the Puget Sound Vessel Traffic System gov-
erning ship movement in Rosario Strait. 73 The Court called the tug escort
provision a local operating rule arising from the pecularities of local waters.
The Court inquired whether the Secretary had either promulgated his own
tug requirement for Puget Sound tanker navigation or decided that no such
requirement should be imposed at all; it found that he had taken neither
course.7' Until such time as the Secretary acts or declares an intention to
act, the Court stated, the state's requirement need not give way to the
Supremacy Clause. 7

5

In considering §88.16.190(1), which excludes from Puget Sound any
tanker in excess of 125,000 DWT, the Court pursued the same line of
inquiry used to validate the tug requirement but reached the opposite
conclusion. The Court asked whether the Secretary, through his delegate
(the Coast Guard), had addressed and acted upon the question of size
limitations. Appellee and the United States argued that he had done so
by the local navigation rule prohibiting the passage of more than one
70,000 DWT vessel through Rosario Strait in either direction at any given
time and reducing the size to 40,000 DWT in periods of bad weather. The
Court reasoned that the size regulation was like a safety regulation and was
pre-empted for essentially the same reasons. The Court found in Title I a
legislative intent "to assure consistency of regulations. 76 What the Court
called the "twin themes" of consistency of regulation and thoroughness of
consideration precluded state regulation of tanker size.

Alternatively, the Court reasoned that the Secretary's failure to promul-
gate specifically a ban on the operations of oil tankers in excess of 125,000

71. 33 U.S.C.A. §1221(3) (1978).
72. 33 C.F.R. §164 (1977).
73. 33 C.F.R. §161(b) (1977).
74. The Court noted that the Secretary had issued an advance notice of proposed rule-

making, 41 Fed. Reg. 18770 (May 6, 1976), to amend the Navigation Safety Regulations
issued under Title I, 33 CFR Part 164 (1977), so as to require tug escorts for certain vessels
operating in confined waters. These rules could pre-empt the tug requirement. 435 U.S. at
172 n.22.

75. In his dissenting opinion, Justice Stevens argued that since the Court found the design
and safety standards invalid, it could not validate any special restrictions on vessels which
do not satisfy the invalid requirements. To allow the tug requirement to stand, he said,
"impairs the Congressional determination to provide uniform standards for vessel design and
construction. 435 U.S. 151, 187 (1978) (Stevens, J., dissenting).

76. 33 U.S.C.A. §1222 (C) (1978).
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DWT indicates an intention that no such regulation is appropriate.
Justices Marshall, Brennan, and Rehnquist, concurring in part and dis-

senting in part," did not agree with the majority reasoning in invalidating
the size limitation provisions. Justice Marshall argued that a state law
should be reconciled whenever possible with the federal statutory scheme
and displaced only to the extent necessary to achieve the aims of the
federal law. In the absence of a conflict between state and federal law, the
size limitation should be validated.

Supremacy Clause and the Need for Uniformity. In section VII of
the opinion, the Court considered arguments that the tug requirement
violates the Commerce Clause because it is an indirect attempt to regulate
the design and equipment of tankers, impedes the free and efficient flow
of interstate and foreign commerce, and interferes with the federal govern-
ment's authority to conduct foreign affairs. The Court dismissed these
arguments in one sentence each, stating that the Commerce Clause does
not prohibit enforcing the tug requirement as an alternative to design
specifications, that the cost of the tug escort is less than one cent per barrel
of oil, and that the requirement has "insignificant international conse-
quences.""8

IV. ALTERNATIVE METHODS OF BALANCING ENERGY
NEEDS AGAINST ENVIRONMENTAL CONCERNS

It is apparent from the opinion that the Court in Ray gives no final
answer to the question of how far states can go in regulating shipping in
order to preserve their environment. At best, it gives an indication of the
grounds the Court will use in evaluating a statute. The Court in fact relied
on several grounds of pre-emption in reaching its decision. In striking down
the design and safety standards in the Tanker Law, the Court looked to
the statutory pattern of exclusive regulation, the need for uniformity of
regulation, and the similarity of purpose between state and federal enact-
ments. In upholding the tug escort provision, the Court looked to whether
there was an exercise of the complete federal power in the area, finding a
small hole in the otherwise complete statutory scheme. In invalidating the
size restriction, the Court found no intention in the federal scheme to
restrict size and therefore no permission for the states to restrict size. An
actual conflict between state and federal enactments struck down the re-
quirement as to pilotage on enrolled vessels.

The Court's almost summary dismissal of the Commerce Clause and
foreign trade issues weakens the possibility of using the Ray decision as a

77. 435 U.S. 151, 180 (1978) (Marshall, J., concurring in part and dissenting in part).
78. 435 U.S. at 180. As noted in the section on federal regulations above,Supremacy

Clause and uniformity consideraitons played an important part in considering the tug re-
quirement.
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guideline in drafting legislation that has a possibility of involving those
issues.

It is obvious that the energy policy of a state need be based on a balance
of energy versus environmental needs. The state's definition of desired
standards of environmental quality, in order to be consistent with the
policies of the Commerce Clause, must provide that commerce will remain
open to all who can meet reasonable state standards." "[Elven in the
exercise of its unquestioned power to protect the health and safety of its
people the state must use whatever reasonable and adequate alternatives
are available to meet its ends."" The question becomes whether the state's
regulation is reasonable in view of the great national need for oil as fuel,
oil which is transported from both domestic and foreign sources primarily
on the waterways of the nation.

The Ray decision may be an indication that regulation of oil tankers
coming into port is not the best way to protect the environment. It appears
to be the most logical but not the most likely approach, because a serious
interference with interstate commerce could result from a state's attempts
to regulate its waterways and to allow only those activities consistent with
its ecological imperatives. It is possible that design and safety standards
such as those in the Washington Tanker Law could be pre-empted by
international action through treaties as well as by federal enactments . 8

Attempts to regulate unilaterally tankers entering United States waters
could impair the comeptitive position of the United States merchant fleet.

It is possible that a state could enact state and local land use legislation
which would limit the use of coastal waters by controlling the location of
oil storage facilities. Such action could be taken within the framework of
the Coastal Zone Management Act of 1972,82 which provides federal plan-
ning and operating money to coastal states voluntarily adopting coastal
management programs.u Oil refinery and storage facilities could be located
in noncritical areas which would suffer the least damage from oil pollution.

Another action open to states is the imposition of strict liability for
harmful discharges, following the lead of international bodies such as
IMCO and the federal government acting through the Federal Water Pol-

79. Tarlock, Oil Pollution on Lake Superior: The Uses of State Regulation, 61 MINN. L.
REv. 63, 115 (1976).

80. Id., citing Dean Milk Co. v. Madison, 340 U.S. 349, 354 (1951).
81. The International Maritime Consultative Organization (IMCO), an arm of the United

Nations, in its 1973 International Convention for the Prevention of Pollution from ships,
adopted design regulations and oil monitoring systems and provided that private and public
parties could present damage claims to the convention and bring suit in the civil courts of a
nation in which pollution damage was sustained. Convention report reprinted in 12 INT'L

LEGAL MATEMALS 1319 (1973).
82. 16 U.S.C.A. §§1451-1464 (Supp. 1978).
83. A discussion of this possible action can be found in Tarlock, Oil Pollution on Lake

Superior: The Uses of State Regulation, 61 MINN. L. REV. 63, 118-23 (1976).
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lution Control Act, Amendments of 1972 (FWPCA),1' which imposes strict
liability subject to four defenses (act of God, act of war, negligence on the
part of the United States, act or omission of a third party), but limits the
amount of recovery.

Since 1970, many coastal states have enacted legislation designed to deal
with spills.5 Generally, the statutes deal with prevention of ship-to-shore
spills, recovery of clean-up costs, and compensation to those injured be-
cause of a spill. Generally, licensing of oil reception facilities and thereby
imposing upon them environmental protection standards is the method of
preventing ship-to-shore spills. Fiscal responsibility requirements are im-
posed upon tanker owners and terminal operators to provide damage recov-
ery. Some states have created recovery funds fed by penalty recoveries or
oil transfer taxes to provide money for clean-up and damages.

At common law, property damage caused by spills is recoverable, but
common law has traditionally denied recovery for negligently caused eco-
nomic losses such as lost profit. Coastal fishermen have recovered for anti-
cipated profits," but resort owners who lose potential profits as a result of
a spill have been denied recovery."

In 1970, Florida passed the Oil Spill Prevention and Control Act.s8 The
Act was designed to serve five basic purposes: 1) to confer licensing author-
ity; 2) to regulate transfer and delivery of hazardous substances such as
oil; 3) to establish a compensation and control fund; 4) to make terminal
owners and carriers strictly liable; and 5) to make terminal owners and
carriers responsible for recovering pollutants. In Askew v. American Wa-
terways Operators, Inc.' The Supreme Court was asked to determine
whether the Florida Act was pre-empted by the Water Quality Improve-
ment Act of 1970.0 In ruling that the Florida Act was not pre-empted, the
Court stated "[tlo rule as the District Court has done is to allow federal
admiralty jurisdiction to swallow most of the police power of the states over
oil spillage-an insidioils form of pollution of vast concern to every coastal
city or port."'" The Court, in deciding the issue, relied on the non-pre-
emption provision in the federal statute and on the theory that the Act

84. 33 U.S.C.A. §1251 (1978).
85. ALASKA STAT. §§46.03.740-.840 (1976); FLA. STAT. ANN. ch. 376, §§376.011-.21 (1975);

ME. REV. STAT. ANN. tit. 38, §§541-60 (Supp. 1973); MD. ANN. CODE, Nat. Res. §§8-1406 to
1502 (1974); MASS. GEN. LAWS. ANN. ch. 21, §§26-53 (1973); N.J. STAT. ANN. §§58:10-23.11-
.33 (Supp. 1978); N.C. GEN. STAT. §§143.215.75-.102 (1978); ORE. REV. STAT. §§468.780-.815
(1977); WASH. REV. CODE ANN. §§90.48.315-.910 (Supp. 1977).

86. Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974).
87. See cases cited in. Wood, Requiring Polluters to Pay for Aquatic Natural Resources

Destroyed by Oil Pollution, 8 NAT. RES. LAW., 545, 575-80 (1975).
88. FLA. STAT. ANN. §376.01-21 (Supp. 1972).
89. 411 U.S. 325 (1973).
90. 33 U.S.C.A. §§1161-1165 (1974) (amending, 33 U.S.C.A. §§1251-1376 (1978)).
91. 411 U.S. 325, 328.
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dealt primarily with damages to shore or shore facilities, generally not a
consideration in admiralty.2

V. CONCLUSION

The Ray case, when read with Askew, leads one to conclude that a state
would do better to protect its enviroment by following Florida's action in
providing for damages after-the-fact rather than by taking before-the-fact
action such as that taken in the Washington Tanker Law. Although some
provisions of the Tanker Law were held valid, the chances of pre-emption
of provisions governing the conduct of vessels makes state action in the
field questionable.

SUZANNE R. ARMSTRONG

92. Id. at 340.


