
Automotive Fuel Economy and Pollution Emission
Standards: Coordination or Conflict?

I. INTRODUCTION

Since the invention of the automobile, its production and use have been
subjected to various forms of regulation. State and local governments were
the first to take interest by levying taxes on both cars and fuel, and by
requiring such features as safety glass and sealed beam headlights.' Later,
the federal government began to regulate the automobile with an amend-
ment to the Clean Air Act in 1965 entitled the Motor Vehicle Air Pollution
Control Act,2 the National Traffic and Vehicle Safety Act of 1966,1 and the
Motor Vehicle Information and Cost Savings Act of 1972.' The purposes
behind the Motor Vehicle Air Pollution Control Act and a subsequent
amendment to the Cost Savings Act' were to lower pollution emissions and
initiate fuel economy, respectively. Though both pieces of legislation have
similar frameworks and represent worthy attempts to deal with two of the
United States' fastest growing concerns, their amendments reveal a trend
of opposing efforts. A conflict exists in the fact that many of the pollution
control devices in use today cause gas mileage to be lowered. Procedural
safeguards, "escape hatches," and sanctions included within these two
Acts and their amendments have greatly changed in recent years. This
comment is concerned with these changes and attempts to compare var-
ious provisions and their legislative histories in such a manner as to weigh
the potential strengths of each.

fl. THE GROWTH AND DEVELOPMENT OF CLEAN AIR LEGISLATION

Passage of the Clean Air Act in 19631 was the first strong step the federal
government took against air pollution, though Congress did not address
within the Act itself the extent and scope of the problem of pollution., The
Act was extremely limited in its reach since federal abatement could occur
only when pollution from one state affected another and either the com-

1. Iacocca, Making Automobile Rules Work Better, 11 ENVT'L SCI. & TECH. 32 (January,
1977).

2. Clean Air Act Amendment of 1965, Pub. L. No. 89-272, 79 Stat. 992 (amending 42
U.S.C. §1857 (1963)).

3. 15 U.S.C.A. §§1381-1431 (1974).
4. 15 U.S.C.A. §§1901-1991 (1974).
5. Motor Vehicle Information and Cost Savings Act Amendments of 1976, Pub. L. No.

94-364, 90 Stat. 981 (amending 15 U.S.C. §§1901-1991 (1972)).
6. 42 U.S.C.A. §1857 (1974).
7. W. RoDGERs, ENVIRONMENTAL LAw, §3.1, at 210 (1977).
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plaining state's governor or the Secretary of HEW requested intervention.8

A judicial determination was necessary for an injunctive order which could
be issued only after the court had given "due consideration to the practica-
bility of complying with such standards as may be applicable and to the
physical and economic feasibility of securing abatement of any pollution
proved. '

In 1965, the Committee on Interstate and Foreign Commerce approved
an amendment to the Clean Air Act 0 which required the setting of stan-
dards for controlling the emission of pollutants from gasoline and diesel-
powered vehicles. The Secretary of HEW was authorized to prescribe by
regulation air pollution performance standards applicable to new motor
vehicles." Acceleration of research programs relating to means of control-
ling air pollution caused by motor vehicles was also provided for by this
amendment." Finally, the need for a large-scale attack on the motor vehi-
cle pollution problem was discussed in an accompanying explanation. 3

The 1963 Clean Air Act had required a report from thd Secretary of HEW
to Congress concerning health problems associated with air pollution."
This report confirmed that in large metropolitan communities, motor vehi-
cles were responsible for a large percentage of the ingredients in the atmos-
phere which lead to smog." The Committee became convinced that motor
vehicle exhaust control standards on a national scale were necessary and
would benefit the entire country. The high rate of mobility of automobiles
mandated nationwide control; therefore, the establishment of federal stan-
dards was preferable to regulation by individual states." Thus, the amend-
ment to the Clean Air Act became known as the "Motor Vehicle Air Pollu-
tion Control Act."

This Act, backed by the lofty language and well-meaning purposes of
Congress, was aimed only at prevention. Standards set by the Secretary
applied only to new motor vehicles and allowed exemptions "upon such
terms and conditions as he [the Secretary of HEW] may find necessary
to protect the public health or welfare, for the purpose of research, investi-
gations, studies, demonstrations, a training, or for reasons of national secu-
rity.""7 This language was extremely general and allowed unbounded dis-
cretion. However, the Act did give the district courts of the United States

8. 42 U.S.C.A. §1857d(b) (1974).
9. Id. at §1857d(h).
10. Clean Air Act Amendment of 1965, Pub. L. No. 89-272, 79 Stat. 992 (amending 42

U.S.C. §1857 (1963)).
11. Id. at §202.
12. Id. at §103.
13. 1965 U.S. CODE CONG. & AD. NEws 3610.
14. 42 U.S.C.A. §1857b (1974).
15. Id. at §1857d(h).
16. Id.
17. Clean Air Act Amendment of 1965, Pub. L. No. 89-272, §203(b)(1), 79 Stat. 992

(amending 42 U.S.C. §1857 (1963)).
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jurisdiction to restrain violations," and authorized the imposition of a
penalty of $1,000 per vehicle against manufacturers who violated the regu-
lation."

M. THE INFLUENCE OF THE ENERGY PROBLEM EMERGES

In 1970, the Clean Air Act was again amended 0 and the air pollution
provision received polishing and defining. Gone was the language mandat-
ing regulations to be established with "appropriate consideration to tech-
nological feasibility and economic standards."'" The penalty was much
stiffer-$10,000 instead of $1,0 0 0- n and prototype testing was made man-
datory, instead of voluntary.n Perhaps the biggest change the 1970 amend-
ment made was requiring standards to be set which would initiate at least
a ninety percent reduction in auto emissions. Though this requirement
seemed to give the Act new strength, in reality the amendment did little
to aid the fight against auto pollution. The ninety percent reduction
sounded like a vast improvement, considering that prior to the amendment
there was no set percentage. However, the figure really meant very little
without a legal answer to the question of "Ninety percent of what?" 21 An
obvious setback in the Act's power was a provision allowing a one-year
extension of the 1975 Standard deadline.2k The extension procedure consis-
ted of a petition from the manufacturers for a suspension of the emission
standards, a public hearing held by the Environmental Protection Agency
(EPA) upon request, and a finding that:

1. The suspension is essential to the public interest or the public health
and welfare;
2. The manufacturer has made good faith efforts to meet the standards;
3. The manufacturer has shown that technology, processes, methods or
other alternatives are not available in time to achieve compliance; and,
4. The National Academy of Sciences has not indicated that technology,
processes or other alternatives are available."

Though there is no mention in the amendment's legislative history as to

18. Id. at §204.
19. Id. at §205.
20. Clean Air Act Amendment of 1970, Pub. L. No. 91-604, 84 Stat. 1676 (amending 42

U.S.C. §1857 (1963)).
21. Clean Air Act Amendment of 1965, Pub. L. No. 89-272, §202, 79 Stat. 992 (amending

42 U.S.C. §1857(1963)).
22. Clean Air Act Amendment of 1976, Pub. L. No. 91-604, §205, 84 Stat. 1676 (amending

42 U.S.C. §1857(1963)).
23. Id. at §206(a) (1).
24. Id. at §202(b) (1).
25. W. RODGERS, ENVIRONMENTAL LAw, §3.14, at 296 (1977).

26. Clean Air Act Amendment of 1970, Pub. L. No. 91-604, §202(b)(5)(A), 84 Stat. 1676
(amending 42 U.S.C. §1857 (1963)).

27. Id. at §202(b)(5)(D).
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why a one-year escape hatch was included, the use of the phrase "public
interest" suggests that Congress may have been responding to the possibil-
ity that economic and technological problems would arise to oppose clean
air standards. Since the phrase "public interest" did not include health or
welfare, (as those concerns are segregated into the subsequent clause), it
appeared that the Administrator could possibly grant a suspension not-
withstanding the general purpose of the Act to protect health. Thus, the
cost of lowered automotive emissions could be deemed too high if other
public interests were threatened. Therefore, even with the removal of lan-
guage directing regulations based on "technological feasibility and eco-
nomic standards," this amendment apparently included a reminder to the
Administrator that conflicting factors must be weighed.2'

In 1973, William D. Ruckelshaus, Administrator of the EPA, decided to
suspend the 1975 auto emission standards set forth in the Clean Air Act
of 1970 at the behest of several major members of the automobile industry.
A Senate subcommittee on air and water pollution met to hear testimony
concerning the decision, including reports on the restrictiveness of emis-
sion control standards on fuel economy. The Administrator's explanation
as to why he chose to allow the suspension contained a denial that in-
creased fuel economy was the "compelling public interest" which necessi-
tated the decision.2 ' During the subcommittee's hearing, however, much
of the testimony from the manufacturer's witnesses contained repeated
references to lowered gas mileage. Prior to hearing any evidence from those
expected to complain, the subcommittee questioned Dr. Edward L. Ginz-
ton, Chairman of the National Academy of Sciences Committee on Motor
Vehicle Emissions. The Administrator of the EPA was required to deter-
mine that the National Academy of Sciences had not indicated that
"technology, processes, or other alternatives are available" to meet the
required standards.30 One Senator made this statement to Ginzton con-
cerning his testimony:

With reference to the conflict I see in your report and Mr. Ruckelshaus'
testimony about low mileage, the impact in 1975 of the device, you are
saying in fact will decrease the miles per gallon, and his testimony before
us and his written report, indicating that he did not believe it was going
to . . . could you tell us whether or not there has been any departmental
meeting of the minds or facts on that particular discrepancy? 3'

28. Comment, The Clean Air Amendments of 1970: Better Automotive Ideas From
Congress, 12 B.C. IND. & COM. L. REv. 571, 617 n.289 (1970-71).

29. Hearings on the Decision of the Administrator of the Environmental Protection
Agency, 93rd Cong., 2nd Sess. 33 (1973).

30. Clean Air Act Amendment of 1970, Pub. L. No. 91-604, §202(b)(5)(D), 84 Stat. 1676
(amending 42 U.S.C. §1857 (1963)).

31. Hearings on the Decision of the Administrator of the Environmental Protection
Agency, 93rd Cong., 1st Sess. 500 (1973).
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Even if the Academy had not made the expert opinion crystal clear to the
Administrator, the testimony heard later before the subcommittee re-
vealed that the Academy certainly gave at least a general degree of cred-
ence to the proposition that cleaner air may mean lower gas mileage.

Regardless of the lack of procedural guidelines specifically indicating
that fuel economy and energy conservation were factors to be considered
in setting and achieving pollution emission standards, the 1970 Clean Air
Act contained a sufficient amount of ambiguous language to allow for
consideration of such factors. Even if action taken under the Act had been
declared void of fuel-energy influence, legislators, car manufacturers, and
environmentalists were becoming aware of a conflict which was too large
to be ignored for long. In 1974, the Energy Supply and Environmental
Coordination Act significantly amended the 1970 Clean Air Act by pro-
viding for the temporary suspension of certain air pollution requirements
in response to the present energy situation. Specificially, the Act delayed
achievement of motor vehicle emission standards by two years. = It also
contained a section under which the Department of Transportation (DOT)
and the EPA were to issue a joint report entitled "Potential for Motor
Vehicle Fuel Economy Improvement."" Although the House Committee
Reports indicate the thought that the EPA's role in the report would be of
the utmost importance (since, unlike the DOT, it had previously estab-
lished test procedures),- the Clean Air Act now had specific provisions
giving an agency, which represented interests other than clean air, a part
to play in setting pollution emission standards.

The report concluded that it was "practicable to achieve . a [twenty
percent] fuel economy improvement in the new model fleet of 1980 . . .
with little future price increase."" It stated further that although
"achievement of the statutory emission standards for hydrocarbons and
carbon monoxide with substantial fuel economy improvement is feasible
. . . the issue of the level and cost of the oxides of nitrogen emission
achievable by 1980 concurrent with substantial fuel economy improvement
is unresolved."37 The report did not put the twenty percent possible fuel
economy improvement within the same sentence as the reassurance that
emissions standards could be achieved (the report stated only that, with
compliance of the standards, "substantial" improvement was feasible).
The report did indicate that for some pollution standards not even
"substantial" improvement could be promised. A combination of these two

32. Energy Supply and Environmental Coordination Act of 1974, Pub. L. No. 93-319, 88
Stat. 246 (amending 42 U.S.C. §1857 (1963)).

33. Id. at §5.
34. Id. at §9.
35. H. R. Rep. No. 93-1013, 93rd Cong., 2nd Sess. 26 (1974).
36. D.O.T. and E.P.A. Report to Congress: Potential Motor Vehicle Fuel Economy

Improvement, 93rd Cong., 2nd Sess. 1 (1974).
37. Id.
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aspects of the report is perhaps responsible for the initiation of further
energy legislation the following year.

IV. PRESENT STANDARDS

On December 22, 1975, the Energy Policy and Conservation Act was
passed.3 The Committee on Interstate and Foreign Commerce had dis-
cussed conflicting reports from another suspension hearing which had oc-
curred in March, 1975, as well as the report from DOT and EPA:

The EPA decision on the suspension of the 1978 emission standards esti-
mates that the implementation of the statutory CO and HC standards
(those required under current law for 1978) would result in a [five to ten
percent] fuel penalty from the 1975 level. Manufacturers' submission in
the suspension proceeding projected a [fifteen percent] fuel penalty.
Meeting the statutory HC and CO standards in 1980 would result in a
[five] percent penalty in 1980 according to informally received informa-
tion from DOT. EPA's position appears to be that no fuel penalty will be
required in 1980.3

The Committee admitted that evidence concerning controls on fuel econ-
omy was particularly hard to assess,u but regardless of the lack of any firm
conclusions, definite legal steps toward the improvement of fuel economy
were absolutely necessary. Apparently the Administrator had obtained
written understandings from certain domestic manufacturers and import-
ers to increase fuel economy by forty percent above the level of 1974. The
agreement was conditioned in part, however, upon a congressional five-
year freeze on emission standards." A potential problem with the arrange-
ment was that it was not legally enforceable. The Committee felt that the
conclusion made in the joint report from DOT and EPA, which stated that
a relatively high percentage of improvement in fuel economy was possible
by 1980, was made under an assumption that there would be no reduction
in fuel economy associated with more stringent emissions standards.'2

These factors prompted the Committee to develop a regulatory program
which would require attainable standards without imposing impossible
burdens.'3 Thus, the Energy Policy and Conservation Act established Title
V-Improving Automotive Fuel Efficiency"-which became part of the
Motor Vehicle Information and Cost Savings Act. Included was a section
that established an average fuel economy standard for passenger cars: 18.0

38. 15 U.S.C.A. §§2001-2012 (1974 & Supp. 1979).
39. 1975 U.S. CODE CONG. & AD. NEWS 1849.
40. Id. at 1848.
41. Id. at 1849.
42. Id. at 1850.
43. Id. at 1849.
44. Energy Policy and Conservation Act of 1975, Pub. L. No. 94-163, 89 Stat. 872 (amend-

ing 15 U.S.C. §1901 (1972)).
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MPG for 1978, 19.0 for 1979, 20.0 for 1980, and 27.5 for 1985 and following
years.' 5 Standards for the years 1981-84, which are to be set by the Secre-
tary of Transportation," are not beyond the influence of clean air propo-
nents however, since fuel economy is to be measured in accordance with
testing and calculation procedures established by the EPA Administra-
tor. 7 Still, the last word may come from DOT since the Secretary may
grant an exemption for small manufacturers if there is a determination
that "the average fuel economy standard . . is more stringent than the
maximum feasible average fuel economy level which the manufacturer can
attain."' 8 The term "maximum feasible average fuel economy" is to be
determined by considering: (1) technical feasibility; (2) economic practica-
bility; (3) the effect of other federal motor vehicle standards on fuel econ-
omy; and, (4) the need of the Nation to conserve energy." Thus, Clean Air
standards may at least merit some passing thought in the Secretary's
decision, though it seems that they may be heavily outweighed by "the
need of the Nation to conserve energy" if the Secretary chooses to place a
high value on such an amorphous consideration.

The Secretary may also modify standards for any manufacturer (a provi-
sion not limited in application to only small members of the industry) if a
fuel economy reduction is likely for the year of the modification and if the
manufacturer has applied a reasonably selected technology.' The latter
qualification is defined by consideration of two factors: 1) the Nation's
need to improve the fuel economy of its automobiles; and 2) the energy
savings, economic costs, and lead-time requirements associated with the
alternative technologies praticably available to such manufacturers." It
appears that pollution factors may be considered in a decision to exempt
small manufacturers, though such a consideration is not necessary for a
modification decision applying to any other manufacturer.

The story of "Fuel Economy Legislation Versus Clean Air Legislation"
does not end here, however; the Clean Air Act was amended once again."
The 1970 Amendment to the Clean Air Act directed the Administrator to
prescribe standards for cars manufactured after 1975 which would require
a reduction level of ninety percent. u The 1977 Amendment carries a simi-
lar ninety percent directive, but it is not applicable until 1983.11 For vehi-

45. Id. at §2002(a) (1).
46. Id. at §2002(a) (3).
47. Id. at §2003(d) (1).
48. Id. at §2002(c).
49. Id. at §2002(e).
50. Id. at §2002(d) (2) (A).
51. Id. at §2002(d) (3) (A).
52. Clean Air Act Amendment of 1977, Pub. L. No. 95-95, 91 Stat. 685 (amending 42

U.S.C. §1857 (1963)).
53. Clean Air Act Amendment of 1970, Pub. L. No. 91-604, §202(b) (1) (A), (B), 84 Stat.

1676 (amending 42 U.S.C. §1857 (1963)).
54. Clean Air Act Amendment of 1977, Pub. L. No. 95-95, §224, 91 Stat. 685 (amending

42 U.S.C. §1857 (1963)).
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cles made between 1979 and 1982, the Administrator must set standards
qualified only by "appropriate consideration" of the cost of applying avail-
able technology and of other factors, including energy." The Clean Air Act
does contain certain in-use quality controls, such as warranties, recall, and
certification, which are not present in the Motor Vehicle Information and
Cost Savings Act." It appears that there may be more room for consumer-
initiated actions with Clean Air violations since, though the economy legis-
lation provides for "labeling" by manufacturers (as to the fuel economy
and annual cost of operation), these labels are not treated as warranties.57

Instead, actions against violators are in the hands of the federal govern-
ment, and violations may be treated as an unfair or deceptive act or prac-
tice in or affecting commerce. 58 Civil penalties for failure to meet standards
are also included in the fuel legislation, but they are based upon a proce-
dure much more complex than a simple preset fine."

V. CONCLUSION

When the Committee on Commerce met to examine passage of the 1977
Clean Air amendments, it discussed a report made by the combined efforts
of the Federal Energy Administration, DOT, and EPA: "The most impor-
tant conclusion which the committee draws from their analysis is that the
automobile industry can achieve the standards specified in the Committee
bill while it simultaneously meets the mandated fuel economy goals.""
Regardless of this positive attitude as to possible resolution between econ-
omy and pollution conflicts, the present status of the two relative pieces
of legislative handiwork-the Motor Vehicle Information and Cost Savings
Act and the Clean Air Act-still contain traces of opposing values. Though
Congress has been involved in the area of pollution for several decades, the
interjection of new energy considerations into environmental policy ques-
tions is too recent to have initiated many court decisions.' The law has
changed so frequently that many of the provisions' lifespans were too short
to give rise to justiciable questions. Nevertheless, a legislative pattern may
have emerged with environmental concerns giving way to the need for
energy and its conservation. Alternatives to any economy-ecology show-
down exist, however: one of the last bills passed in the 95th Congress
contains a tax penalty imposed against cars with low mileage. 2 .Perhaps

55. Id.
56. W. RoDGERS, ENVIRONMENTAL LAW, §6.6, at 657 (1977).
57. 15 U.S.C.A. §2006(d) (1974 & Supp. 1979).
58. Id. at §2006(c).
59. Id. at §2008.
60. H. R. Rep. No. 294, 95th Cong., 1st Sess. 248 (1977).
61. Comment, Energy Crisis and Environmental Law, 20 N.Y. L.F. 794 (1975).
62. Energy Tax Act of 1978, Pub. L. No. 95-618, §201, 92 Stat. 3180 (amending I.R.C.,

Part I, Subch. A, ch.32 (1954)).
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society may find ways to move quickly and efficiently through air which
is still relatively clean.

CECILIA TooLE




