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The Price-Anderson Act and
Current Opposition to Nuclear Energy

As known deposits of oil and natural gas are depleted and total exhaus-
tion of these natural resources appears to be an imminent possibility,
desperate steps are being initiated to supply our increasing demand for
electricity by conserving these resources and developing efficient technol-
ogy to harness solar energy, wind energy, and nuclear fusion as alternative
sources of power. However, the expanded use of nuclear energy, which
offers the best practicable energy alternative available at the present time,
has been curtailed by mounting public opposition to the construction of
nuclear power plants. Opponents have picketed nuclear power construc-
tion sites and have instituted legal actions to express their objections and
to delay construction.' A few states have even declared a moratorium on
the construction of nuclear power plants.' Nuclear energy currently pro-
vides about one eighth of the electricity production in the United States
and offers the greatest promise as an interim source of power until new
sources are developed. It might eventually become our primary source of
power as the supply of fossil fuels is diminished and other alternative
energy sources prove to be impractical. Why then has resistance against
use of this proven energy source gained momentum during the energy
crisis?

The current opposition to nuclear energy springs from public concern
about various elements of the nuclear fission process. These include con-
cerns about the safe disposal of dangerous radioactive waste products, the
long-term effects of radioactivity on man and the environment, the possi-
bility of the release of radioactive contaminants as the result of nuclear
accidents, the economics of nuclear power as compared with other energy
sources, the production of plutonium which can be used to manufacture
atomic weapons or stolen by terrorists for blackmail purposes, and the
reliability of the safety procedures and safeguards employed in the opera-
tion of a nuclear power plant.' The substance of these concerns is based

1. See, e.g., Northern Ind. Pub. Serv. Co. v. Izaak Walton League of Am., Inc., 423 U.S.
12 (1975); Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc.,
435 U.S. 519 (1978); Virginia Electric & Power Co. v. United States Nuclear Regulatory
Comm'n, 571 F.2d 1289 (4th Cir. 1978).

2. Wisconsin, California, Maine, and Iowa are currently the only states which have halted
the construction of new nuclear power plants, 9 ENvm. REP. (BNA) 707-08 (1978).

3. Davis, Citizen's Guide to Intervention in Nuclear Power Plant Siting: A Blueprint for
Alice in Nuclear Wonderland, 6 ENVT'L L. 621, 623 (1975-76).
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on the premise that the present methods employed to deal with these
factors are inadequate and that safer and more effective methods are feasi-
ble and should be devised and implemented to protect the public before
the use of nuclear power is expanded.

Prior to 1979, only nine accidents, some involving the exposure of em-
.ployees to radioactivity and only one resulting in the death of a worker who
was exposed to nonradioactive, poisonous gas in 1976, have marred an
otherwise remarkable safety record established by those persons and agen-
cies responsible for nuclear reactor operations. The most significant of
these incidents occurred at Brown's Ferry, Alabama, in March, 1975, when
a worker accidentally started a fire which destroyed part of the electrical
circuitry. Without complete control of the reactor, it came within a few
hours of a core meltdown. Although a release of radioactive contaminants
was averted on that occasion, radioactive contaminants were released into
the atmosphere as a result of an accident at the Three Mile Island Nuclear
Power Plant near Harrisburg, Pennsylvania, on March 28, 1979. The fail-
ure of a pump in the cooling system resulted in the overheating of the
reactor fuel which melted through its container and vaporized water from
the cooling system. This radioactive steam was released into the atmos-
phere exposing inhabitants in the vicinity to radioactive contamination.'

A report by the Union of Concerned Scientists has asserted that the
governmental program for inspecting nuclear power plants in operation is
so deficient that inspectors can never be sure if the installations are safe. 5

Even after applying these inspection standards, which have been alleged
to require inspection of only one to five percent of the safety related activi-
ties at nuclear power plants, fifteen reactors, including the Hatch Plant
located near Baxley, Georgia, have received below average safety ratings.,
Other disconcerting reports raise questions about the capability and re-
sponsibility of the employees who operate nuclear power plants. One
worker intentionally "let his galosh fall into [a] . . .reactor and . . .
another . . .flooded a reactor because he was bored and turned a little
valve to see what would happen."'

The recent mishap at Three Mile Island and these other reports lend
support to the apprehension of opponents of nuclear power and tend to
undermine confidence in the assurances made by the Nuclear Regulatory
Commission that every safety precaution has been taken. Yet the incom-
parably safe operational history of the industry cannot be dismissed com-
pletely. This safety record is a deliberate result, which clearly demon-
strates that for the past two decades the governmental agencies and the
nuclear power industry have not ignored their obligation of protecting the
public against the hazards of nuclear reactors. There is no indication that

4. 86 U.S. NEws & WORLD REPORT 23 (Apr. 9, 1979).
5. 38 FACTS ON FILE, WORLD NEWS DIGEST, WITH INDEX 940 (No. 1987, Dec. 8, 1978).
6. Id.
7. Chicago Tribune at 2, 33, col. 6 (December 29, 1978).
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the same effort will not be expended to achieve similar results in the
future. Public antagonism is not needed for motivation. However, no sys-
tem is fail-safe; hence the issue becomes the necessity of nuclear power as
greater assurances of safety are demanded.

Although the use of nuclear energy eliminates the detrimental effects of
pollution, mining, and drilling associated with the use and extraction of
fossil fuels, it does present other environmental disadvantages. The major
adverse environmental effects include radiation hazards, production of
radioactive wastes that require disposal, excessive quantities of wasted
heat absorbed by bodies of water used in the cooling process, and the
potential injuries, deaths, and damages that might occur if the reaction
inside the nuclear power plant becomes uncontrollable and escapes con-
tainment. The remainder of this comment will examine specific aspects of
the latter danger and review congressional action which limits liability for
this specific danger8 and a recent constitutional challenge of this particular
legislation?

I. SCIENTIFIC PERSPECTIVE

For the benefit of review for some and to enlighten others, a synopsis of
what takes place inside a nuclear reactor and why this process poses a
danger of such potentially catastrophic proportions will be appropriate.
Theoretically, atomic nuclei, the highly dense, positively charged cores of
atoms, are composed of protons and neutrons bound together by an attrac-
tive nuclear force.'0 Neutrons are electronically neutral particles, whereas
protons are positively charged particles, which exert strong Coulomb (elec-
trostatic) forces of repulsion against each other when brought within close
proximity." If nuclear forces did not exist, the nucleus would fly apart as
a result of the mutually repulsive forces among the protons." The observed
effects of the nuclear force indicate that its strength, effective only within
a tiny range about the same size as the nucleus of an atom, far exceeds
the relative strengths of Coulomb and gravitational forces, which represent
the only other known natural forces.' 3 Although much remains to be
learned about nuclear forces, scientific studies and experimentation have
enabled technology to harness energy during certain nuclear reactions in
which energy is released when the nuclear binding forces are broken.

8. The Price-Anderson Act, 42 U.S.C.A. §2210 (1973).
9. Carolina Environmental Study Group, Inc. v. United States Atomic Energy Comm'n,

431 F. Supp. 203 (W.D.N.C. 1977).
10. D. HALLIDAY & R. RESNICK, PHYSICS FOR STUDENTS OF SCIENCE AND ENGINEERING, PART

II 565 (2d ed. 1962) [hereinafter cited as HALLIDAY & RESNICK].

11. Coulomb's law provides that particles with like charges will repel each other with a

force that is directly proportional to the product of the charges on the particles and inversely
proportional to the square of the distance of separation.

12. HALLIDAY & RESNICK, supra note 3, at 565.
13. Id. at 566.
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One such phenomenon is fission, a process in which the nucleus of an
atom, on capturing a neutron, breaks up into two fragments of moderate
size accompanied by the emission of one or more high-energy neutrons and
the release of part of the original nuclear binding energy as energy in the
form of heat." The by-products of fission, neutrons and heat, represent the
most important aspects of the process. Since neutrons are required to
bombard the nucleus to trigger fission, the release of neutrons in the pro-
cess of fission suggested the possibility of a self-sustaining process, in
which the released neutrons could serve to induce fission in other nuclei
to produce what is now commonly referred to as a chain reaction. On
December 2, 1942, a team of scientists under the direction of Enrico Fermi
achieved the first controlled nuclear fission chain reaction. One direct
result of this demonstration has been the development of the nuclear reac-
tor in which the controlled, gradual fission process can be maintained.
Heat energy, the second by-product released by the fission process inside
a nuclear reactor, can be converted into more useful forms of energy. In
additon to experimental uses and the energy for the propulsion of vehicles
and vessels, the most promising use of nuclear reactors has been the gener-
ation of electricity. The basic operation of a nuclear power plant involves
two energy conversions: (1) conversion of heat energy to mechanical energy
by heating water for steam to drive a turbine, and (2) conversion of this
mechanical energy to electrodynamic energy by the turning of a steam
turbine to operate dynamos that generate electricity.'5

I. THE PRICE-ANDERSON AcT

The passage of the Atomic Energy Act of 195416 afforded private industry
its first opportunity to enter the nuclear field by permitting the licensing
of private construction, ownership, and operation of nuclear facilities sub-
ject to the regulatory powers of the federal government. Private enterprise
responded with restrained enthusiasm when confronted with the prospect
of bearing primary liability for substantial losses and damages that could
be caused by a nuclear accident. The most potentially destructive of all
the possible hazards associated with the operation of a nuclear reactor is
a core meltdown.'" A core meltdown can occur if the heat generated inside
the reactor is not dissipated sufficiently by the cooling systems so that the
fissionable materials become hot enough to actually melt through the walls
of the reactor. Although there is no possibility of a nuclear explosion inci-
dent to a meltdown, a rupture of the superheated cooling system could

14. Id.
15. G. HOLTON & D. ROLLER, FOUNDATIONS OF MODERN PHYSICAL ScIENcE 737 (1958).
16. Atomic Energy Act of 1954, 42 U.S.C.A. §§2011-2282 (1973).
17. Denaro, Fission Fuses with Insurance, 1969 INs. L.J. 207 (1969) [hereinafter cited as

Denaro].

[Vol. 30



PRICE-ANDERSON ACT

release and disperse large quantities of radioactive contaminants into the
atmosphere.' 8

The catastrophic effect of a meltdown release would result in immediate
fatalities, personal injuries, and delayed cancer fatalities and thyroid inju-
ries whose numbers would vary in direct proportion to the density of the
population within the path of the release, the amount of radioactive mate-
rials released, and the extent of dispersion in the atmosphere. In addition,
there would be extensive property damage in amounts which several re-
ports have estimated would range from $6.2 to $14 billion.'"

The prospect of this enormous third party liability, no matter how re-
mote the possibility of such an occurrence, deterred private industry's
immediate acceptance of the federal government's invitation to participate
in the research, development, and eventual application by utility compa-
nies of nuclear power for the generation of electricity. This initial reluct-
ance was primarily attributable to the inadequacy of the third party liabil-
ity coverage which insurance companies were willing to provide for the risk
of serious nuclear accidents. The insurance industry explained that it
could not compute premiums for the risk of serious nuclear accidents,
because it was unable to establish an actuarial probability base due to the
small number of nuclear facilities planned and the uncertainty of statisti-
cal data predicting the probability of such an accident. The only certain
factor was that enormous, but incalculable, losses would result if a nuclear
accident occurred." Without some form of adequate protection against
third party liability, private industry refused to engage in the development
of nuclear technology, and it appeared that the field of nuclear power
would remain the exclusive realm of the federal government in the same
manner as it had under the original policy of the Atomic Energy Act of
1946.21

In response to the interest and justifiable reluctance of private concerns
and the government's intent to promote commercial involvement in the
development and technological application of this new energy source,
members of Congress and representatives of private industry propounded
a unique legislative solution to facilitate the desired transfer of nuclear
power development from the government to the private industrial sector.
The solution took the form of an indemnity statute known as the Price-
Anderson Act,n which was approved in 1957 as an amendment to the
Atomic Energy Act of 1954. This piece of legislation has received praise for

18. Carolina Environmental Study Group, Inc. v. United States Atomic Energy Comm'n,
431 F. Supp. 203, 207 (W.D.N.C. 1977).

19. Meek, Nuclear Power and the Price-Anderson Act: Promotion Over Public Protection,
30 STAN. L. REv. 393, 431-32 (1978).

20. Lowenstein, The Price-Anderson Act: An Imaginative Approach to Public Liability
Concerns, 12 FORUM 594, 596 (1977).

21. Atomic Energy Act of 1946, 60 Stat. 755, 759-60 (superseded in 1954).
22. 42 U.S.C.A. §2210 (1973).

19791



MERCER LAW REVIEW

its recognition and accommodation of several competing interests, but it
has also been the subject of unfavorable criticism. The provisions of the
amendment restrict third party liability while assuring compensation from
several sources, including conventional insurance, for the claims of persons
damaged by a nuclear accident, thereby removing the obstacle to private
industry participation and accomplishing the intent of the Atomic Energy
Act of 1954.23 The initial ten-year duration of the act has been extended
twice,2" each time for an additional ten years, and the substantive provi-
sions of the Act have been amended on several occasions since 1957.1

The current provisions of the Price-Anderson Act applicable to nuclear
power plants may be summarized in the following manner. Each licensee
is required" to maintain third party liability insurance up to the maximum
coverage provided by private sources." The maximum amount now avail-
able for each nuclear power plant is $140 million.2 In addition, if a nuclear
accident does occur, each licensee will be assessed a portion of the damages
which exceeds the coverage provided by private sources on a pro rata basis,
in an amount ranging from $2 to $5 million.2' If each of the seventy-two
commercial power plants currently in operation paid the maximum de-
ferred premium,3' an additional $360 million would be available to com-
pensate for damages. The Nuclear Regulatory Commission will provide
indemnification for those damages which exceed the sum of these first two
forms of financial protection, up to the point where the total damages
reach the $560 million liability ceiling set by the Price-Anderson Act.3' In
other words, the government will now provide up to $60 million in addi-
tional compensation above the financial protection provided by insurance

23. Denaro, supra note 10, at 209.
24. Price-Anderson Act Amendment of 1965, Pub. L. No. 89-210, §2, 79 Stat. 855 (amend-

ing 42 U.S.C. §2210(d) (1964)); Price-Anderson Act Amendment of 1975, Pub. L. No. 94-197,
§5, 89 Stat. 1111 (amending 42 U.S.C. §2210(d) (1970)).

25. Price-Anderson Act Amendment of 1958, Pub. L. No. 85-602, §2, 72 Stat. 525 (amend-
ing 42 U.S.C. §2210(e) and (1) (1958)); Price-Anderson Act Amendment of 1961, Pub. L. No.
87-206, §15, 75 Stat. 479 (amending 42 U.S.C. §2210(d) (1958)); Price-Anderson Act Amend-
ment of 1962, Pub. L. No. 87-615, §§6-7, 76 Stat. 410 (amending 42 U.S.C, §2210(d) and (e)
(1958)); Price-Anderson Act Amendment of 1964, Pub. L. No. 88-394, §§2-3, 78 Stat. 376
(amending 42 U.S.C. §2210(c) and (k) (1964)); Price-Anderson Act Amendment of 1965, Pub.
L. No. 89-210, §§1, 3-5, 79 Stat. 855 (amending 42 U.S.C. §2210(c), (e), (k), and (1) (1964));
Price-Anderson Act Amendment of 1966, Pub. L. No. 89-645, §§2-3, 80 Stat. 891 (amending
42 U.S.C. §2210(e), (m)-(o) (1964)); Price-Anderson Act Amendment of 1975, Pub. L. No.
94-197, §§2-4, 6-14, 89 Stat. 1111-15 (amending 42 U.S.C. §2210(a), (c), (e), (f), (h), (i), (k),
(I), (n), (o), and (p) (1970)).

26. 42 U.S.C.A. §2210(a) (1976).
27. 42 U.S.C.A. §2210(b) (1976).
28. Duke Power Co. v. Carolina Environmental Study Group, Inc., - U.S. - 98 S.

Ct. 2620, 57 L. Ed. 2d 595 (1978).
29. 42 U.S.C.A. §2210(b) (1976).
30. The Nuclear Regulatory Commission has set the assessment for each licensee at $5

million. 42 Fed. Reg. 46 (March 9, 1977).
31. 42 U.S.C.A. §2210(c) (1976).
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companies and the nuclear power operators. As the number of power plants
and the amount of private insurance coverage increase, the indemnifica-
tion liability of the federal government will be further decreased and even-
tually phased out.

The aggregate liability of an operator of a nuclear power plant now
indemnified by the federal government is $560 million, the maximum
amount of recovery for all third parties who might be damaged as a result
of a nuclear power plant accident.2 The Act provides that if the total
damages exceed the statutory limit, then claims will be paid out of this
$560 million fund on a pro rata basis to the claimants, with the effect that
each person injured or damages would receive less than his amount of
actual damages. Each licensee must waive all defenses against third party
liability claims in exchange for the indemnification and limitation of lia-
bility benefits."

II. CONSTITUTIONAL CHALLENGE OF LIABILITY LIMITATION

The public liability limitation has proven to be the most controversial
aspect of the Price-Anderson Act since its inception, because of the rela-
tively small amount of compensation it would provide in comparison to the
potentially astronomical damages that have been predicted in the event
of a serious nuclear reactor incident. The restrictiveness of the liability
limitation has since been lessened by the adoption of a provision that
Congress "will take whatever action is deemed necessary and appropriate
to protect the public from the consequences of a disaster of such magni-
tude" if the damages exceed the $560 million ceiling.3Y Further, when the
government's indemnification is eliminated by adequate amounts avail-
able from private insurance and the deferred premiums of the operators of
nuclear power plants, the aggregate amount of compensation will exceed
the $560 million ceiling as the amount of private insurance and the number
of nuclear power plants in operation increase."

One commentator has suggested that the aggregate liability limitation
might be vulnerable on constitutional grounds as a due process violation,
since it would deprive injured parties of their property without adequate
compensation when the total damages exceed the statutory ceiling.37 In
Carolina Environmental Study Group, Inc. v. United States Atomic En-
ergy Commission, 1 the constitutionality of the liability limitation of the

32. 42 U.S.C.A. §2210(e) (1976).
33. 42 U.S.C.A. §2210(o) (1976).
34. 42 U.S.C.A. §2210(a) (1976).
35. 42 U.S.C.A. §2210(e) (1976).
36. Id.
37. Denaro, supra note 10, at 215; Comment, Atomic Energy-Indemnity Legisla-

tion-Anderson Amendments to the Atomic Energy Act of 1954, 56 MICH. L. REv. 752, 765
(1958).

38. 431 F. Supp. 203 (W.D.N.C. 1977). Plaintiffs who opposed the construction of the
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Price-Anderson Act was successfully challenged for violations of the due
process and equal protection provisions of the Fifth Amendment. The dis-
trict court found that there is a reasonable likelihood that a nuclear acci-
dent could occur and that the resulting damages would exceed the liability
limit imposed by the Price-Anderson Act.3 It also concluded, however,
that the limited liability protection afforded by the Price-Anderson Act is
the essential factor which enables the construction and operation of nu-
clear power plants to continue."

The district court stated that the discrepancy between the liability limit
and the amount of potential losses, a lessening concern for safety and
environmental considerations encouraged by the liability limitation, and
the failure of the Act to provide quid pro quo for potential victims whose
recovery rights it affected required that the provisions of the Act which
limited liability be held unconstitutional as a violation of due process.'
The court also held the Act unconstitutional as an equal protection viola-
tion, because it would impose the burden of loss only on the accident
victims, instead of all the persons who benefit from the development and
use of nuclear power."

On direct appeal, the case was reversed and remanded by the United
States Supreme Court. 3 In rejecting the due process objection to the liabil-
ity limitation, the Court held that the challenged provisions of the Act
were not violative of due process, since the $560 million ceiling was reason-
able in view of the remote probability of such an incident and legislative
history which indicated that the liability ceiling was not intended to fore-
close further governmental relief for the affected parties." In addition, the
Court held that the liability limitation did not eliminate the licensees'
incentive to insure the best standards for safety and environmental factors
and that it did serve as a satisfactory quid pro quo for the remedial rights
of potential claimants that it replaced." The equal protection objection
was dismissed summarily with a statement that there was sufficient
"justification for the difference in treatment .. .""

The purpose of this litigation was intended to repress the construction
of nuclear power plants by removing the financial protection which private

McGuire Nuclear Plant and Catawba Plant by the defendant, Duke Power Company, were
property owners living in the vicinity of the construction sites. They opposed the issuance of
the construction license by the Nuclear Regulatory Commission and then wanted to prevent
the issuance of the operating license by the same agency. Plaintiffs' claims were held suffi-
cient to sustain jurisdiction under 28 U.S.C.A. §1331(a) (1976).

39. 431 F. Supp. at 214.
40. Id. at 218.
41. Id. at 222-23.
42. Id. at 224-25.
43. - U.S. - , 98 S. Ct. 2620, 57 L. Ed. 2d 595 (1978).
44. 98 S. Ct. at 2637, 57 L. Ed. 2d at 618.
45. Id. at 2638-41, 57 L. Ed. 2d at 620-24.
46. Id. at 2641, 57 L. Ed. 2d at 624.
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industry has insisted is a prerequisite for its continued involvement in the
field of nuclear energy." However, it is debatable whether a different hold-
ing which did invalidate the liability limitation provisions would have
achieved the desired result. The present commitment to nuclear power
may be irreversible; public utilities must satisfy the persistent and ever
increasing demand for electricity, an exigency which may now pre-empt
their concern about third party liability as conventional energy resources
dwindle. If indeed this conjecture proved to be accurate and the expansion
of the use of nuclear energy continued without the shield of the Price-
Anderson Act, then either result would seem to imply that the losses suf-
fered by the public in the event of a major nuclear accident would bb
deemed "damnum absque injuria, the price one has to pay for the progress
of America,"' 8 unless the federal government provides full compensation
for losses. Congressional action, in response to recent national disasters,
does indicate that compensation would probably be available for the vic-
tims of a serious nuclear accident beyond the private resources currently
available. Apparently, this defeat has not discouraged the opposition and
it appears certain that it will continue to seek and employ more effective
tactics to deter the expanded use of nuclear energy.

MARION NELSON JONES

47. Id. at 2631-33, 57 L. Ed. 2d at 612-14.
48. Denaro, supra note 10, at 216.
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