
The Worker's Compensation Insurer
as a Third Party Tortfeasor in Georgia

When an injury to an employee is covered by a worker's compensation
act, recovery at common law is barred and the employee must accept the
statutory compensation as his sole remedy. This remedy is a compromise
in which the employee accepts limited compensation, usually less than
what a jury might award, in return for the strict liability of the employer,
and an assurance that the employee will be paid.' Under the Georgia
Worker's Compensation Act the employer has a statutory duty to compen-
sate the employee for injuries regardless of negligence.' In return, the em-
ployer is given immunity from suits at common law unless the injuries are
caused by his own intentional tort.3 The employee is given the remedy of
compensation in all cases arising within the scope of his employment,,
unless the employee was intoxicated or engaging in willful misconduct at
the time of the injury.' The employee is also given the remedy of suit
against the actual tortfeasor if the injury was caused by some person other
than the employer.'

The concept of third party tortfeasor includes all persons other than the
injured person's own employer. It includes co-employees, employers of
employees working on the same project, and physicians whose malpractice
aggravates the compensable injury. The compensation insurance carrier
has also been held to be a third party vulnerable to suit for negligent safety
inspections.'

"Of all the developments in the volatile field of third party litigation
under workmen's compensation, none has been so dramatic and fast-
moving as the line of cases in which injured employees have attempted to
treat the compensation carrier as a third party for purposes of tort suits,
based usually on alleged negligence in . . . safety inspections. .... I
These safety inspections are made pursuant to a standard inspection and
audit clause in the insurance policy which permits, but usually does not
require, inspection by the insurer of the insured premises to discover any
defective conditions or unsafe practices. The standard clause does not
impose any duty on the insurer to make these inspections, but once the

1. W. PROSSER, HANDBOOK OF THE LAW OF TORTS, §80, at 531 (4th ed. 1971).
2. GA. CODE ANN. §114-102 (1973). The Georgia legislature, in the 1978 session, amended

Code title 114 relating to workmen's compensation, so as to change all designations and
references in the laws from Workmen's Compensation to Worker's Compensation.

3. GA. CODE ANN. § 114-601 (1973).
4. GA. CODE ANN. §114-601 (1973).
5. GA. CODE ANN. § 114-105 (1973).
6. GA. CODE ANN. §114-103 (Supp. 1978).
7. 2A A. LARsON, WORKMEN'S COMPENSATION LAW §72.90, at 14-123 (1976).
8. !d.
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carrier does make the inspection, it may be subjecting itself to liability for
making a negligent inspection that is determined to be the proximate
cause of an accident.' This comment will discuss the development of this
issue in Georgia.

I. Is THE WORKER'S COMPENSATION CARRIER A SUABLE
THIRD PARTY IN GEORGIA?

The court in Sims v. American Casualty Co.,' 0 held that under title 114,
section 101 of the Georgia Code, the definition of employer includes the
compensation insurer." The majority stated, however, that "other insurers
of the employer are not by the Act itself immunized from common law suit
as third party tortfeasors under Code Ann. §114-103, and, moreover, the
compensation insurer itself is not so immunized if it occupies the relation
of insurer in any capacity other than compensation insurer."' 2

Judge Clark in United States Fire Ins. Co. v. Day,' applied the words
written by songwriter Johnny Mercer to explain his opinion: "You've got
to accentuate the positive, eliminate the negative; latch on to the affirma-
tive, don't mess with Mr. In-Between."'" The insurance company carried
both worker's compensation and public liability coverage. Judge Clark
said that the insurer showed "by 'positive' affirmative evidence that it
made its inspections of the insured's premises solely in its role as
[worker's] compensation carrier.' 5 Thus, the Day court makes it plain
that merely writing another policy other than worker's compensation does
not make the carrier liable under common law tort. "The insurance carrier
is not liable in tort for the negligent inspection of the insured's premises
when done pursuant only to the workmen's compensation coverage."" The
worker's compensation carrier can be a suable third party in Georgia if it
carries another policy and makes the negligent safety inspection for that
other policy.

I. NONFEASANCE OR MISFEASANCE?

Misfeasance is active misconduct working positive injury to others. The
employee is left in a worse position than before the safety inspection was

9. Comment, Insurer's Liability for Negligent Performance of Voluntary Safety
Inspections, 3 CUM. SAM. L. Rav. 118 (1972).

10. 131 Ga. App. 461, 206 S.E.2d 121, affd, 232 Ga. 787, 209 S.E.2d C1 (1974).
11. "If the employer is insured, this term shall include his insurer as far as applicable."

GA. CODE ANN. §114-101 (Supp. 1978).
12. 131 Ga. App. at 474, 206 S.E.2d at 130. The compensation insurer may write several

types of insurance policies for the employer. One type might be a general liability policy,
another for fire or property damage.

13. 136 Ga. App. 359, 221 S.E.2d 467 (1975).
14. Id. at 359, 221 S.E.2d at 469.
15. Id.
16. Id. at 361, 221 S.E.2d at 469.
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done. Nonfeasance is passive inaction or a failure to take steps to protect
the employee from harm. The main distinction is that by misfeasance the
insurer has created a new risk of harm to the employee, while by nonfeas-
ance he has not made the situation any worse, but has merely failed to
benefit the employee by interfering."

Liability for misfeasance may extend to any person to whom harm may
reasonably be anticipated as a result of the insurer's conduct. For nonfeas-
ance it must be shown that there is some definite relation between the
parties of such a character that social policy justifies that the duty to act
exists." In most of these cases the safety inspection was gratuitous; there-
fore, the insurer was not under a duty to make the inspection.

The nonfeasance-misfeasance distinction was first applied to an insurer
.being sued for negligent performance of a gratutious inspection in Nelson
v. Union Wire Rope Corp.," as it was considered by the Appellate Court",
and the Supreme Court2' of Illinois. The appellate court held that §325 of
the Restatement of Torts2 was controlling and absolved the insurer of
liability for nonfeasance.23 The supreme court overruled the decision of the
appellate court holding that the insurer had breached a duty to inspect
with care and was guilty of misfeasance under §323(1) of the Restatement
of Torts. 2

The Georgia Court of Appeals, in Sims v. American Casualty Co.," con-
cluded that "the [insurer's] duty may arise from contract or from under-
taking actual inspections without contract; '" 26 or in other words, from his
misfeasance. In Day, the court of appeals stated that "Sims makes it clear
that the common law liability of a workmen's compensation carrier arises
from misfeasance. . . . 7

The insurers are usually not required by contract to make these safety
inspections, but once they undertake to make an inspection, they are
placed under a duty to do it with due care, or they will be found liable in
tort for any injury caused by their negligence.

III. Is PROOF OF RELIANCE NECESSARY?

The Illinois Supreme Court in Nelson was the first to clearly state that
reliance upon the safety inspection is not a condition to liability for mis-
feasance. The rule adopted by the court was that if the insurer's activities

17. W. PROSSER, HANDBOOK OF THE LAW OF TORTS, §56, at 338, 339 (4th ed. 1971).
18. Id. at 339.
19. 31 Ill. 2d 69, 199 N.E.2d 769 (1964).
20. 39 Il1. App. 2d 73, 187 N.E.2d 425 (1963).
21. 31 Ill. 2d 69, 199 N.E.2d 769 (1964).
22. RESTATEMENT OF TORTS §325 (1934).
23. 39 Ill. App. 2d at 129, 187 N.E.2d at 451.
24. 31 111. 2d at __, 199 N.E.2d at 774; RESTATEMENT OF ToRTs §323(l) (1934).
25. 131 Ga. App. 461, 206 S.E.2d 121, aff'd, 232 Ga. 787, 209 S.E.2d 61 (1974).
26. Id. at 473, 206 S.E.2d at 130 (emphasis in the original).
27. 136 Ga. App. at 360, 221 S.E.2d at 469 (emphasis in the original).
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are sufficient to give rise to an undertaking, then liability will follow when
the undertaking is not performed with due care. 8 The court held that
reliance was applicable only if the insurer was guilty of nonfeasance, that
is, "omitting to perform an undertaking which plaintiffs . . . relied upon
it to undertake. ... " The insurer was charged with misfeasance, and
having undertaken to act, the insurer "became subject to a duty with
respect to the manner of performance."30

In two recent cases, Tillman v. Travelers Indemnity Co. ' and Stacy v.
Aetna Casualty & Surety Co.,32 the Fifth Circuit court held that the em-
ployee must prove that either he or the insured employer relied to the
employee's detriment upon the inspection services.

The court in Tillman quoted the Restatement Second of Torts, §324A:

One who undertakes, gratuitously or for consideration, to render services
to another which he should recognize as necessary for the protection of a
third person or his things, is subject to liability to the third person for
physical harm resulting from his failure to exercise reasonable care to
protect his undertaking, if. . . (c) the harm is suffered because of reliance
of the other or the third person upon the undertaking.3

In Stacy, the court said that "[tihe insurer's liability must rest upon
proof of actual reliance by the insured on the contractual undertaking or
on the subsequent representations by the insurer which resulted in acts or
omissions by the insured." 3'

The Georgia courts intimate, but do not expressly hold, that reliance
upon the inspections is a necessary element to recovery. In Sims, the court
mentions reliance while discussing a policy issue: "The tort issue at stake,
whether the performance of volunteered services, in the absence of reli-
ance, can impose liability for negligence in the performance, is in its way
as controversial as the compensation law issue here discussed. . . . An
adequate legislative solution, then, might have to deal with [this] tort
problem. . . ."3 This vague statement does not give a clear idea of where
this court stands on the reliance issue.

In Pennsylvania Millers Mutual Ins. Co. v. Thomas Milling Co., 36 the
court discussed reliance in relation to what might influence the result in
the trial court and would not speak to the reliance issue directly. It would
only affirm the superior court's denial of summary judgment because the
employee had presented enough evidence of the negligent performance of

28. 31 111. 2d 69, 199 N.E.2d 769 (1964).
29. Id. at 85, 199 N.E.2d at 779.
30. Id.
31. 506 F.2d 917 (5th Cir. 1975).
32. 484 F.2d 289 (5th Cir. 1973).
33. 506 F.2d at 919; RESTATEMENT OF TORTS (SECOND) §324A (1965).
34. 484 F.2d at 295.
35. 131 Ga. App. at 478, 206 S.E.2d at 132.
36. 137 Ga. App. 430, 224 S.E.2d 55 (1976).
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an assumed duty."
In the most recent case on this issue, Winslett v. Twin City Fire Ins.

Co., s8 the court discussed the Restatement Second of Torts, §324A(c), 39

which requires a showing of reliance. The court, specifically refusing to
decide the issue, said, "The present case is one wherein such reliance was
alleged, but was shown not to exist; however, as we view the case it is not
necessary to decide whether or not a reliance on the inspections or surveys
was a necessary element in the theory of complainant's recovery as the
proof . . . shows that any inspections or surveys . . . [were] not the
proximate cause of complainant's injury."'0

The Georgia courts are not specifically requiring a showing of reliance
upon the safety inspections at this time. The three opinions discussed have
vague references to the issue that leave an impression that, for the time
being, the courts will leave it up to the legislature to make the showing of
reliance a requirement.

IV. POLICY CONSIDERATIONS

The issue treated in this comment has caused some alarm in the insur-
ance community. Perhaps the sheer size of the judgment upheld by the
Illinois Supreme Court, applying Florida law in the Nelson case, added to
the shock." The courts disregard fault concepts to the extent necessary to
ensure recovery by the injured employee under the compensation statutes.
This disregard of fault, however, goes no further than to accomplish that
goal, and with payment of the employee assured, the actual wrongdoer
may be sought under a third party action. The policy behind these deci-
sions is the idea that the wrongdoer should pay for his wrongdoing even
though the employee is covered under workmen's compensation law."2

There are two conflicting policy considerations involved in a court's
decision to hold the insurance company liable as a third party tortfeasor.
Public policy does not generally favor relieving tortfeasors of the burden
of paying for the consequences of their wrongs; but public policy would
favor promotion of safety through safety inspections by insurance carriers.
When the insurance carrier negligently makes a safety inspection that
results in an injury to an employee, these two policy considerations clash.

Would it deter insurance companies from making these inspections to
hold them liable for the negligent inspections? Will they continue to make
less than satisfactory inspections, resulting in injury, if they are not held
liable under common law?

37. Id. at 433, 224 S.E.2d at 58.
38, 141 Ga. App. 143, 232 S.E.2d 638 (1977).
39. RESTATEMENT OF ToRs (SEcOND) §324A(c) (1965).
40. 141 Ga. App. at 145, 232 S.E.2d at 639.
41. The plaintiff recovered a total of $1,569,400. 31111. 2d at ., 199 N.E.2d at 772. See

also Larson, Workmen's Compensation Insurer as Suable Third Party, 1969 DUKE L. J. 1117.
42. 2A A. LARSON, WORKMEN'S COMPENSATION LAW, §71.10, at 41-1 (1976).
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In Sims, the Georgia Court of Appeals suggested that these policy ques-
tions are for the legislature. 3 The court noted the recent trend toward
holding insurance companies to a higher standard of care than formerly
required. Discussing its decision to allow the carrier to be sued as a third
party, the court said: "In short, we do not feel that today's decision does
more than hasten the inevitable moment when insurance carriers must
reassess their positions with respect to their safety inspection undertak-
ings."" This might suggest that the court felt that insurance companies
should do more thorough inspections or not do any at all.

Justice Shaefer, in his dissenting opinion in Nelson, agreed with this "all
or nothing rule," suggesting that it "will frustrate the possibility of limited
inspection services by requiring that if any inspections are undertaken,
complete inspections must be made."' 5

Discussing this policy issue, the Iowa Supreme Court, in Fabricus v.
Montgomery Elevator Co.," said that no inspection is better than a negli-
gent inspection. They added that it is up to the legislature "to deprive one
of a common law action . . . under its police power upon declared public
policy of the state ... .

Insurance companies have an interest in making safety inspections. The
safer the job site, the fewer claims they will have to pay. It seems more
desirable that these companies make better inspections if they are going
to do them at all. It is doubtful that these companies will stop the inspec-
tions altogether in Georgia. The only probable deterrent effect might be
that insurance companies would write only worker's compensation policies
or make inspections pursuant only to the worker's compensation policy.

V. CONCLUSION

The Georgia legislature has made the worker's compensation insurer
immune from suit at common law by including the insurer in the stat-
ute's definition of employer. However, the worker's compensation insurer
is not immune if it insures the employer under any other policy and makes
safety inspections pursuant to this other policy. This interpretation of the
statute allows the insurer to make limited safety inspections for the pur-
pose of its worker's compensation coverage without fear of suit at common
law. If an injury occurs, however, due to the insurer's negligence in the
safety inspection, it would have to be prepared to prove that the inspection
was pursuant to the worker's compensation policy only. If the insurer can-
not do this then it may be held liable beyond the worker's compensation
ceiling.

43. 131 Ga. App. at 477, 206 S.E.2d at 132.
44. Id. at 477, n.8.
45. 31 111. 2d at - , 199 N.E,2d at 796.
46. 254 Iowa 1319, 121 N.W.2d 361 (1963).
47. Id. at - 121 N.W.2d at 366.
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It is still questionable whether the Georgia courts require the plaintiff
to show reliance on the safety inspection for recovery. Proof of reliance may
be the answer to protecting the plaintiff from negligent safety inspections,
while giving the insurance carrier an affirmative defense. This would allow
the insurance carrier to continue his safety inspections without raising the
insurance rates. The Georgia courts should take a definite stand and re-
quire a showing of reliance upon the safety inspection before allowing the
plaintiff to recover.

MARTHA CURRIE CHRISTIAN




