
SPECIAL CONTRIBUTIONS

The Computation of Finance Charges
in Georgia Consumer Credit Contracts

By Sidney L. Moore, Jr.*

Georgia consumer credit computations have produced a plethora of liti-
gation at both the trial and appellate levels during the past ten years.' In
part, this great increase in litigation has been the result of the representa-
tion of the poor through federally funded legal aid programs, such as the
Atlanta Legal Aid Society and the Georgia Legal Services Program, the
latter having offices in major cities and towns throughout the state. Much
of the litigation, however, has been handled by private counsel who,
through Truth in Lending legislation,2 can obtain fees for their services
directly from the creditor. The litigation has thus involved not only the
usury laws of this state, but the Consumer Credit Protection Act at the
federal level.

It is often difficult for either the attorneys or the judges involved in these
cases to determine accurately whether the statutory language has been
followed. Not being familiar with basic interest concepts, such as
"actuarial method," "Rule of 78s," "add-on" and "discount," the parties
have produced decisions which are almost as confusing as the statutes and
regulations themselves.

The purpose of this article is to define terms and demonstrate computa-
tion methods. It is hoped that in the process the point will be made that
the hodgepodge of credit laws now applicable to routine consumer transac-
tions should be recodified in one section of the Code and written in lan-
guage which will be understood by the bench and bar, if not by creditors
and debtors.

* Consumers' Utility Counsel for the State of Georgia. Walter F. George School of Law,

Mercer University (J.D., 1968); University of Wisconsin Law School (L.L.M, 1971). Member
of the State Bar of Georgia.

1. There have been at least sixteen major state appellate decisions during this period
under the Georgia Industrial Loan Act, (GA. CODE ANN., ch.25-3 (1976)) alone, and dozens
concerning other credit statutes.

2. 15 U.S.C.A. §1601-1665 (1974). "Truth in Lending" is the popular name for the
consumer credit cost disclosure portion of the Consumer Credit Protection Act.
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I. UsuRY

There are four basic elements of usury in Georgia: (1) a loan or forbear-
ance of money either express or implied; (2) an understanding that the
principal shall or may be returned; (3) that for such loan or forbearances
a greater gross profit than is authorized by law is agreed to be paid; and
(4) an intention, on the part of the creditor, to violate the law. '

There is a popular misconception that a lender can blunder into usury
unintentionally. However, this cannot be done unless the error is large.
Minimal overcharges which are the result of a bona fide error, and are
unintentional, are not usurious.' But even minimal overcharges taken by
design are penalized.5 Usury can also exist in a contract which is good on
its face if the creditor has put into the principal balance of the loan an
earlier usurious exaction from a renewed contract, 6 or where the creditor
takes a charge prohibited by law outside the terms of the contract itself.'

A "loan" is an advance of money, and nothing else. A "sale" is not a
loan, and statutes permitting a certain charge on a "loan" cannot be ap-
plied to permit the rate on sales.8

A "forbearance," on the other hand, may arise either from a loan or a
sale, so long as the debtor owes the creditor money, and the creditor, for a
consideration, permits the debtor to pay the obligation in the future.
Again, a statute merely permitting "loans" at a certain rate cannot apply
to forbearances.

Usury laws exist to protect people who are "pressed with need,"" and
who therefore are in a position to be abused by those with money to lend
or credit that is otherwise to be extended. But they apply with equal force
to everyone, and it is not essential that one be necessitous to claim usury.
The usury laws also do not apply only to the ignorant, and the debtor may
plead usury even if he had full knowledge that the contract was illegal,"1
and. even where he knew more about such matters than the creditor. In
general then, usury laws reflect a social policy of limitation on the earnings
one can reap from extensions of credit to the public.

3. Bank of Lumpkin v. Farmers' State Bank, 161 Ga. 801, 810-811, 132 S.E. 221, 225
(1926).

4. Bailey v. Williams, 155 Ga. 806, 118 S.E. 354 (1923); Rushing v. Willingham, 105 Ga.
166, 31 S.E. 154 (1898); Harrison v. Arrendale, 113 Ga. App. 118, 147 S.E.2d 356 (1966).

5. Hartsfield Co. v. Fulwiler, 59 Ga. App. 194, 200 S.E. 309 (1938); Jobson v. Masters, 32
Ga. App. 60, 122 S.E. 724 (1924).

6. Archer v. McCray, 59 Ga. 546, 549 (1877); Harrison v. Arrendale, 113 Ga. App. 118,
121, 147 S.E.2d 356, 359 (1966); Lott v. Peterson, 23 Ga. App. 458, 462, 98 S.E. 361, 363 (1919).

7. Bishop v. Exchange Bank, 114 Ga. 962, 964, 41 S.E. 43, 44 (1902).
8. Graham v. Lynch, 206 Ga. 301, 57 S.E.2d 86 (1950).
9. Robinson v. Colonial Discount Co., 106 Ga. App. 274, 275, 126 S.E.2d 824, 826 (1962).
10. See, e.g., Havens v. Woodfill, 148 Ind. App. 366, 266 N.E.2d 221 (1971). This case

involved a borrower and lender intentionally sidestepping the usury law. The court still held
the transaction usurious, saying that it does not matter whether the borrower or lender takes
the initiative in such a transaction.
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Under Georgia law, the penalties for usury range from a mere loss of the
interest charges" to a forfeiture of both principal and interest.2 In some
cases, it is even possible to recover more than the amount of the principal."

Truth in Lending is not a usury law. It does not limit interest charges
in any way, but merely says the creditor must fully disclose the rates and
finance charges pursuant to the statute and the accompanying Regulation
Z.' The purpose of Truth in Lending is to assist debtors, through advance
knowledge of charges and rates, to "shop around" for a better deal." The
basic device by which this is done is the "disclosure statement," requiring
the creditor to state the "finance charge"' 7 and the "annual percentage
rate" in simple interest terms. The "total of payments"', to be made must
also be disclosed, except on real estate transactions0 where the total of all
interest and principal, if known, might keep people from buying homes on
credit. The "finance charge" and "annual percentage rate" include all
charges which are compulsory and related to credit, except recording fees
for security interests.2' Since this article is related to limitation, and not
disclosure, of finance charges, Truth in Lending will not be discussed fur-
ther.

In defining "usury," one cannot avoid a discussion of the major excep-
tion to the usury laws-the "time price doctrine." Developed in England
in the early 1800's,2 this doctrine says that if a seller offers goods or land
for cash, but at a higher price if payment is delayed for a period of time,
the difference between the "cash price" and the "time price" is not inter-
est, and therefore not subject to usury laws. This doctrine was widely
accepted in the United States by the time of the Civil War and, after the
Industrial Revolution, it was applied not only to real estate sales but also
to sales of consumer goods.24

11. GA. CODE ANN. §57-112 (1977).
12. GA. CODE ANN. §25-9903 (1976).
13. GA. CODE ANN. §96-1008(c) (1976). Under the Motor Vehicle Sales Finance Act a

consumer who is "wilfully" overcharged by a seller may recover double the time-price differ-
ential plus costs and attorney's fees. On a 10-year mobile home contract at eight percent add-
on, the finance charge would equal 80% of the principal. Twice that would be 160% of the
principal. The creditor, however, could set off the unpaid portion of the purchase price and
the cost of any insurance sold with the contract.

14. 15 U.S.C.A. §§1601-1665 (1974).
15. 15 U.S.C.A. §1631(a) (Supp. 1974); 12 C.F.R. §226.1 (1978).
16. 15 U.S.C.A. §1601(a) (Supp. 1974).
17. 15 U.S.C.A. §1605 (1974).
18. 15 U.S.C.A. §1606 (1974).
19. 12 C.F.R. §226.8(b)(3) (1978).
20. Id. Nor does the "finance charge" have to be disclosed on these transactions. 12

U.S.C.A. §1639(a)(4) (1974).
21. 15 U.S.C.A. §§1605-1606 (1974).
22. Beete v. Bidgood, 108 Eng. Rep. 792 (K.B. 1827).
23. Hogg v. Ruffner, 66 U.S. 115, 118-119 (1861); Tousey v. Robinson, 58 Ky. (1 Met.)

663 (1859).
24. Rushing v. Worsham, 102 Ga. 825, 30 S.E. 541 (1898).
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For the rule to apply, the seller and buyer must agree on a stated time
price, and that must be the "price" of the land or goods sold. Thus the
doctrine does not apply where there is merely a cash price and a forbear-
ance to collect it in consideration of the payment of a finance charge." Nor
does it apply where revolving charge accounts are used, and cash prices are
posted when sales are made and carried from month to month for a finance
charge."

The words of the transaction are not controlling. The courts will look
beyond the words to the substance." Thus where a prospective assignee,
such as a finance company or bank, is intimately involved in the credit
sale, dictating the terms and finance charge rate, the courts may call the
transaction a "loan" rather than a "time price sale," and apply the usury
laws.

21

In Georgia, the time price doctrine has been brought partially under
control with respect to consumer contracts by the adoption in 1967 of the
Retail Installment and Home Solicitation Sales Acts and the Motor Vehi-
cle Sales Finance Act.3 Sales of real estate,3' intangibles, 2 and commercial
and agricultural equipment are not governed by these statutes, however.
Prior to July 1, 1978, the sale of services by persons not primarily engaged
in the sale of goods was also not within the statute.Y

In combined transactions, such as a simultaneous sale and loan, the
profit of the sale portion will not be considered interest . 3 However, if the
creditor compels the debtor to buy something unrelated to the transaction
in order to earn more on the loan, the transaction may be viewed as a
"device" to commit usury, and therefore be penalized..3 5 Similarly, where
the creditor compels the borrower to pay the obligation of a third party,
which the borrower is not legally or morally required to pay as a condition
of making the loan, the payment may be added to the interest for the
determination of whether usury was charged .3 Payments of "broker fees"
and "commissions" to third parties will not of themselves render a transac-

25. Irvin v. Mathews, 75 Ga. 739 (1885).
26. Plastics Dev. Corp. v. Flexible Prods. Co., 112 Ga. App. 460, 145 S.E.2d 655 (1965).
27. Nash v. Mid-State Homes, Inc., 234 Ga. 314, 215 S.E.2d 686 (1975); Simpson v.

Charters, 185 Ga. 592, 196 S.E. 31 (1938); Pope v. Marshall, 78 Ga. 635, 4 S.E. 116 (1887);
Jackson v. Commercial Credit Corp., 90 Ga. App. 352, 83 S.E.2d 76 (1954).

28. Jackson v. Commercial Credit Corp., 90 Ga. App. 352, 83 S.E.2d 76 (1954); Daniel v.
First Nat'l Bank, 227 F.2d 1353 (5th Cir. 1955).

29. GA. CODE ANN., ch. 96-9 (1976).
30. GA. CODE ANN., ch. 96-10 (1976).
31. Irvin v. Mathews, 75 Ga. 739 (1885).
32. Bowen v. Consolidated Mortgage and Inv. Corp., 115 Ga. App. 874, 156 S.E.2d 168

(1967).
33. GA. CODE ANN. §96-902(a)(5) (Supp. 1978). See discussion in Part VI, infra.
34. Atlanta Mining Co. v. Gwyer, 48 Ga. 9 (1873).
35. Bishop v. Exchange Bank, 114 Ga. 962, 41 S.E. 43 (1902).
36. Simpson v. Charters, 188 Ga. 842, 5 S.E.2d 27 (1939).
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tion usurious, :' unless the payment is to a person having some relation to
the lender and the lender shares in the proceeds in some way.

II. BASIC COMPUTATIONAL PRINCIPLES

There are many ways to compute interest, and professional lenders and
their accountants and lawyers have been adept at stretching statutory
language to suit their purposes. The difficulty arises from the attempt by
legislators, themselves sometimes unfamiliar with technical terms, to cre-
ate a computation through words rather than through numbers. If statutes
contained examples of computations, a great deal of litigation could be
avoided. Unfortunately, this is not the practice.

The three key words describing credit computation methods in Georgia
are "simple," "add-on" and "discount." "Simple" interest is interest com-
puted under the so-called United States Rule, which is set forth in Ga.
Code Ann. §57-109 as follows:

When a payment is made upon any debt, it shall be applied first to the
discharge of any interest due at the time, and the balance, if any, to the
reduction of the principal. If the payment does not extinguish the interest
then due, no interest shall be calculated on such balance of interest, but
only on the principal amount up to the time of the next payment.2 '

Thus, on a single payment loan of $1,000 at eight percent simple for one
year, the charge would be $80. On an installment loan for $1,000 at eight
percent interest, with payments to be made monthly, the interest on the
first month's principal would be $6.67, as in the case of the single-payment
loan, but the application of a payment in excess of $6.67 would reduce the
principal, so that the next month's interest would be less. According to
actuarial tables, a payment of $86.99 per month on this $1,000 installment
loan would reduce the principal to zero in exactly twelve monthly pay-
ments. On the first payment, the subtraction of $6.67 interest would leave
$80.32 to be applied to the principal, leaving a loan balance of $919.68.
Interest in the second month would be computed on the $919.68 and would
be only $6.13, rather than $6.67. The total interest for the year, on this
schedule of payments, would be only $43.86, and not $80, because the
debtor would not get to keep the whole principal for the whole term.

The second sentence of §57-109 states that interest will not be computed
on past due interest.10 While this is true if the contract is silent on the
point, a clearly worded provision for such "compound" interest will be
enforced by the Georgia courts. Compounding is not favored, but it is

37. GA. CODE ANN. §57-104 (1977). But see GA. CODE ANN. §25-324 (1976) as to contracts
under the Georgia Industrial Loan Act.

38. Vezzani v. Tallant, 121 Ga. App. 67, 172 S.E.2d 858 (1970).
39. GA. CODE ANN. §57-109 (1977).
40. Id.
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permissible at law." Once a suit is filed for the balance owed to a creditor,
however, compounding stops.42 The interest and principal owed must be
separately stated in the judgment, and the judgment interest, at whatever
rate is permitted by law at the time,'3 cannot be computed on the interest
sued for." In bankruptcy, all interest stops running45 and pre-computed
interest to be earned after the date of filing must be refunded to the
account. 6

"Add-on" interest is computed by taking interest on the entire principal
at the stated annual rate for the entire term of credit extension, and then
dividing the total of principal and pre-computed interest by the number
of periodic payments to be made. Thus, on a $1,000 "add on" loan for one
year at eight percent per annum, the interest charge of $80 would be added
to the $1,000 and the total of $1,080 would be divided by the twelve pay-
ments to produce a monthly payment of $90. It has been seen that an eight
percent simple interest installment loan for $1,000 for twelve months pro-
duces only $43.86, and not $80. But in the case of add-on interest, the
presumption is that the entire loan will be in the hands of the debtor for
the entire year, even though this is not the case. The add-on rate equates
to varying simple interest rates depending on the term of the contract. An
eight percent add-on rate is only 14.45% at twelve months, but rises to
14.68% per annum at twenty-four months. It then starts to decline, and
on a 120 month loan, the equivalent simple interest rate is only 13.12% per
annum.47 This variation by the length of the term must be borne in mind
in interpreting statutes which permit the "actuarial equivalent" or an add-
on rate, or words to that effect.4 8

A "discounted" interest rate also increases the yield to a creditor. On a
single payment loan of $1,000 for twelve months, a "discounted" eight
percent would be computed by the lender retaining the $80 interest and
the debtor receiving only $920. The debtor then pays $1,000 at the end of
the term. Instead of 80/1000, the rate is 80/920 or 8.7% simple.

The simple interest equivalent to a discounted rate, like the add-on,
varies according to the term, but with the discount rate the equivalent
increases with the length of the term. Thus, on a five-year single-payment
loan at eight percent discount for $1,000, the creditor would withhold $400

41. Wofford v. Wyly, 72 Ga. 863 (1883).
42. GA. CODE ANN. §57-108 (1977). This section provides that "[aill judgments in this

State shall bear lawful interest upon the principal amount recovered." (emphasis supplied).
43. inivrest on Judgm.ntzmay rn at the rate pecified in the contract, so long as that is

a legal rate. Hartsfield Co. v. Demos, 174 Ga. 43, 162 S.E. 138 (1932); Cauthen v. Central
Ga. Bank, 69 Ga. 733 (1882).

44. GA. CODE ANN. §110-304 (1973).
45. 11 U.S.C.A. §103(a)(1) (1953).
46. In re Christian, Bankruptcy No. 19368 (M.D. Ga. 1972), summarized at 6

CLEARINGHOUSE REv. 746 (1973).
47. The Cost of Personal Borrowing in the United States: 1978 Edition (Financial Pub.

Co., Boston), 772, T 73.
48. See, e.g., GA. CODE ANN. §57-116 (Supp. 1978); GA. CODE ANN. §96-1004(c) (1976).
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(five times eighty), giving the debtor $600 and requiring him to pay $1,000
at the end of five years. The result is an annual charge of 80/600, or 13.33%
per annum. At twelve and a half years, the rate reaches infinity. The
creditor withholds the entire $1,000 (80 times 12112) and the debtor gets
nothing.

A "discount" rate may also be computed on installment laons under the
installment discount method, or "discount per annum method." Under
this method, the debtor on a $1,000 loan for twelve months would receive
$920 and repay $1,000 in twelve equal monthly installments of $83.33. The
debtor does not get to keep the $920 for the entire term, though the compu-
tation assumes he does. The annual percentage rate is even higher than
with the add-on method: 15.68% per annum. Again, the equivalent simple
interest rate increases with the length of the term, so that at twenty-four
months it is 17.33%; at five years it is 22.28%; and at ten years it is 49.61%
per annum.11

Although there are other computational methods used, since they are
not used in Georgia they will not be discussed here. All Georgia consumer
credit transactions use one or more of the methods described above with
only minor variations. The statutory language controls the method of com-
putation.

On contracts in which interest is pre-computed for the term, such as the
"discount" and "add-on" rates, the prepayment of the debt necessitates a
rebate of unearned interest. Some statutes require this, and some appar-
ently do not.5 Likewise, the courts have held that where such a contract's
term is cut short by acceleration upon default, a rebate is due the debtor,
and if it is not made the transaction may be declared usurious.'

The computation method most often used on prepayments and renewals
of installment contracts is the "Rule of 78s." The rule gets its name from
the fact that the numbers "1" through "12" total "78," and the rule for
this reason is sometimes called the "sum of the digits" method.5 2

In brief, a digit is assigned to each successive installment in declining
order (twelve installments equals 12+11+10. . . .+1). The debtor is enti-
tled to a refund based on the sum of the digits remaining as of the date of
calculation compared with the sum of the original digits. For example:
With six months remaining on a twelve month contract, the sum of

49. The Cost of Personal Borrowing, supra n.47 at T126, T127. See Taylor v. Merchants
Mut. Credit Corp., 100 Ga. App. 634, 112 S.E.2d 188 (1959).

50. See, e.g., GA. CODE ANN. §25-317 (1976); GA. CODE ANN. §57-116 (1977); see also
Osborne v. National Realty Management Co., 182 Ga. 892, 187 S.E. 56 (1936).

51. Liberty Loan Corp. v. Childs, 140 Ga. App. 473, 231 S.E.2d 352 (1976), cert. denied,
239 Ga. 220 (1977); Douglas v. Dixie Finance Co., 139 Ga. App. 251, 228 S.E.2d 144 (1976);
Harrison v. Goodyear Serv. Stores, 137 Ga. App. 223, 223 S.E.2d 261 (1976); Hardy v. G.A.C.
Fin. Corp., 131 Ga. App. 282, 205 S.E.2d 526 (1974); Lawrimore v. Sun Fin. Co., 131 Ga. App.
96, 205 S.E.2d 110 (1974); Roberta v. Allied Fin. Co., 129 Ga. App. 10, 198 S.E.2d 416 (1973);
Lewis v. Termplan, Inc., 124 Ga. App. 507, 184 S.E.2d 473 (1971).

52. For a more detailed discussion on the Rule of 78, see Moore, The Georgia Industrial
Loan Act: The Debtor's Perspective, 24 MERCER L. Rxv. 545 at 567 (1973).
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6+5+4+3+2+1 is "21." If a loan is prepaid at the beginning of the seventh
month, the rebate with six months remaining would be 21/78, or about
twenty-seven percent, of the originally charged interest.

The Rule of 78s produces interest for the creditor which is almost exactly
that which would be produced under the annual percentage rate used in
the transaction. For example, on the $1,000 add-on contract previously
discussed, if the debtor prepaid the contract after one month, the annual
percentage rate (14.45%) would produce an earning to the creditor of
$12.04, and a rebate to the debtor of the other $67.96 of the finance charge.
The Rule of 78s rebate would be $67.69, only twenty-seven cents less.

The Rule of 78s has gotten a bad name because the rebate calculation
is perhaps the first time the customer becomes aware that the add-on rate
is not eight percent or seven percent, but rather 14.45% or 12.68% simple.
In the pre-Truth in Lending contracts, the rate stated in the contract was
often the nominal rate, rather than the simple interest rate. The debtor
on such contracts had a right to assume that only $6.67 would be earned
by the creditor in the first month of a $1,000 loan, and not $12.00 or more.

The courts in Georgia have required the creditor to be consistent in his
fictions. That is, if he operates under a statute which states a nominal
eight percent rate, the debtor defaults, the court will only let the creditor
earn the eight percent, even if, as an add-on rate, the contract earning
would have been 14.45%. The Georgia Court of Appeals has used this
rationale to require pro rata rebates on default, rather than Rule of 78s
rebates.53 The court held that the statutory rebate language was only appl-
icable to prepayments, and not to defaults. The Truth in Lending disclo-
sure of the actual annual percentage rate has made it clear that the de-
faulting debtor, under this rationale, is getting a better deal than the
debtor who pays the contract according to its terms, or prepays it before
final maturity, except for the imposition of late payment charges.

Since the logic of the Rule of 78s is that differing amounts of principal
are outstanding at different points in time, the Rule should be inapplicable
to the rebate of charges, such as insurance premiums, where the risk does
not vary with the time. Level term life insurance premiums charged in
connection with credit transactions are one example. Since the risk is
always the full original amount of the total of payments, the premium
should be distributed pro rata.5' The same is true for automobile insurance
premiums. However, the courts have held that where the Insurance Com-
missioner authorizes a Ruie of 78s rebate on these premiums, the courts
should defer to his authority.55

53. Garrett v. G. A. C. Fin. Corp., 129 Ga. App. 96, 198 S.E.2d 717 (1973).
54. There is a direct analogy in the "risk" of insurers and lenders, making this rationale

applicable to both, in theory if not in law.
55. Brown v. Quality Fin. Co., 112 Ga. App. 369, 145 S.E.2d 99 (1965).
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III. COMPUTATIONS UNDER SECTION 57-101 OF THE
GEORGIA CODE: BASIC USURY LAW

The computation of interest under §57-101, the basic usury law in Geor-
gia on all transactions other than those involving real estate, has been
alluded to briefly in the above discussion of §57-109, which spells out the
simple interest method." It has been noted that compounding is not fa-
vored, and is not to be permitted unless specifically authorized by the clear
terms of a contract.57

Other cases under §57-101 have dealt with the questions of "add-on" and
"discount" methods, and the use of the so-called 360-day year. Add-on
rates of eight percent per annum are not permitted under this section."
Discounts are also prohibited, whether on term loans or installment loans.5'
However, the courts have permitted the use of the 360-day year. This
method involves the division of the annual rate by 360 to obtain a daily
rate of interest, rather than using 365 days, which obviously would produce
a lower daily rate. In the past it was convenient to use the 360-day year
on ninety day notes because the former eight percent simple rate under
§57-101 could be divided by ninety days to obtain a flat two percent rate. 0

In fact, the charge should have been ninety times .00021917, or .019726,
rather than .02. The creditor obtained an advantage which was very slight
on small loans but which could make a real difference on a loan of $100,000
or so." The courts permitted this only as a computational convenience,
however, and not in absolute terms.2 Thus a creditor whose calculations
are made by computer, and not by pencil, could probably not justify the
use of the 360-day year today. The computer can handle one computation
just as easily as another.

IV. LOANS UNDER SECTION 57-116

Section 57-116, first adopted in 1912,'1 provides for an add-on rate of
seven percent per annum."1 Until recently, however, it was six percent per
annum.'5

56. GA. CODE ANN. §57-109 (1977).
57. Kirkpatrick v. Faw, 184 Ga. 170, 190 S.E. 566 (1973); Wardlaw v. Woodruff, 175 Ga.

515, 165 S.E. 557 (1932).
58. Union Savings Bank v. Dottenheim, 107 Ga. 606, 34 S.E. 217 (1899).
59. Loganville Banking Co. v. Forrester, 143 Ga. 302, 84 S.E. 961 (1915).
60. 1878-79 Ga. Laws 184.
61. Of course, there is no limit on interest which can be charged on obligations in excess

of $100,000. See GA. CODE ANN. §57-119 (1977).
62. Patton v. Bank of LaFayette, 124 Ga. 965, 968, 53 S.E. 664, 665 (1906) states this

method can be used "provided this principle is resorted to in good faith as furnishing an easy
and practicable mode of computation, and not as a cover for usury."

63. 1912 Ga. L. 144.
64. GA. CODE ANN. §57-116 (Supp. 1978).
65. 1912 Ga. Laws 144.
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It should be noted that when the Second Mortgage Act" was passed in
1966, the six percent add-on rate from §57-116 was incorporated into it by
reference, along with its computational method.67 When §57-116 was
amended to provide for seven percent add-on, however, the Second Mort-
gage Act was not changed, and remained at the old rate." The computa-
tional method allowing an "add-on" rate remains in the Second Mortgage
Act."

As discussed above, the seven percent add-on rate is computed by multi-
plying the rate times the length of time, times the original principal bal-
ance of the transaction, including any credit insurance premiums and
other charges'constituting part of the amount financed. Compulsory credit
insurance premiums are permitted under Georgia law, and are not consid-
ered usury. 0 Under Truth in Lending, however, compulsory credit insur-
ance premiums are considered part of the amount financed.7 Therefore,
in considering whether usury was charged in a loan, care should be taken
not to be confused by the Truth in Lending terminology. The "amount
financed"7 in the disclosure statement may not be the same as the base
on which interest is computed for Georgia usury purposes.

Section 57-116 also has a provision that the creditor may charge

in such cases [interest] on the principal amount of the loan at any rate
not greater than a rate equivalent to seven per cent per annum computed
in accordance with the provisions hereof relative to the charging of interest
on loans to be repaid in installments, such equivalent rate to be calculated
on the assumption that all scheduled payments will be made when due

73

It has been noted above that the simple interest equivalent of an add-on
rate, varies with the term. 7' In the case of a seven percent add-on rate, it
converts as follows: three months, 10.47%; six months, 11.90%; twelve
months, 12.68%; twenty-four months, 12.91%; sixty months, 12.50%; and
120 months, 11.69%.15 Thus, creditors using the "equivalent" rate should
be aware of the variations according to the term of the loan, and stay
within the true equivalent rate for the term actually used.

66. 1966 Ga. Laws 574.
67. GA. CODE ANN. §57-202(d) (1977).
68. Op. Att'y. Gen. 76-77 (1976).
69. GA. CODE ANN. §57-202(d) (1977).
70. Sledd v. Pilot Life Ins. Co., 52 Ga. App. 326, 183 S.E. 199 (1935). But where the debtor

dues nut know . is pay:i..g " isurance in additin fn nawful interest, he cannot be charged
for it. This is not usury, but an overcharge which must be refunded. Franco v. Bank of Forest
Park, 118 Ga. App. 700, 165 S.E.2d 593 (1968). A failure to disclose the insurance charges
would also be a violation of Truth in Lending.

71. 15 U.S.C.A. §1605(a)(5) (1974).
72. 15 U.S.C.A. §1639(a)(3) (1974).
73. GA. CODE ANN. §57-116 (Supp. 1978).
74. See notes 47, 48 supra, and accompanying text.
75. The Cost of Personal Borrowing, supra, note 47 at T68,T69.
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V. THE GEORGIA INDUSTRIAL LOAN AcT

The Georgia Industrial Loan Act, regulating the small loan companies
and banks on loans under $3,000 for terms no longer than three years and
fifteen days, 6 has perhaps the most complicated computation methodol-
ogy in Georgia law. It has produced a tremendous amount of appellate
litigation in recent years, partially as a result of the confusion generated
by the statutory language. In fact, the General Assembly has now provided
that if a creditor under this Act operates under an interpretation pre-
viously rendered by the Commissioner or an appellate court, and this
interpretation is later overturned, he cannot be penalized for the over-
charge.77

For the purpose of calculations, loans are divided between those under
eighteen months and those for eighteen months and longer. 5 On loans
under eighteen months, three types of finance charges are permitted: inter-
est, under §25-315(a); a loan fee, under §25-315(b); and a maintenance fee,
under §25-315(e). 9 Interest is limited also through the incorporation by
reference into the Act of the provisions of §57-117 of the Code,s° prohibiting
charges at a rate greater than five percent per month, except that this
limitation does not apply to the maintenance charge under §25-315(e).9'

The simplest of these charges to calculate is the maintenance fee, which
is $2.00 per month for the term of the loan. 2 It is computed by multiplying
the $2.00 times the number of months excluding partial months. A con-
tract for thirty-six months and fifteen days, the maximum duration loan
permitted at these rates, bears a $72 maintenance charge, and not $74.

The computation of interest is only slightly more complex." The first
important point is that no interest can be computed on the maintenance
fee.1 Thus, the first step the lawyer litigating such a contract would take
in checking the interest charge is to subtract the maintenance fee from the
total of payments.

Interest on loans of less than eighteen months may be discounted in
advance at an eight percent installment discount rate.86 Thus, if the total

76. GA. CODE ANN. §25-315 (1976).
77. GA. CODE ANN. §25-9903(c) (Supp. 1978).
78. GA. CODE ANN. §25-315(a) (Supp. 1978).
79. GA. CODE ANN. §25-315 (Supp. 1978).
80. GA. CODE ANN. §57-117 (1977).
81. The section provides that: "nothing contained in section 57-117 and section 57-9901

of the Code of Georgia of 1933, as now or hereafter amended, shall be construed to apply to
this subsection. ... GA. CODE ANN. §25-315(e) (Supp. 1978).

82. GA. CODE ANN. §25-315(e) (Supp. 1978).
83. Official Compilation, Rules and Regulations of the State of Georgia, §120-1-15-

.04(1)(b) (1971).
84. GA. CODE ANN. §25-315(a) (Supp. 1978).
85. Official Compilation, Rules and Regulations of the State of Georgia, §120-1-15-.06(a)

(1971).
86. GA. CODE ANN. §25-315(a) (Supp. 1978).
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of payments on a twelve-month loan, excluding maintenance charges, were
$1,000, the interest for the year would be $80, deducted in advance. Inter-
est on loans of eighteen months or greater duration is computed at eight
percent per annum add-on. To check the accuracy of interest on a disclo-
sure statement, the amount stated as interest must be subtracted from the
total of payments (excluding maintenance charges) and the add-on rate
must then be multiplied times the remainder and the term in years. If the
total of payments on a twenty-four month contract, for example, were
$2,000 excluding maintenance charges, and an interest charge of $275.86
were disclosed, the interest would be checked by subtracting the $275.86
from the $2,000, leaving $1724.14, and then multiplying the $1724.14 times
sixteen percent (eight percent add-on for two years). The result would be
$275.86, which is accurate.

The loan fee is perhaps the hardest to compute. First of all, the fee varies
according to the amount of the loan. It is a flat rate of eight percent (not
per annum) on that portion of the "face amount of the contract" which
does not exceed $600, plus four percent (not per annum) on that portion
of the "face amount of the contract" which does exceed $600.11 The "face
amount of the contract" on loans of less than eighteen months duration is
simply the total of payments less the maintenance charge, since the service
fee cannot be charged on the maintenance charges. It is the same figure
on which the installment discount interest is computed. Thus, on a loan
which, excluding maintenance charges, has total payments of $1,000 paya-
ble in monthly installments for one year, the interest would be $80 dis-
counted in advance, and the fee would be calculated as follows:

Eight percent of $600 = $48.00
Four percent of ($1,000-600) =16
Total Fee = $64.00

On contracts of eighteen months duration and longer, the fee is still
computed on the "face amount of the contract," but since the add-on
interest is also computed on the "face amount of the contract," the courts
have held that the fee cannot be charged on the add-on interest." Thus,
in the $2,000 example given above, the interest would be $275.86 and the
service fee would be computed as follows:

Total of Payments $2048.00
Less R Maint; Fee -48.00
Balance 2000.00
Less $275.86 Interest -275.86
Balance 1724.14
$600 at 8% = $48.00
$1124.14 at 4% = 44.97
Total Fee $92.97

87. GA. CODE ANN. §25-315(b) (Supp. 1978).
88. Consolidated Credit Corp. v. Peppers, 144 Ga. App. 401, 240 S.E.2d 922 (1977).
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The fee is "restricted" when the creditor is renewing loans, so that the fee
cannot be charged on any portion of a loan balance on which a fee was
charged during the preceding six months, or two months in the case of
balances of $100 or less. 9

Obviously, it is far more difficult to calculate the total of payments from
knowledge of only the amount of money to be received by the borrower and
the term of the loan. On the vast majority of these contracts, credit insur-
ance premiums are also computed at annual rates, and they can be com-
puted on everything other than the maintenance charge. Thus, on a loan
of less than eighteen months duration, one might have credit life insur-
ance, accident and sickness insurance, household goods property insur-
ance, the service fee, and the interest all being computed on the "face
amount of the contract" excluding maintenance charges, but the "face
amount of the contract" is not known because it is the total of all these
costs and the principal sum received by the borrower. Rather than explain
how to solve the problem of five unknown numbers, it is sufficient to say
here that if one has the Truth in Lending disclosure statement, half the
work has already been done. It is easier to verify the accuracy of the stated
figures than it is to compute them from scratch.

The combined effect of the interest, statutory fee and maintenance
charges in an Industrial Loan Act contract is a very high annual percentage
-rate. The rate on a $500 loan for six months is more than fifty-three percent
per annum, in simple interest terms, which is the highest allowed rate in
the United States." The thirty-three percent rate produced on a $1,000
loan for twelve months is exceeded in only two states: Louisiana, which
permits 35.45% per annum, and Mississippi, which permits 35.40%." As a
general rule, the southeastern United States has the highest rates on con-
sumer credit in the nation,"2 and the highest rates as well on credit related
insurance premiums."

Computations under the Industrial Loan Act have a further complica-
tion in that no finance charge, other than the monthly maintenance fee,
can exceed the limit of sixty percent simple interest set forth in §57-117 of
the Code," or criminal penalties may be invoked under both the Usury
Title and the Industrial Loan Act. 5 For this reason, since the loan fee of
eight percent on the first $600 and four percent thereafter may be charged
irrespective of time, a loan of very short duration cannot be made if the
full fee is to be charged. An eight percent fee on a small balance for one
month, for example, would exceed sixty percent per annum. Thus nearly
all Loan Act licensees will not make a loan of less than three months

89. GA. CODE ANN. §25-315(b) (Supp. 1978).
90. The Cost of Personal Borrowing, supra note 47 at 22.
91. Id.
92. Id.
93. Id. at 87-88.
94. GA. CODE ANN. §25-315(b) (Supp. 1978).
95. GA. CODE ANN. §25-9903(a) (Supp. 1978).
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duration, that period being sufficiently long to bring the annual. percentage
rate effect of the service fee below five percent per month simple interest.

Likewise, if a loan is cut short by prepayment, the creditor must recalcu-
late the charges to be sure not to take the full loan fee if that would produce
a rate above the criminal usury limit."

Since all interest under the Loan Act is pre-computed, whether add-on
or installment discount, prepayment of loans requires the creditor to re-
fund the unearned interest. This is done under the Rule of 78s.9 No refund
of the service fee is made except where otherwise §57-117 would be vio-
lated.'8 The maintenance charges are also rebated, to the extent they are
unearned at fhe time of prepayment."

In case of default by the debtor and acceleration of the due date of the
balance prior to final maturity, the creditor must again rebate unearned
charges,'" other than the service fee."'1 But in this case, as a result of the
decisions of the Court of Appeals,"12 the rebates must be pro rata, with each
month in the term getting an equal share of the interest and maintenance
charges.

VI. THE RETAIL INSTALLMENT AND HOME SOLICITATION SALES AcT

The passage of the Retail Installment and Home Solicitation Sales Act
(RIHSSA) in 1967 had two impacts on the calculation of consumer credit
charges in Georgia. It brought the time-price differentials on covered per-
sonalty sales under statutory control'03 and it permitted for the first time
a time-price differential to be charged on revolving charge account bal-
ances.10'

The only persons who could operate under this Act prior to July 1, 1978
were "sellers" principally engaged in the sale of goods.'"5 Those engaged
solely in the sale of services, or only incidentally in the sale of goods, could
not avail themselves of the rates permitted in this law, with the exception
of those providing home repair services. Home repair services seem to be

96. Official Compilation, Rules and Regulations of the State of Geogia §120-1-10-.04(1)
(1971).

97. GA. CODE ANN. §25-317 (1976). See discussion at 24 MERCER L. REv. 545 at 567, 569
(1972).

98. See note 96 supra.
99. GA. CODE ANN. §25-315(e) (Supp. 1978).
! S0 .S ,-,'1 supra.

101. Except where GA. CODE ANN. §57-117 (1977) would be violated by not making the
refund.

102. Lawrimore v. Sun Fin. Co., 131 Ga. App. 96, 205 S.E.2d 110 (1974); Roberts v. Allied
Fin. Co., 139 Ga. App. 10, 198 S.E.2d 416 (1973).

103. GA. CODE ANN. §96-903(d) (1976).
104. See note 27, supra.
105. GA. CODE ANN. §96-902(a)(5) (1976) defined "seller", and GA. CODE ANN. §96-903(d)

(1976) provides that only "sellers" could charge these rates. The definition of "seller" was
expanded to include sellers of "services" in 1978. GA. CODE ANN. §96-902(a)(5) (Supp. 1978).
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under the Act regardless of the amount of "goods" sold relative to
"services.''N The sale of "services" by those primarily engaged in selling
"goods," however, has always been permissible.""

Under a 1978 amendment, the term "seller," governing those who can
operate under the Act, was expanded to include sales finance companies.'1
The term "services" was also expanded to include "privileges with respect
to transportation, hotel and restaurant accommodations, education, enter-
tainment, recreation and the like . . ." and "insurance provided in
connection with a retail installment transaction."' 0'1 However, since the
rates. permitted could then only be charged by "sellers," as discussed
above, the sale of these new "services" at the rates under the Act could
not bear the rates provided under the Act if financed by the service indus-
tries themselves. This restriction was lifted effective July 1, 1978.110

Computations under RIHSSA fall into two basic categories: those in-
volving revolving charge accounts"' and those involving single payment or
closed-end installment schedules."' The revolving charge rate is one and
one half percent per month of the unpaid balance."3 The closed-end con-
tracts have two types of maximum rates. One is a minimum permissible
charge not to exceed $12 on any contract involving $50 or more for any
term, $7.50 on any contract of more than $25 and less than $50, and $5.00
on any contract of $25 or less."4 The other is an annual add-on rate of
twelve percent on the first $400 and ten percent on the remainder."' On a
$1,000 contract for two years, for example, the computation would be as
follows:

$400 Portion ............................. 12% x 2 x $400 = $96.00
Remainder ............................... 10% x 2 x $600 = 120.00
Total Finance Charge = $216.00

The annual percentage rate of this transaction is 19.52% per annum."' The
rate varies according to both amount (due to the split at $400) and the term
(due to the variation of add-on rates converted to actuarial rates). The

106. GA. CODE ANN. §96-902(a)(1) (Supp. 1978). Home repair services are within the
definition of "goods," apparently without respect to how substantial a portion of the seller's
business consists of services.

107. GA. CODE ANN. §96-902(a)(6) (Supp. 1978). "Sellers" can engage in "retail install-
ment transactions" which may involve the sale of "goods or services."

108. GA. CODE ANN. §96-902(a)(5) (Supp. 1978).
109. GA. CODE ANN. §96-902(a)(3)(b) and (c) (Supp. 1978).
110. See note 105, supra.
111. GA. CODE ANN. §96-904 (1976).
112. GA. CODE ANN. §96-903 (1976).
113. GA. CODE ANN. §96-904(b) (1976).
114. GA. CODE ANN. §96-903(d) (1976).
115. Id. But see Martin v. Glenn's Furniture Co., 126 Ga. App. 69, 697, 191 S.E.2d 567,

571 (1972), which implies that the 12% rate is a simple interest rate rather than an add-on
rate.

116. Cost of Personal Borrowing, supra note 47, at 148.
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annual percentage rate of a $50 transaction with a $12 minimum charge
for one month is nearly 300% per annum, if in a single payment, and higher
if paid on weekly installments."7

Rebates on unearned charges under RIHSSA are required on closed-end
contracts' but not on mimimum charge contracts."' Rebates are com-
puted in accordance with the Rule of 78s0 after first deducting an
"acquisition charge" of $15 from the finance charge.'' On small transac-
tions, of course, this means that the entire finance charge is earned at the
start. On default, rebates must be on a pro rata basis,'2 and the $15
acquisition fee applicable to prepayments presumably does not apply,'2
again placing' the defaulting debtor in a better position than the one who
pays out early.

VII. THE MOTOR VEHICLE SALES FINANCE AcT

The Motor Vehicle Sales Finance Act, ' like the Retail Installment
and Home Solicitation Sales Act, was intended to limit the charges sellers
could levy under the old time-price doctrine. However, the limitation is not
severe enough to really protect the consumer from abuse.

On new cars, an add-on rate of eight percent per annum is permitted. 2
5

Used cars not more than two years old bear eleven percent add-on; cars
not more than four years old bear fifteen percent add-on; and cars more
than four years old carry a seventeen percent add-on rate. '2 Notwithstand-
ing these rates, a minimum charge of $25 may be levied.'2 If the car is
refinanced, or the contract balance "restated" after the car is sold, the rate
permitted to be charged is determined by the age of the car at the time of
refinancing.' 2' The seventeen percent add-on rate on cars more than four
years old when sold or refinanced converts to thiry percent simple interest
or more.'" Georgia and Florida have the honor of being tied for the highest

117. The percent per annum is calculated as follows: $12/$50 equals 24% per month; 24%
times 12 months is 288% per annum.

118. GA. CODE ANN. §96-903(i) (1976).
119. Since the charge is the same irrespective of time, it is earned instantly.
120. GA. CODE ANN. §96-903(i) (1976).
121. The words "after first deducting" are very important. If the creditor computed the

"Rule of 78s" refund and subtracted the acquisition fee from the rebate, the customer would
always get zero, or less refund (but never more) than if the acquisition fee were deducted first.

122. See Harrison v. Goodyear Serv. Stores, supra note 51, at 264.
i23. GA. CODE ANN. §96-90310) 1Q76, i by its own terms, applicable only to refunds for

prepayment.
124. GA. CODE ANN. §96-1001 (1976).
125. GA. CODE ANN. §96-1004(a) (1976), Class 1.
126. GA. CODE ANN. §96-1004(a) (1976) Classes 2, 3, and 4, respectively.
127. GA. CODE ANN. §96-1004(b) (1976).
128. GA. CODE ANN. §96-1006 (1976). Note that on refinancing, the "acquisition fee" which

would be applicable to prepayments is not charged.
129. Cost of Personal Borrowing, supra note 47 Chart T100.
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finance charge rate in the United States on this type of transaction. 0

Upon repayment of the balance, the debtor is entitled to a refund under
the Rule of 78s after the holder first deducts a $25 acquisition fee.' 3 ' Upon
default, pro rata rebates are required.' 32 Credit insurance may be sold
under this Act, and may be financed along with the car balance, at the
same rate of charge.'33

Mobile homes are also financed under this statute."' It would be prefera-
ble for mobile homes to be under the home finance rate stated in §57-101.i
of the Code. 35 It should be remembered, however, that if the courts had
held that this type of property was under neither the RIHSSA nor the
MVSFA, then sales would be unregulated under the time-price doctrine
much in the same manner as shell homes and some subdivisions are fi-
nanced today. 3 '

VII. LENDER CREDIT CARD TRANSACTIONS

Lender credit cards can be used both for cash advances and for retail
sales finance. 7 The name of the Lender Credit Card Act is really too
restrictive for the subject matter in that not only "credit cards" but "check
credit" plans and other innovations are permitted under it."58 The rate of
charge permitted for retail sales finance is one and one half percent per
month on the unpaid balance,' 39 and the rate for cash advances is the same,
except that the lender may also take a "fee" for making the advance, of a
$5.00 minimum to $25 maximum, otherwise to be five percent of the
amount so advanced."10 This is the statutory maximum fee. Some of the
plans in fact involve only four percent fees, so the litigant should be in-
formed on both the public law (statutory) and the private law (contract).

One interesting thing about lender credit card transactions is that it is
possible to take a greater rate than five percent per month, in apparent
violation of the Interest and Usury Statute."' If the lender took a five
percent fee for a cash advance in less than a full thirty days, this situation

130. Id. at 8.
131. GA. CODE ANN. §96-1005 (1976).
132. See Cook v. First Nat'l Bank, 130 Ga. App. 587, 203 S.E.2d 890 (1974).
133. See Holden v. Peoples, Inc., 122 Ga. App. 269, 176 S.E.2d 516 (1970).
134. See Holder v. Brock, 129 Ga. App. 732, 200 S.E.2d 912 (1973); Smith v. Society Nat'l

Bank, 141 Ga. App. 19, 232 S.E.2d 367 (1977).
135. This section regulates interest on home loans other than second and subsequent

mortgages.
136. See, e.g., Nash v. Mid-State Homes, Inc., 234 Ga. 314, 215 S.E.2d 686 (1975). See

also Smith v. Singleton, 124 Ga. App. 394, 184 S.E.2d 26 (1971), for an example of an
unregulated sale of personalty.

137. GA. CODE ANN. §28-503(b) (1969).
138. GA. CODE ANN. §28-503(b)(1) (1969).
139. GA. CODE ANN. §28-504 (1969).
140. GA. CODE ANN. §28-505(1) (1969).
141. GA. CODE ANN. §57-117 (1977).
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would occur. There is no language in the Lender Credit Card Act providing
that §57-117 is inapplicable to these transactions, and unless there has
been a repeal by implication, which is disfavored in Georgia, it would
appear to be controlling.

IX. CREDIT UNION LoANs

Credit unions chartered under Georgia law may charge one and one
quarter percent per month on the unpaid balance.' Federal credit unions
have a rate of only twelve percent per annum, one percent per month on
the unpaid balance.' Both rates include all charges, even credit life insur-
ance premiums. " For this reason, credit unions normally procure life in-
surance from a mutually owned company and absorb the cost.'4 5

When the banking laws were rewritten in 1975 to permit banks to charge
the same rates as others in the lending business, including rates charged
by small loan companies, the banks desired to make car loans of $3,000 or
more (not permitted under the Industrial Loan Act) under the credit union
rate. The Attorney General, however, handed down an opinion that said
that despite the broad incorporation language of §41A-1313, "I the General
Assembly did not intend that banks should use the credit union law to
make loans." 7 Thus, while credit unions can charge fifteen percent per
annum, banks are limited to 12.83% per annum on thirty-six month car
notes and 12.68% per annum on forty-eight month car notes where the
Industrial Loan Act is inapplicable."'

X. BANK LOANS

The specific language of §41A-1313 to which reference is made above is
as follows:

[any bank may take, receive, reserve and charge interest and fees on any
loan, advance of money or forbearance to enforce the collection of money

142. GA. CODE ANN. §41A-3109 (a) (Supp. 1978).
143. 12 U.S.C.A. §1757(5)(A)(vi) (Supp. 1978). Such credit unions are not subject to

Georgia laws. Christian v. Atlanta Army Depot Fed. Credit Union, 140 Ga. App. 277, 231
S.E.2d 7 (1976).

144. Id. The statute provides that the rate of one percent per month is "inclusive of all
service charges." The prior language (see 12 U.S.C.A. §1757(5) (1969)) referred to "all charges
ncident to mAking the loan .... " but it is thought that no difference was intended in the
change.

145. Typically the credit union pays about 40 to 45 cents per $100 of coverage per annum
for decreasing term credit life. Small loan companies, on the other hand, purchase it for about
75 cents per $100 per annum, and keep the differences as a "commission." Small loan compa-
nies collect the premium in addition to other charges. See GA. CODE ANN. §25-315(c) (1976).

146. GA. CODE ANN. §41A-1313 (1974).
147. Op. Att'y Gen. 75-2 (1975).
148. These rates are permitted under GA. CODE ANN. §57-116 (1977). On balance under

$3,000, the Industrial Loan Act permits higher rates. GA. CODE ANN. §25-315 (1976). See
discussion at Section V, supra and note 149, infra, and accompanying text.
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at rates not exceeding the limits set by the laws of this State. Whenever
such laws authorize a special interest or fee rate with respect to a desig-
nated type of loan, then a bank may charge that special interest or fee on
loans of that type made by it. Whenever such laws authorize a person or
a corporation other than a bank to charge a special interest or fee rate with
respect to a designated type of loan, then a bank may charge such rate or
fee on loans made by it which would qualify as the designated type of loan
if made by the person or corporation so authorized without any require-
ment for the bank to obtain any license, qualification or permit."'

This language obviously has the effect of making it possible for banks
to charge the rates permitted by all the loan laws in this state, except the
rates charged by credit unions, in the opinion of the Attorney General.Ik
It could not, however, allow the rates permitted by the sales laws, such as
the Motor Vehicle Sales Finance Act, unless the sale were originally fi-
nanced by the dealer and then assigned to the bank, or unless the language
of the statute specifically permitted it. 5 '

The comment of the editor of the Georgia Code Annotated under §41A-
1313 suggests that national banks already had this power to charge rates
permitted to small loan companies, under case interpretations of 12
U.S.C.A. §85, which controls national bank interest rates.'52 There also
have been some decisions to the contrary.' 53 In any event, it is clear, follow-
ing the enactment of this language, that both state and national banks can
charge the rates permitted under any loan law to profit-making lenders.'5'
This does not mean, however, that they can charge those rates on loans
which could not have been made under a particular statute in which the
amount of the loan is restricted. 55

XII. SECOND MORTGAGE LoANs

The second mortgage lending industry has always posed special prob-
lems for rate regulation because of the cost of perfecting a security interest
on real estate in relation to the relatively small amount of the transaction.
On a $40,000 home loan, the "closing costs" can be amortized over the
thirty year term, the spread making the charges less burdensome to the
consumer. On a $1,500 second mortgage loan for the consolidation of per-

149. GA. CODE ANN. §41A-1313 (1974).
150. See note 147, supra.
151. The section refers to loans, advances of money, or forbearances to enforce the collec-

tion of money. A "sale" under the time-price doctrine is none of these. A "sale" is not a
"loan." See note 8, supra.

152. GA. CODE ANN. §41A-1313 (Comment) (1974).
153. United States v. Palmer, 28 F. Supp. 936 (S.D.N.Y. 1939).
154. The section applies to both state and national banks, state banks directly and na-

tional banks indirectly via 12 U.S.C.A. §85 (Supp. 1978).
155. They could not, for example, charge the rates permitted under GA. CODE ANN. §25-

315 (1976) on transactions for more than $3,000 or terms longer than 36 I/2 months, just as
loan companies are so restricted.
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sonal debts, however, the cost of perfecting the security interest over a
short term makes a more significant impact on the cost of credit. In addi-
tion, when such loans were made by local attorneys, and the attorneys' fee
charges were unregulated, the opportunities for abuse were obvious.

For these reasons, the legislature enacted a special chapter of the Code,
Chapter 57-2, regulating the business of making loans "secured in whole
or in part by a security deed, mortgage, or other security instrument, other
than a first security deed, first mortgage or other security instrument, on
residential real estate improved by the construction thereon of housing
consisting of four or less family dwelling units, executed by an individual
or individuals. . . ."'"5 The purpose of the statute was to limit the "other
charges" which were being imposed on second mortgage loans. The limita-
tion was set at ten percent of the principal amount of the loan, except that
on loans under $1,500 the limit was $150.'1" To prevent a doubling up of
these charges by frequent renewals of the loan, and rewriting of the security
agreement, the Act also provided for a rebate of the unearned "other
charges" under the Rule of 78s, based on a thirty-six month term, regard-
less of how long the loan term was. Thus in the thirty-seventh month, no
rebate was available.'" On prepayments, the debtor was entitled to a re-
bate of unearned interest under the Rule of 78s, but no rebate of the
unearned "other charges."'

The principal amount of the loan for the purpose of computing this
charge was defined as "Ithe aggregate of the amount or value actually
received at the time of the loan, plus the aforesaid rate of charge, plus the
sum of all existing indebtedness of the borrower paid on his behalf
[presumably to other creditors, as in consolidation of debts] by the
lender ... ."160 The cost of credit life and accident and sickness insurance
sold to the borrower was also to be included in the principal amount of the
loan.'' Decreasing term life insurance could be sold (not level term life,
as under the Industrial Loan Act"2), but the creditor could set the amount
of the policy at the total of all payments required on the loan, including
the unearned charges and interest. This means that the insurance would
always exceed the payout balance of the debt at the time of death, unless
the debtor was substantially in arrears.'11

156. GA. CODE ANN. §57-201 (1977).
157. Id.
158. Id.
159. Id.
160. Id.
161. GA. CODE ANN. §57-202(b) (1977).
162. GA. CODE ANN. §56-3304(3) (1977).
163. A payout upon death would invoke the prepayment provisions, resulting in a rebate

of unearned interest charges. If the insurance at that point equaled the total of remaining
payments, it would be excessive in the amount of the refund. The credit accident and health
premium would also be subject to refund as to the unearned portion under those circumstan-
ces. Query whether the unearned portion of the credit life premium would also have to be
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The interest permitted on these loans was six percent add-on, computed
on the total of renewal balance, cash advanced to or for the borrower, credit
insurance premiums, and "rate of charge" as previously defined. The
method of calculation of the interest charge was incorporated by reference
from §57-116.111

There was some dispute in the past as to whether the "rate of charge"
of ten percent or $150, whichever was more, was a permitted charge or a
maximum charge. In other words, the question was whether the lender
could charge this rate even if his costs in making the loan were less than
$150 or ten percent, whichever was applicable. This question was resolved
by an amendment in 1976, stating that the "rate of charge" could be
imposed "whether or not paid by the lender . . . to others . . ." and that
it "... shall not be construed as an interest charge or as including inter-
est .. .",

The language of the Second Mortgage Act yields a very complicated
computation of the charges in a second mortgage loan. It is known, for
example, that the "total of payments" includes the cash paid to the debtor
or on his behalf, the rate of charge, the credit insurance premiums, and
the interest for the term. However, many of these items are computed upon
each other, or upon themselves. For example, the credit life insurance is
computed on the "total of payments," which includes the credit life insur-
ance premium. Interest may be charged on the "principal amount of the
loan" which includes the credit life insurance premium, which is computed
in part on the interest charge.

For the practicing attorney reviewing one of these contracts for a debtor,
the only practical way to verify the charges is by consulting the Truth in
Lending disclosure statement, which states each of the charges separately,
or the disclosure statement required under Ga. Code Ann. §57-204, which
should also contain the essential facts.' 6 The interest can be checked by
subtracting the interest from the total of payments, to get the base, and
then taking six percent add-on on that base. The credit life insurance
charge is a percentage per year on the total of payments, as set by the
Insurance Commissioner. The credit accident and sickness insurance
premium is usually a flat percentage of the total of payments, based on a
bracket of time, on a schedule approved by the Insurance Commissioner.
Lastly, the "rate of charge" will be ten percent (or $150 if applicable) of
the total of cash paid to or for the borrower (including a renewal bal-
ance) plus the credit insurance premiums. The rate of charge cannot
be computed on the interest. The attorney should also check for any viola-
tion of the provisions which require a rebate of unearned "rate of charge"

refunded, particularly if it had been computed in advance on a "per annum" basis for several
years past the date of death.

164. GA. CODE ANN. §57-202(d) (1977).
165. GA. CODE ANN. §57-202(a) (1977).
166. GA. CODE ANN. §57-204 (1977).
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on quick renewals of second mortgage loans, and for any overcharges in
prior contracts which have become part of the present principal balance.
The computation of charges from the cash base, rather than from the
information on the disclosure statement, requires consideration of five
"unknowns" and is beyond the capacities of non-mathematicians. The
creditors use charts designed by computer.

XIII. CONCLUSIONS

As the preceding section on second mortgage loans illustrates, the com-
putation of finance charges on Georgia consumer credit transactions is
quite complex-perhaps unnecessarily so. The rates permitted are in some
cases the highest in the United States. The rates are commonly stated
"nominally" rather than in simple interest terms, and the computation
methods approved by the legislature turn the nominal rate into twice as
much in simple interest.

The Truth in Lending legislation of the late 1960s was a start toward
some semblance of understandability. The complete protection of the con-
sumer in the manner intended by the legislature will not be achieved by
putting Truth in Lending bandages on the injuries wrought by poorly
drafted, creditor-oriented laws. It is time the General Assembly of Georgia
appointed a select committe of lawyers, accountants, actuaries, consum-
ers, lenders and other creditors, and regulatory officials to study the com-
plete revision of our credit laws. This study should not be for the purpose
of another rate increase, which has been the case in such legislation in
recent years, but for the purpose of letting the General Assembly and the
public know exactly what rates are intended. Only then can the tide of
litigation which has flooded state and federal courts in Georgia be brought
under control, and the ever present risk to the credit community of having
all their contracts wiped out in one judicial pronouncement be alleviated.
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