
Wills, Trusts, and
Administration of Estates

By James C. Rehberg*

With only one exception, there were no legislative developments within
the past year affecting the law of wills, trusts and administration. The
single exception was a minor amendment regarding the form of notification
which must be given, in solemn form probate, to one who is a non-resident
or whose status as a resident of Georgia is uncertain.' Judicial develop-
ments, on the other hand, kept pace with those of previous years. In dis-
cussing the cases regarded as noteworthy, an effort will be made to deal
with them in the chronological sequence in which the issues involved
usually surfaced as the case proceeded through the courts.

I. CONTRACTS To WILL

Courts are reluctant to base a finding of a contract to will on implication
alone, but they will do so if the implication is strong enough. The court
found it so in Simmons v. Davis.2 There, the joint will of a childless couple
provided that the survivor would receive the entire property of both, in fee,
but that upon the survivor's death it would go in equal shares, one-half to
named sisters of the husband and one-half to named sisters of the wife.
After the wife's death, the joint will was probated as her will, and the
husband accepted all of the property. Then, five days after her death, he
executed his own separate will in which he left all, not just one-half, to his
side of the family. One month after her death he died, and this separate
will was admitted to probate as his will. In an action for specific perform-
ance of the alleged contract to will, the trial court found that the contract
was a valid one, and for that reason the separate will executed in violation
of it was void and should not have been admitted to probate. The supreme
court agreed that a contract to will should be implied from the peculiar
facts, i.e., that the couple executed a joint and mutual will, that its provi-
sions were reciprocal in nature, and that the husband accepted and en-
joyed the benefits of the joint will. Nevertheless, it held that the superior
court erred in setting aside probate of the husband's separate will.' It was
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admissible to probate despite the fact that its execution and its terms were
in violation of the contract. The appropriate remedy was specific enforce-
ment of the contract against the estate of the husband, rather than the
denial of the later will to probate.

II. YEAR'S SUPPORT

In recent times there have been quite a few constitutional attacks on the
notice provisions of Georgia's year's support statute.' The General Assem-
bly has reacted each time by amending the statute to remove the constitu-
tional infirmities.5 A concurring opinion in a recent case called for a more
thorough review of the statutes and cases on this subject, with a view
"toward injecting a measure of fairness into the procedure."' Two cases
decided during the current survey period further emphasize the continuing
need to review the workings of this effective tool for post-mortem estate
planning for the small estate.

In Ringer v. Lockhart,7 a widow had probated the will of her deceased
husband and had duly qualified as executrix. The will left the entire estate
to her, but only for her life. At her death the estate was to go to the
decedent's adult son by a prior marriage. After qualifying as executrix, the
widow petitioned for and was awarded the entire estate in fee as year's
support. In a later action by the son to set aside the award, his allegations
of the above facts were held adequate to charge fraud, because the widow
had put herself into a position of conflicting interests. Any time a widow
qualifies as executrix and then petitions for year's support she is necessar-
ily placing herself in a position in which her self-interest, as year's support
claimant, might conflict with the interests of other beneficiaries under the
will whom she, as executrix, is obligated to represent. The court said that
when she finds herself in that position, the least that she should do would
be to inform both the court and the beneficiaries of the potential conflict
and, perhaps, have guardians ad litem appointed to represent the benefici-
aries.8 The conflict is not rendered immaterial by the fact that her claim
for year's support is the highest claim against the estate. That fact ad-
dresses itself only to the issue of priority of claims and does not justify her
putting herself in a position of conflicting interests.

A footnote in this case raised an interesting question of professional
responsibility. With reference to the fairly common situation in which the
attorney employed for the estate also represents the widow in her year's

4. See Payne v. Bradford, 231 Ga. 487, 202 S.E.2d 422 (1973); Allan v. Allan, 236 Ga. 199,
223 S.E.2d 445 (1976); Ringer v. Lockhart, 237 Ga. 166, 227 S.E.2d 57 (1976); Tribble v.
Knight, 238 Ga. 84, 231 S.E.2d 68 (1976).

5. GA. CODE ANN. §§113-1005.1 to -1005.3, -1026 (1977).
6. Judge Stolz, concurring in Carter v. Carter, 139 Ga. App. 548 at 552, 228 S.E.2d 708

at 713 (1976).
7. 240 Ga. 82, 239 S.E.2d 349 (1977).
8. Id. at 85, 239 S.E.2d at 351.
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support proceeding, the court asked: "Whose interest was represented, the
widow's or the estate's?"'

Year's support awards of many years back often return to haunt title
attorneys. Sudderth v. Bailey"O is an example. It involved a 1922 award to
a widow and minor son which described the land only as "37 acres more
or less," clearly an inadequate description. Over fifty years after the award,
the son brought an action in which he contended that, because of the
inadequate description, no title passed under the award, that he and his
mother thus took title at his father's death in 1922 as co-equal heirs, and
that the various transactions since then, in which the land was treated as
year's support land, were all invalid. The evidence brought out, however,
that in 1961 the widow and the son had joined in a conveyance of two acres
of the land and had described it as part of "the same property set aside"
to them in the 1922 proceeding. The court concluded that the son's reliance
upon the 1922 award as a muniment of his title estopped him from chal-
lenging the award at this late date."

II. PROBATE OF WILLS

When a will is challenged on the ground that the testator lacked testa-
mentary capacity or that he executed the will under undue influence, the
courts are usually quite lenient in the admission of evidence on these
issues. 2 Still, a line must be drawn. Testimony as to incidents occurring
within a reasonable time before or after the execution of the will is admissi-
ble as bearing upon the testator's capacity at the precise time of execution,
but what is a reasonable time before, or a reasonable time after, execution?
In Estes v. Perkins, 13 the holding was that testimony as to incidents occur-
ring four months after execution was inadmissible, unless these incidents
tended to show a continuing disability. Absent such a showing the inquiry
was simply too broad.

One would think that the amount of property owned by a caveatrix' first
husband at the time of his death would be irrelevant at the probate of the
will of her second husband, but Perkins also held that such evidence,
tending to show the relative wealth of a legatee, is admissible if it throws
any light on the reasonableness or the unreasonableness, or the naturalness
or the unnaturalness, of the testamentary scheme of the second husband.
The court felt that such evidence may have some bearing on whether
undue influence was exerted."

9. Id. at 86, 239 S.E.2d at 352.
10. 239 Ga. 385, 236 S.E.2d 823 (1977).
11. One of the recent amendments to the year's support statute should obviate this prob-

lem of inadequate description. GA. CODE ANN. §113-1006.1(a)(2) (Supp. 1978) requires that
there be filed, within 30 days after an award, a certificate containing among other details "a
legal description sufficient under the laws of this State to pass title to said real property."

12. See Whitman and Cohen, Exclusionary Rules of Evidence in Will Contests, 117
TRusTs & ESTATES 252 (April, 1978).

13. 239 Ga. 636, 238 S.E.2d 423 (1977).
14. Id., 238 S.E.2d at 424.
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A part of the Dead Man's Act"5 bars a personal representative of an
estate from testifying about transactions or communications with the dece-
dent. In Lightsey v. Strickland," it was argued that this provision barred
a propounder of a will, who was also the named executrix as well as a
devisee, from testifying as to communications with the decedent at the
time of preparation and execution of the will. This argument proved more
ingenious than successful. The-propounder, named as executrix, did not
become the "personal representative" until the will was probated. There-
fore, her testimony was admissible on the issue of devisavit vel non.

An appeal from the probate court calls for a de novo hearing in the
superior court, and ordinarily the evidence that was admissible in the
former court will be admissible in the latter. This line of reasoning, though,
is qualified by the power of the superior court to define and limit the issue
by a pretrial order. Since the pretrial order in Echols v. Bridges" limited
the issue to testamentary capacity, an objection to the failure to include
the issue of undue influence could not be raised in superior court, particu-
larly when the record from the probate court failed to show that the latter
issue was even raised in that court. 8

The issue of revocation is immediately raised when a will is offered for
probate in a torn condition, because the fact that it is torn brings into play
the statutory presumption of revocation." If evidence rebutting this pre-
sumption is offered by the propounder, there is then substantial evidence
on both sides of the issue, and when such a case is appealed to the superior
court, the issue thus joined is one peculiarly for the jury. It would logically
follow, as the supreme court held in Williams v. Swint,20 that it was erro-
neous for the judge of the superior court to enter a judgment notwithstand-
ing a verdict which found that there had been no revocation.

IV. ATTORNEY'S FEES IN PROBATE PROCEEDINGS

In 1943, legislation was enacted which authorized the award of attorney's
fees to an executor named in a purported will even though the will is denied
probate, provided there is a showing that he acted in good faith in offering
the will.2' The first case involving a direct application of this law was Sauls
v. Estate of Avant,22 a case in which attorney's fees were denied. Since this
is the first such case, it is instructive to look at the evidence, which dis-
closed that the executor did not file the will for probate until three years

15. GA. CODE ANN. §38-1603(1) (1974).
16. 240 Ga. 523, 242 S.E.2d 23 (1978).
17. 239 Ga. 25, 235 S.E.2d 535 (1977).
18. Id. at 28, 235 S.E.2d at 537.
19. GA. CODE ANN. §113-611 (1975).
20. 239 Ga. 66, 235 S.E.2d 489 (1977).
21. GA. CODE ANN. §113-619 (1975).
22. 143 Ga. App. 469, 238 S.E.2d 564 (1977).
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after the testatrix' death and that he did so only after a petition had been
filed for letters of administration on behalf of her illegitimate son. The
evidence further showed that the purported will left the entire estate to the
named executor and his family, to whom the testatrix was apparently not
related, even though she had repeatedly asserted to others that the son
"was the dearest thing in her life." It also showed that she had been
congenitally ill throughout most of her life. While the court of appeals
admitted that had it been the trier of fact it might have reached a different
conclusion, it nevertheless affirmed the decision, since there was substan-
tial evidence to support the trial court's finding of undue influence. 2

In another case, the court of appeals reached a disturbing conclusion on
the subject of attorney's fees earned in representing an estate. In Gettle,
Fraser, Berthold & Gordon v. Marchant,21 an attorney filed an action in
the State Court of Fulton County against an administratrix who was a
resident of Fulton County, but who was duly qualified by the Probate
Court of Fannin County and who was in the process of administering the
estate in the latter county. The action was for attorney's fees allegedly
earned in representing the estate and in representing the decedent person-
ally before her death. The State Court of Fulton County dismissed the
action on the ground that it lacked subject-matter jurisdiction. The court
of appeals reversed this decision, citing authority which patently supports
its decision but which ignores what would appear to be more direct and
fundamental authority. While it noted that the section giving the probate
court jurisdiction over attorneys' fees in the administration of estates uses
only permissive language,21 it stressed that the act creating the State Court
of Fulton County gave that court jurisdiction over "all civil cases of what-
ever nature, except injuries to the person or reputation. .. .

The probate court would have had no jurisdiction anyway, the court
noted, to adjudicate disputed claims for legal services rendered to the
decedent before her death. While this is obviously true, it ignores the fact
that part of the fees sought were for services rendered in representing the
estate. As for these, it appears that Ga. Code Ann., ch. 24-19 (1971) gives
the probate court exclusive jurisdiction.2 The court of appeals did not refer

23. Id. at 477, 238 S.E.2d at 569.
24. Id. at 478, 238 S.E.2d at 569.
25. 144 Ga. App. 71, 240 S.E.2d 590 (1977).
26. GA. CODE ANN. §113-1522 (1975). This section provides that a personal representative

"may" petition for and be awarded attorney's fees by the probate court.
27. 1956 Ga. Laws 3271, 3277.
28. GA. CODE ANN. §24-1901 (1971), after listing specific items over which the probate

court is given exclusive jurisdiction, then adds an all-inclusive subsection 10: ". . . All such
other matters and things as appertain to or relate to estates of deceased persons .. " Also,
subsection 7 gives the probate court exclusive jurisdiction over the "auditing and passing
returns of all executors .... ," suggesting that the proper procedure would be, at least as to
fees earned in representing the estate, to file the claim against the estate, as part of the
expenses of administration, and then, if there is an unfavorable decision on the claim, to
appeal that decision.
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to this chapter, which is captioned "Jurisdiction of Probate Court," choos-
ing instead to rely upon a piece of special legislation creating a local court.

V. ADMINISTRATION OF ESTATES

A. Charitable Gifts and the Mortmain Act

Georgia's mortmain act,2" which limits the power of a testator to leave
more than one-third of his estate to charity if he leaves a wife or children,
was sharply limited in 1963 by Hood v. First National Bank of Columbus.0

For one hundred years prior to this decision, the time at which a will was
executed was'irrelevant under the statute. Then, in Hood, it was held that
the statute does not apply at all to a will executed more than ninety days
before the testator's death.3' In Baker v. Citizens & Southern National
Bank, 2 the Georgia Supreme Court was urged to overrule Hood and go
back to the earlier construction. It refused to do so and reaffirmed Hood.

The most interesting aspects of Baker were the two concurring opinions,
filed by Justices Jordan and Hall. Justice Jordan voiced serious doubt
about whether Hood comported with the intention of the General Assem-
bly when it enacted Georgia's mortmain act in 1863, but noted that in the
fifteen years since Hood was decided the General Assembly had not seen
fit to rewrite it23 Justice Hall wrote in the second concurring opinion that
Hood had been wrongly decided and that it violated the principle of stare
decisis, but that to override it now would be " . . . to reinterpret the
reinterpretation of a statute previously interpreted. '34 He concluded: "In
the name of judicial credibility, I vote to leave the Hood reinterpretation
unmolested.' '3

B. Totten Trusts

A Totten trust (a deposit in the name of A, in trust for B, with no other
indicia of a trust) always poses a problem for the personal representative.
Such a trust is unilaterally revocable by the depositor either during his life
or, at least in the past, by the terms of his will. In Jones v. First National
Bank of Rome 6 the bank, unsure as to whether it should pay one of these
deposits to the named beneficiary or to the personal representative of the
deceased depositor, sued for a declaratory judgment. The court reviewed

29. GA. CODE ANN. §113-107 (1975).
30. 219 Ga. 283, 133 S.E.2d 19 (1963).
31. Id.
32. 240 Ga. 549, 242 S.E.2d 39 (1978).
33. Id. at 550, 242 S.E.2d at 40. As a matter of fact, the General Assembly had addressed

the subject since then, but in a totally ineffective manner. An act amending the year's support
law in 1977 had as the beginning of its enacting clause: "An act to repeal Code section 113-
107 ... ," but nowhere thereafter in the act was this section mentioned. 1977 Ga. Laws 545.

34. Id. at 551, 242 S.E.2d at 41.
35. Id.
36. 142 Ga. App. 18, 234 S.E.2d 794 (1977).
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the history of the Totten trust and then concluded that the depositor had
revoked the trust by his will. The court's principle reliance was upon a
statement in the will that the deposit was not a gift but, instead, was
intended to be a source of funds to be used, if needed, for paying additional
estate taxes.'"

There is some recent legislation on this subject that merits careful exam-
ination. In 1976, the General Assembly enacted a completely new body of
law governing multiple-party accounts (joint accounts, "pay on death"
accounts and Totten trusts)." This enactment did not affect Jones since
the deposit and the will were made before the effective date of the enact-
ment. For transactions coming within its terms, however, it does seem to
bring about a change in Georgia law. It provides that rights of survivorship
in such accounts are determined by the form of the account at the death
of the depositor unless a written order to change it is signed by him and
received by the bank before his death."

C. Claims against the Estate

In Trust Company Bank v. Johnson,"9 opposing claims to an automobile
were asserted by the personal representative and by the bank. At his death,
the decedent had the automobile in his possession under a bill of sale
security arrangement which made the death of the debtor an automatic
default on the entire obligation. The court sustained the validity of such a
provision making death a default and held that the automobile was not an
asset of the estate, at least as against the interest of the vendor-creditor
who chose to exercise his option of declaring the entire balance due and
proceeding with enforcement against the automobile itself.',

A guardianship terminates upon the death of the ward, but not for all
purposes. The guardian must still wind up the affairs of the guardianship
and render his final accounting. If the personal representative of the estate
of the deceased ward qualifies before the guardianship affairs are wound
up, there is a potential conflict between these two fiduciaries. Such a
conflict became a reality in Tingle v. Cate.4" The court of appeals resolved
this conflict by holding that debts incurred by the ward during the period
of the guardianship should be taken care of in the final accounting of the
guardian, even if this is after the death of the ward, rather than being
carried over into the general administration of the estate of the deceased
ward. The right of the executor of the ward's estate to get possession of the

37. Id. at 21, 234 S.E.2d at 796, 797.
38. GA. CODE ANN. §41A-3804 (Supp. 1978). This was almost a verbatim copy of Part 1 of

Article VI (Non-Probate Transfers) of the Uniform Probate Code.
39. GA. CODE ANN. §§41A-3804-3805 (Supp. 1978). Section 41A-3804(e) provides that a

beneficiary designation in a "trust account" (i.e., a Totten trust) cannot be changed by will.
40. 143 Ga. App. 650, 239 S.E.2d 542 (1977).
41. Id. at 651, 239 S.E.2d at 543.
42. 142 Ga. App. 467, 236 S.E.2d 127 (1977).
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guardianship assets is subordinate to that of judgment creditors of the
estate in guardianship."3

In Georgia, a husband's duty to pay alimony ceases at his death unless
the divorce decree expressly provides otherwise. The Georgia Supreme
Court, in Schartle v. Trust Company Bank," construed a decree as almost,
but not quite, expressly providing otherwise. In that case, the decree or-
dered alimony to be paid ". . . until the wife shall die or remarry, which-
ever event shall first occur." This language was held not specific enough
to show an intention that the payments continue after the husband's
death. 5 The court distinguished Ramsay v. Sims," a case in which almost
identical language was used in the decree, but a different result was
reached. There was, however, a factual distinction. In Ramsay, the ali-
mony obligation was coupled with child support payments for children who
were still minors at the death of the husband. The court, looking upon the
two obligations as inseparable, reasoned that since the child support obli-
gation survived, the alimony obligation did also."1 If the obligations are,
in fact, inseparable, the results reached in Ramsay and the distinction
drawn in the instant case are acceptable. Even in Ramsay, however, the
two obligations were separately stated in the decree and in the account-
ings. This suggests that the two obligations are independent and, conse-
quently, that they should terminate independently.

D. Effect of Adoption

The right of a formally adopted child to take under a will or by intestacy
is becoming clearly established by statute,'9 but the right of a virtually
adopted child to so take remains uncertain until a court defines it. In
Williams v. Murray9 the supreme court affirmed a finding of sole heirship
on the basis of a virtual adoption and took occasion to spell out the essen-
tial elements of this type of adoption. These elements are: (1) An agree-
ment between the natural and the adoptive parents; (2) Performance of the
agreement by the natural parents giving up custody; (3) Performance by
the child living with the adoptive parents; (4) Partial performance by the
adoptive parents taking in the child and treating it as their own; and (5)
Intestacy of the adoptive parent."

43. Id. at 469, 236 S.E.2d at 129.
44. 239 Ga. 248, 236 S.E.2d 602 (1977).
45. id. at 249, 23. S.E.2d at 603.
46. 209 Ga. 228, 71 S.E.2d 639 (1952).
47. 209 Ga. 235, 71 S.E.2d at 643.
48. The entire adoption statute was comprehensively revised in 1977 and made effective

,January 1, 1978. GA. CODE ANN., ch. 74-4 (Supp. 1978). Section 77-413 states the effect that
a decree of adoption will have upon the right of an adopted child to inherit from and to take
under the wills of the adoptive parents and others.

49. 239 Ga. 276, 236 S.E.2d 624 (1977).
50. Id., 236 S.E.2d at 625.
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E. Effect of Renunciation

The renunciation of succession to property, which is now allowed even
when the property passes by intestacy,' is being used with increasing
frequency as a post-mortem estate planning tool. The statute requires a
filing of the renunciation within six months after the death of the decedent.
This rule was recently held to be a procedural rule and not a statute of
limitations. Consequently, a renunciation filed on the Monday immedi-
ately after the Sunday on which the six-month period ended was held to
be timely filed.5" Had the statute been construed as a statute of limitations,
the filing would have been too late. The utility of this post-mortem estate
planning tool is shown by the fact that the renunciation in this case frus-
trated the attempt by a creditor of the renouncing heir to garnish the
renounced interest.

VI. PROBLEMS OF CONSTRUCTION

When a court struggles with inexact or ambiguous language in an other-
wise valid will or trust instrument, its task is that of construing the lan-
guage in such a way as will most nearly accomplish what appears to be the
general dispositive scheme. Seldom, though, does a court find it necessary
to construe a word as its exact opposite, but the supreme court rightly did
so in Hampton v. Dean.5" The will in this case (which the court said was
"replete with typographical errors") provided for a gift over of land if the
child named as devisee should die "with" bodily heirs. Four other similar
devises to other children provided for gifts over if the child should die
"without" bodily heirs. The court was convinced that a literal construction
would be completely at odds with an otherwise clearly defined testamen-
tary scheme, so it construed "with" as if it were "without.""1

Whether the language of a will creates a fee simple or only a life estate
is a frequently litigated question, probably because testators are so often
torn between a desire to provide completely for the first taker and, at the
same time, to dictate the disposition of the property, if any is left, at the
death of that first taker. Two such cases were presented to the Georgia
Supreme Court in the past year, one of them containing a clear expression
of intention, while the other contained apparently conflicting expressions
of intention. In Johnson v. Johnson,55 the joint will of a husband and wife
left land which they owned as tenants in common to the survivor "in fee
simple," but a later clause directed that the land be sold at the death of
the survivor and that the proceeds be distributed to named persons. Apply-
ing the rule that a clear grant of an absolute interest will not be cut down

51. GA. CODE ANN. §113-824 (1975).
52. Leathers v. Gilland, 141 Ga. App. 681, 234 S.E.2d 336 (1977).
53. 240 Ga. 205, 240 S.E.2d 2 (1977).
54. Id. at 206, 240 S.E.2d at 2, 3.
55. 240 Ga. 21, 239 S.E.2d 346 (1977).
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by subsequent language suggesting a lesser estate, the court held that the
survivor took the fee simple. 6 In the second case, Stanton v. Dickson,'5 7 a
farm was devised to a husband and wife

• ..to be owned and kept in their possession as long as they live as I don't
want that part of the Stanton ancestral land that I own and which has
been in the Stanton family for more than a hundred and forty (140) years
to be sold and to get out of the immediate family. . ..

The language thus suggested a life estate, but it also stated a purpose
(keeping the land in the family), the accomplishment of which would
extend far beyond a particular life. The language "as long as they live" was
construed as only a statement of the motivation for the devise. It did not
reduce the fee to a life estate. 59 This construction also found support in the
fact that a contrary construction would have resulted in a partial intestacy.

Since liquid assets may be so easily converted into cash, it is under-
standable that a testator would speak as did the one in Odom v. Odom.10
Nevertheless, he created a construction problem when he bequeathed
".w.s. all cash which I have at the time of my death in banks and other-
wise" to named legatees." It was held that he intended to pass savings
certificates as "cash," but not debts owed to him by individuals, nor con-
signments which he had made for the sale of certain lots of tobacco. 2

Fortunately, the results reached in all of these construction cases are
probably the results that the testators would have said that they intended.
Unfortunately, it took considerable time and expense to reach these re-
sults.

56. Id. at 23, 239 S.E.2d at 347.
57. 240 Ga. 15, 239 S.E.2d 741 (1977).
58. Id. at 16, 239 S.E.2d at 741 (emphasis in original).
59. Id. at 17, 239 S.E.2d at 742.
60. 238 Ga. 733, 235 S.E.2d 29 (1977).
61. Id. at 733, 734, 235 S.E.2d at 30.
62. Id. at 734, 235 S.E.2d at 31.
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