
Trial Practice and Procedure

By C. Ronald Ellington*

This article will attempt to identify and highlight the significant cases
raising issues of trial practice and procedure decided during the 1977-78
survey period. Out of many hundreds of cases featuring procedural ques-
tions passed upon by the Georgia appellate courts, these particular cases
were selected because they posed questions of first impression, aptly illus-
trated important principles of procedure, or indicated a departure or new
direction from an expected step in doctrinal development. No effort to
discuss comprehensively, or even to cite, each decided case in this area has
been undertaken.

As in the past, the areas of jurisdiction and venue will be discussed first,
followed by cases grouped according to the headings used in the Civil
Practice Act. Amendments during the 1978 legislative session are dis-
cussed in conjunction with the material on class actions and post-verdict
discovery.

I. PERSONAL JURISDICTION

It was entirely foreseeable that once the dramatic turnabout toward
expanding the reach of the Long-Arm Statute was successfully accom-
plished,' bold judicial pronouncements about the reach of the Long-Arm
Statute would someday give way to finer, more exact balancing of litigant
and state interests, and what were at first cases posing clear black and
white choices about jurisdiction would gradually be replaced by choices
that more nearly resembled muted grays. So it was during this survey
period. The supreme court did unanimously decide in Schuehler v. Pait
that a non-resident plaintiff could use the Long-Arm Statute to sue a non-
resident defendant, a point on which the statute itself was silent.3 How-
ever, three cases decided by the court of appeals illustrate the difficulty of
achieving consistent results in those instances in which the assertion of
jurisdiction is stretching due process to its outermost limits.

* Professor of Law, University of Georgia School of Law; Emory University (A.B., 1963);

University of Virginia (LL.B., 1966); Harvard University (LL.M., 1978).
1. For a detailed description of this legal transformation, see Beaird and Ellington,

Annual Survey of Georgia Law: Trial Practice and Procedure, 25 MERCER L. REV. 265, 265-
275 (1974); Note, The Georgia Long-Arm Statute, 11 GA. L. REV. 149 (1976).

2. 239 Ga. 520, 238 S.E.2d 65 (1977).
3. GA. CODE ANN. §24-113.1 (1971).



MERCER LAW REVIEW

In Jet America, Inc. v. Gates Learjet Corp.,4 the plaintiff asserted claims
for negligence and breach of warranty in connection with the crash of the
plaintiff's airplane at Hartsfield International Airport in 1970. The defen-
dant, Gates Learjet, was a Kansas-based, large-scale manufacturer of jet
aircraft used widely in general aviation. The jet in question was built, sold,
and delivered by Gates in Kangas in 1965. Jet America, the plaintiff,
purchased the plan in 1968 outside Georgia from the last of four differ-
ent intermediate owners. During this period Gates marketed its planes
throughout the United States by means of distributorship arrangements
with various dealers. Later, Gates began to sell its planes through a wholly
owned subsidiary. In 1969, the year after the plaintiff purchased the jet,
Gates opened a sales office in Atlanta to sell new aircraft, and this office
was in operation when the plaintiff's plane crashed.

On these facts, the court of appeals held Gates subject to personal juris-
diction under subsection (b) of the Long-Arm Statute for committing "a
tortious act or omission within this state." The minimum contacts deemed
sufficient to support this exercise of jurisdiction were identified as Gates'
large-scale manufacture and sale of an aircraft inherently appropriate only
for interstate and intercontinental flight and its sale of new aircraft
through its Atlanta sales office.5 Hence, it was said to be reasonably fore-
seeable that Gates' negligence in manufacturing a Learjet would (could?)
have tortious consequences in Georgia.

Perhaps this is so, but two points should be noted. First, it is one thing
to hold a non-resident manufacturer subject to personal jurisdiction if its
product proves defective and causes an injury in the state even though the
product was sold out of state through independent brokers and middlemen,
if the defendant customarily markets its product in that manner. For
example, in the leading Georgia case of Coe & Payne Co. v. Wood-Mosaic
Corp.,I Overall Paint, the Ohio manufacturer of the flooring adhesive that
allegedly ignited to start the Atlanta Gas Light Tower fire, regularly mar-
keted its product through Wood-Mosaic, a Kentucky corporation that sold
the adhesive along with its own parquet flooring to building supply whole-
salers who, in turn, sold to flooring contractors. The supreme court held
that both Overall Paint and Wood-Mosaic were subject to jurisdiction, and
appropriately so. However, it is quite another thing to hold a manufacturer
subject to jurisdiction when its product is introduced into the state by the
independent acts of a series of interim owners. In Shellenberger v. Tanner,7

the court refused to hold the private former owner of an aircraft which had
reached Georgia by a similarly circuitous route subject to jurisdiction.
Although in Jet America the court was confronted with an alleged negli-
gent manufacturer rather than a negligent former owner, the principle that

4. 145 Ga. App. 258, 243 S.E.2d 584 (1978).
5. 145 Ga. App. at 260, 243 S.E.2d at 586.
6. 230 Ga. 58, 195 S.E.2d 399 (1973).
7. 138 Ga. App. 399, 227 S.E.2d 266 (1976).
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a non-resident manufacturer can be subjected to jurisdiction if his product
comes into the state through independent exchanges in a second-hand
market outside the control of the manufacturer is troubling-even when
the product has the mobility and potential for harm of a jet aircraft.

The other factor cited by the Jet America court as establishing the
constitutionally required minimum contact between the defendant and the
forum was the Atlanta sales office operated by Gates. However, this office
was opened one year after plaintiff purchased the plane and, as far as the
facts disclose, had absolutely no connection with plaintiff's aircraft. Thus,
the court seems to be assessing the defendant's total contacts with the
state in deciding if Georgia is an appropriate forum to litigate plaintiff's
claim even though some of those contacts, such as the sales office for new
aircraft, are wholly unrelated to the cause of action presented. Although
there is some authority elsewhere for this approach,' it represents a new
departure in Georgia where, previously, unrelated dealings between the
defendant and the forum state were not counted in determining whether
defendant's acts in the transaction giving rise to the claim were sufficiently
purposeful and foreseeable.' In any event, it would seem fair that when a
defendant's contacts with the forum state that are unrelated to plaintiff's
claim are considered, the defendant be given an opportunity to prove that
the burden of defending that action would be substantially different in
nature and extent from the burden of defending an action which might
arise out of its more purposeful and direct contacts, such as the crash of a
new jet sold by Gates' Atlanta office. While Jet America keeps Georgia in
the vanguard of states with an expansive long-arm jurisdiction, it raises
some problems in analysis, if not in final result.

Two cases during the survey period presented the court of appeals with
similar fact patterns and yet produced inconsistent results. In Brooks Shoe
Manufacturing, Inc. v. Byrd,0 a discharged sales representative sued his
former employer for wrongful termination and conversion of his customer
lists. Although the non-resident employer had no warehouses or offices in
the state, the court upheld jurisdiction because the salesman solicited shoe
orders for the defendant from customers in Georgia and other Southeastern
states which were accepted at the home office out of state. In addition to
this pattern of regular solicitation, the salesman had on instruction col-
lected accounts receivable from Georgia customers and on several occa-
sions executive officers of the defendant had attended trade shows in Geor-
gia to promote sales. These local activities performed by various officers
and agents of the defendant, including the plaintiff himself, constituted

8. See Buckeye Boiler Co. v. Superior Court, 71 Cal. 2d 893, 80 Cal. Rptr. 113, 458 P.2d
57 (1969).

9. See Castleberry v. Gold Agency, Inc., 124 Ga. App. 694, 185 S.E.2d 557 (1971) (defen-
dant's negotiations with Coca-Cola to promote its product through a "Cavalcade of Funny
Cars" did not suffice to establish jurisdiction over defendant for arranging unrelated contract
for driver whose racing car caused injury at Georgia dragstrip).

10. 144 Ga. App. 431, 241 S.E.2d 299 (1977).
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the necessary minimum contacts. While it would not be at all surprising
to hold that a customer could sue the non-resident manufacturer if a dis-
pute between them arose, or that the state itself could assert jurisdiction
over the defendant to collect taxes under these circumstances," it does not
necessarily follow that the defendant was transacting business in the state
so as to allow its own employee to sue it here. Again, while the result may
be sensible given the totality of the involvement of the defendant with the
state, it would have been better had the court focused more carefully on
whether it mattered that the' plaintiff here was a former employee rather
than a customer.

In a similar case, Storey v. Seffelaar & Looyen, Inc., ' 2 the discharged
salesman was not so fortunate. He too sued his non-resident employer for
breach of contract; he too had solicited orders in Georgia and the other
Southeastern states for acceptance out of state; and he too resided in and
worked out of Georgia.'Moreover, this salesman had a portion of his apart-
ment rent defrayed by'the company and had the cost of his telephone and
expenses of renting a desk reimbursed. Nevertheless, the court decided
that the solicitation activities tarried on by plaintiff for the defendant in
Georgia were too minimal to support jurisdiction over his claim for breach
of contract. Thus, th'ecourt stressed that there was no "local performance"
by defendant, apparently meaning the kind of sales promotion visits cited
in Brooks Shoe.

One can sympathize fully with the court in wanting some greater quan-
tum of corporate activity when the dispute is between the company and
its former salesman rather than the company and a customer whose trade
has been solicited in this manner. However, in Seffelaar & Looyen a perfect
local event was present: the general manager of the defendant had come
personally to Georgia to fire the defendant face-to-face. This event seems
more than enough, coupled with defendant's other sales efforts in the state,
to support a finding of jurisdiction. In fact, the crucial point is that coming
into Georgia to terminate the salesman's employment is more relevant and
appropriate to count in a suit based on that very firing than defendant's
general pattern of soliciting sales. Thus, there seems far better reason for
the court to have upheld jurisdiction in the latter case than in the former.2

11. Cf. International Shoe Co. v. Washington, 326 U.S. 310 (1945).
12. 142 Ga. App. 873, 237 S.E.2d 236 (1977).
1 R Another case decided under subsection (d) of the Long-Arm Statute should be noted.

In Cox v. Long, 143 Ga. App. 182, 237 S.E.2d 672 (1977), the court heid an out-of-staLe seller
of real estate subject to jurisdiction. The defendant moved to California after listing his home
for sale with a local realtor. The plaintiff signed a contract to purchase the house which the
defendant accepted in California. The defendant did not personally attend the closing, which
took place in Georgia, but the defendant did mail an executed deed for presentment at the
closing and later received the proceeds of the sale. When a dispute over the terms of the
contract developed, the plaintiff successfully sued the defendant in Georgia, the court holding
that personal jurisdiction existed over the defendant because the claim arose out of the
defendant's ownership of realty in Georgia.
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Rice v. Rice" is significant because the supreme court utilized domicile
as a base for upholding personal jurisdiction over the defendant husband
who was personally served with process in Tennessee. Finding that the
defendant husband in this divorce action was a resident of Georgia because
he owned property, received mail, filed tax returns, titled motor vehicles,
and purchased automobile license tags and safety inspection stickers here,
the court uncritically upheld the out-of-state service pursuant to CPA
§4(e)(2)(i)" which allows "personal service outside the State . . .in any
action where the person served is a resident of this State ... "

Domicile is of course a constitutionally permissible basis of jurisdic-
tion.'1 Service left at the defendant's dwelling house while he is temporarily
away is thought to raise no problem, assuming the statute governing such
service is complied with exactly.'7 However, there is at least a debatable
question whether Georgialaw does allow out-of-state service based on the
defendant's Georgia domicile. CPA §4(e)(2)(i), cited by the court, does
expressly permit such service. The doubt arises because CPA §4(f) could
be read as qualifying the availability of such service when it states that
"[aill process may be served anywhere within the territorial limits of the
State, and, when a statute so provides, beyond the territorial limits of the
State." In this context the only statute providing for service outside the
state is CPA §4(e)(2)(i) itself; yet, CPA §82" expressly declares that
"[t]his Title shall not be construed to extend or limit the jurisdiction of
the courts . . . ." Whether §4(f) read in light of §82 prevents §4(e)(2)(i)
from being itself the statutory implementation of domicile as the means
of acquiring jurisdiction was not addressed by the court.

II. VENUE

There were three interesting venue cases decided during the survey pe-
riod. In Franek v. Ray,20 the supreme court ruled that proper venue for an
action should be predicated on the residence of the defendant at the time
the lawsuit is filed, and the action is thus commenced under CPA §3,21
rather than on the residence of the defendant at the time service of process
is perfected. This point for determining venue is said to apply to other
jurisdictional questions as well.Y

14. 240 Ga. 272, 240 S.E.2d 29 (1977).
15. GA. CODE ANN. §81A-104(e)(2)(i) (1977).
16. See Milliken v. Meyer, 311 U.S. 457 (1940); McDonald v. Mabee, 243 U.S. 90 (1917).
17. See Mahone v. Marshall Furniture Co., 142 Ga. App. 242, 235 S.E.2d 672 (1977);

Hardwick v. Fry, 137 Ga. App. 771, 225 S.E.2d 88 (1976).
18. GA. CODE ANN. §81A-104(f) (1977).
19. GA. CODE ANN. §81A-182 (1977).
20. 239 Ga. 282, 236 S.E.2d 629 (1977).
21. See GA. CODE ANN. §81A-103 (1977).
22. This assertion about using the residence of the defendant at the time suit is filed as

the determining factor for other jurisdictional questions is not without its speculative interest
if by that the court means to include determining whether the court has personal jurisdiction
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The second case, Scott v. Atlanta Dairies Cooperative,u saw the su-
preme court reverse the court of appeals on the issue of what constitutes
"an office" for the purpose of Ga. Code Ann. §22-404(c), which provides
that a corporation "may be sued on contracts in that county in which the
contract sought to be enforced was made or is to be performed, if it has an
office and transacts business in that county. '2 4 The court of appeals had
equated the word "office" with a place of business for dealing with the
public, a manufacturing or industrial plant, or a retail sales outlet. In-
stead, the supreme court broadened the concept of office to "a place of
business." Although the office of Atlanta Dairies in Putnam County was
not open to the general public, it did house a resident agent who managed
the company's business locally and was the center for maintaining milk
trucks and for dispatching employees to pick up milk. Thus, it qualified
as an office.

The final venue case to note is Davis v. Correct Manufacturing Corp.2"
Suppose the plaintiff sues two defendants as joint tortfeasors: Defendant
X, a resident of Georgia who resides in X County, and Defendant Y, a non-
resident, who is subject to personal jurisdiction under the Long-Arm Stat-
ute. Suppose further that the cause of action arose, i.e., the tortious injury
occurred, in Y County. Under the Long-Arm Statute, venue is explicitly
set as to Defendant Y in Y County since that is the county where the
tortious act or omission occurred. Can Y be sued instead in X County
where venue exists as to X, the resident co-defendant? According to Davis,
the answer is yes, citing the Georgia constitutional provision allowing joint
tortfeasors to be sued in the county of residence of either." Thus, after
Davis, a non-resident defendant summoned under the Long-Arm Statute
can be sued in whatever county a resident joint tortfeasor or co-partner
resides. The reverse is also true. According to Nelson Associates, Ltd. v.
Grubbs,18 a resident joint tortfeasor or co-partner may be sued in the
county where the Long-Arm Statute fictively creates venue as to a non-
resident. The rule now works both ways.

over the defendant. After all, it took an amendment to the Long-Arm Statute in 1977, see

GA. CODE ANN. §24-117 (Supp. 1978), to reach defendants who had been residents of Georgia
at the time the cause of action arose but who moved from the state before service of process
was had. There was never a suggestion heretofore that jurisdiction over these defendants
would have been upheld if they had been residents still when suit was filed. Instead, the magic
point for determining jurisdiction was always regarded as when service of process had oc-

23. 239 Ga. 721, 238 S.E.2d 340 (1977).
24. GA. CODE ANN. §22-404(c) (1977). Similar language appears in GA. CODE ANN. §22-

404(d) (1977) in connection with tort suits for damages against corporations.
25. 143 Ga. App. 460, 238 S.E.2d 553 (1977).
26. See GA. CODE ANN. §24-117 (Supp. 1978).
27. GA. CONs5r. art. VI, §14, 4, GA. CODE ANN. §2-4304. (Formerly §2-4904 of the Con-

stitution of 1945).
28. 135 Ga. App. 947, 219 S.E.2d 607 (1975).
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III. SCOPE OF THE CPA

Johnson v. Barnes, 2 a 1976 case discussed in last year's survey article, ",
held that where a statute creating a local rule of procedure conflicted with
a provision in the CPA, the "latest in time" would govern, i.e., whichever
was enacted last. Johnson was followed in 1977 by Marler v. C&S Bank,"
which held that the 1964 act creating the Civil and Criminal Courts of
Cobb County, which required a demand for jury trial to be made at the
time of filing an answer, must give way to the CPA provisions allowing an
amendment to the pleadings to set forth such a demand.

In a second case, the court of appeals considered a conflict between the
CPA and a local court rule. According to CPA §112 "[e]xcept when other-
wise specifically provided by rule or statute, pleadings need not be verified

.. " Ga. Code Ann. §81-401 states that answers to actions on uncondi-
tional contracts in writing need not be verified unless the petition is veri-
fied. In Auerback v. Maslia' the complaint was not.verified, but local
practice rules for the Civil Court of Fulton County did require that answers
to claims based on unconditional contract s.in writing be verified. Because
the defendant had neglected to verify his answer, the answer was stricken
and a default judgment entered against him. Reveriing, the court of ap-
peals decided that the lower court lacked the power to prescribe rules of
pleading contravening those otherwise obtaining by virtue of the CPA. The
court did not explain clearly why this local rule could not qualify as an
exception permitted by CPA §11 itself, other than by suggesting that the
"unless otherwise provided" language did not refer to local practice acts
or rules. There was no discussion of whether these court-promulgated rules
came before or after the effective date of the CPA. Thus, it seems that the
CPA will control if a conflict appears between its provisions and a local
court-made rule of practice; whereas, conflicts between the CPA and stat-
utes creating local rules are to be resolved by the "latest in time" principle.

IV. SERVICE OF PROCESS

Normally, process in a civil case is served by a sheriff's deputy. CPA
§4(c) does provide, however, that process can be served "by any citizen of
the United States, specially appointed by the court for that purpose. '34

Can a plaintiff be specially appointed to serve process personally on the
defendant in her own case? That interesting question of first impression
under the CPA was presented in Abrams v. Abrams,3 when the plaintiff

29. 237 Ga. 502, 229 S.E.2d 70 (1976).
30. Ellington, Annual Survey of Georgia Law: Trial Practice and Procedure, 29 MERCER

L. REv. 265, 274 (1977).
31. 239 Ga. 342, 236 S.E.2d 590 (1977).
32. GA. CODE ANN. §81A-111 (1977).
33. 142 Ga. App. 184, 235 S.E.2d 594 (1977).
34. GA. CODE ANN. §81A-104(c) (1977).
35. 239 Ga. 866, 239 S.E.2d 33 (1977).
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wife in a divorce action was allowed by the trial court to serve process on
her spouse after she alleged that he was concealing himself to avoid service
and that it would be difficult for the sheriff to serve him. Although the
defendant was duly handed process personally, the supreme court decided
as a general policy that process servers, like judges, should be disinterested
and free from bias about the case. Hence, the legislature would have to
expressly permit it before a. party could be appointed as an agent of the
court to serve process in his or her own case.

Several cases posed questions about the person on whom service can be
made. Ga. Code Ann. §3-119, a special law governing service on unions,
provides that process may be served "upon any officer, or official member
of such organization or association or upon any officer, or official member
of any branch or local of such organization or association. . . . " Service
left with an office worker who was never an officer or official member of
the defendant union was held to be legally insufficient.3 ' And, service on
an "official member" was held to require something more than serving just
any rank and file member. According to the supreme court in Sheet Metal
Workers International Association v. Carter,37 the purpose of service is to
give adequate notice of a claim against a defendant and to compel him to
appear and answer. Hence, the term "official member" used in Ga. Code
Ann. §3-119 contemplates "a person who is clothed with some official duty
or status to perform for the association or organization . . .[a] status
which is also more than that imposed upon a person solely because he is
listed as a member on the official rolls. '" 3 8

Service on agents of corporations also came under the court's scrutiny.
In Scott v. Atlanta Dairies Cooperative,3 1 a case mentioned earlier, the
supreme court examined CPA §4(d)(1), 40 which allows service of process
to be made on a domestic corporation by serving "the president or other
officer of the corporation, secretary, cashier, managing agent, or other
agent thereof." At issue was whether one Paul Singleton, who operated the
defendant's milk collection station in Putnam County, was such an "other
agent." Singleton supervised and scheduled milk collection pickups for ten
other employees, dealt with equipment failures, and generally acted as a
local troubleshooter for the company. He was regarded as "the man" for
Atlanta Dairies by the local milk producers-the person who customarily
relayed information to the company's headquarters. As such, he was an
appropriate employee to serve with process even though he lacked author-
ityto make contracts f, the com.pany. H.e was clearly mo e thai a mere
subordinate employee. "Since the object of service of process is to transmit
notice of suit to the corporation, it must be made on an agent whose
position is such as to afford reasonable assurance that he will inform his

36. Masters v. Air Line Pilots Ass'n, 144 Ga. App. 350, 241 S.E.2d 38 (1978).
37. 241 Ga. 220, 244 S.E.2d 860 (1978).
38. Id. at 222, 244 S.E.2d at 862.
39. 239 Ga. 721, 238 S.E.2d 340 (1977).
40. GA. CODE ANN. §81A-104(d)(1) (1977).
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corporate principal that such process has been served upon him.'", Single-
ton's role made it reasonable to expect that he would notify the company
if he were served with process. Thus, service on him was valid service on
Atlanta Dairies.

In addition to CPA §4(d)(1), service on corporations is controlled by Ga.
Code Ann. §22-403(b), which reads in pertinent part, "[Wihenever a
corporation shall fail to appoint or maintain a registered agent in this
State, or whenever its registered agent cannot with reasonable diligence be
found at the registered office, then the Secretary of State shall be an agent
of such corporation upon whom any process, notice or demand may be
served. 4 2 Suppose the designated registered agent of the corporation is out
of the country or for some other reason is no longer acting as agent when
process is attempted to be served. Must the plaintiff exhaust other possi-
bilities such as attempting service on any available officers of the defen-
dant listed in CPA §4(d)(1) before serving the Secretary of State? No,
answered the supreme court in O'Neal Construction Co. v. Lexington De-
velopers, Inc. 3 Ga. Code Ann. §22-403(b) may be used not withstanding
any provision in the CPA. The Secretary of State need not be served
merely as a last resort; this state official may be served next whenever the
designated registered agent of the corporation cannot be found at the regis-
tered office regardless of how many other officers or agents of the corpora-
tion are readily locatable."

V. PLEADINGS

CPA §9(b), like its federal rule counterpart, states that "[in all aver-
ments of fraud, or mistake, the circumstance constituting fraud or mistake
shall be stated with particularity.' 5 However, in 1974 in Cochran v.
McCollum," the supreme court ruled that §9(b) must be read in light of
§8(a)'s standard of requiring only a "short plain statement of the claim,"
and that therefore even a bare, unparticularized allegation of fraud was not

41. 239 Ga. at 724, 238 S.E.2d at 343 . Cf. Adams v. Upjohn Co., 142 Ga. App. 264, 235
S.E.2d 584 (1977) (service on sales representative empowered to solicit and transmit orders
to defendant constituted valid service on corporation).

42. GA. CODE ANN. §22-403(b) (1977).
43. 240 Ga. 376, 240 S.E.2d 856 (1977).
44. GA. CODE ANN. §61-302(a) allows service by tacking in a landlord-tenant dispossessory

action where personal service or abode service has been unsuccessful. In Pelletier v. North-
brook Garden Apartments, 233 Ga. 208, 210 S.E.2d 722 (1974), the court upheld service where
process was left at the tenant's leased apartment. The logical place to leave service for a
resident, private tenant would be at the leased residence. However, it does not follow that a
commercial tenant who leased a storage cubicle in plaintiff's warehouse would likely receive
notice of a dispossessory action if process were just tacked to the door of the storage bin.
Unlike the apartment dweller in Pelletier, this corporate tenant resided elsewhere and in fact
had a locatable registered agent. Under these circumstances, Davis v. Hybrid Indus., Inc.,
142 Ga. App. 722, 236 S.E.2d 854 (1977), found service by tacking invalid.

45. GA. CODE ANN. §81A-109(b) (1977).
46. 233 Ga. 104, 210 S.E.2d 13 (1974).
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subject to outright dismissal; rather, the suggested recourse was to utilize
discovery or to move for a more definite statement. The Cochran rationale
has been criticized in previous survey articles. 7 Now, according to the
court of appeals," it seems that Cochran does not permanently foreclose
dismissing a complaint alleging fraud, which the court here characterized
as "consisting of nothing but a rank conclusion and failing even to identify
the transaction or occurrence" from Which the grievance stemmed. 49 Al-
though Cochran mandates that a motion for a more definite statement be
employed first, Tucker v. Chung Studio of Karate, Inc.'0 adds- that the
more definite statement to be made in response to such motion must
satisfy the higher, more rigorous standards for pleading fraud,' failing
which the complaint can be dismissed. Cochran, it would seem, did not
wholly abrogate the old standards for pleading fraud; it merely postponed
them.

Another case posing a special pleading problem was McLendon Electric
Co. v. McDonough Construction Co.,5" which decided a question of first
impression concerning CPA §9(c). 5 3 McLendon, an electrical subcontrac-
tor, sued McDonough, the general contractor, along with the owner of the
hospital and medical office complex being constructed, for its final pay-
ment. The contract between McLendon and McDonough contained the
following provision: "Final payment shall be made within 45 days-after-the
completion of the work included-in- this subcontract, written acceptance
of same by the Architect and owner, or their authorized representatives
and full payment thereof by Owner." 4 It was uncontested that the work
done by McLendon had not been accepted by the owner nor had the owner
made full payment to McDonough. Thus, the conditions precedent to en-
forcement of the contract against McDonough in fact had not been satis-
fied.

Nevertheless, in its complaint, McLendon alleged that it had "... fully
performed its contracts with McDonough and all conditions precedent
have been performed, or have occurred or have been excused." 5 McDon-
ough's answer simply denied those allegations.

CPA §9(c) states that: "In pleading the performance or occurrence of
conditions precedent, it is sufficient to aver generally that all conditions
precedent have been performed or have occurred. A denial of performance

47. See Beaird & Ellington, Annual Survey of Georgia Law: Trial Practice and Procedure,
27 MERcER L. REv 235, 247-.52 (1975); 28 MRCFR L. REV. 257. 275-76 (1976).

48. Tucker v. Chung Studio of Karate, Inc., 142 Ga. App. 818, 237 S.E.2d 223 (1977).
49. Id. at 819, 237 S.E.2d at 224.
50. 142 Ga. App. 818, 237 S.E.2d 223 (1977).
51. See, e.g., Continental Invest. Co. v. Cherry, 124 Ga. App. 863, 865(2), 186 S.E.2d 301,

302 (1971).
52. 145 Ga. App. 137, 243 S.E.2d 537 (1978).
53. GA. CODE ANN. §81A-109(c) (1977).
54. 145 Ga. App. at 138, 243 S.E.2d at 540.
55. Id.
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or occurrence shall be made specifically and with particularity."5 Because
McDonough did not make its denials specifically and with the particular-
ity required by §9(c), the trial court concluded that McLendon's general
allegations that the conditions precedent were satisfied were admitted by
McDonough. The court of appeals agreed. Even though the written con-
tract between the parties containing the express conditions precedent had
been incorporated by reference into the pleadings and despite the modem
concept of notice pleading, the appellate court held that §9(c) meant what
it said: "where the plaintiff affirmatively pleads performance of conditions
precedent in general language and the defendant makes only a general
denial of that pleading, the failure of a condition precedent does not be-
come an issue and is not a matter of proof by the plaintiff." 57

CPA §13(e) states that "[a] claim which either matured or was ac-
quired by the pleader after serving his pleading may, with the permission
of the court, be presented as a counterclaim by supplemental pleading.""
In Jenkins v. Martin,59 the court of appeals set out some guidelines for the
exercise of discretion by the trial court in deciding whether or not to permit
such supplemental counterclaims. In Jenkins, a lawyer sued his former
client to recover a fee; the client counterclaimed for breach of contract.
Several months later, the defendant learned that the plaintiff had, after
the original pleadings were concluded, filed a lis pendens against the de-
fendant's home. The defendant then sought the trial court's permission to
assert a further counterclaim on the ground that the filing of the lis pen-
dens was an "aggravated tortious act." The trial court refused to allow this
counterclaim, and the court of appeals affirmed.

According to the appellate court, the decision to allow such supplemen-
tal counterclaims is "totally within the trial court's discretion." ' 0 In exer-
cising that discretion, the trial court should balance the CPA's mandate
toward liberal joinder of claims against considerations of reducing inconve-
nience and confusion. One weighty factor seems to be whether the pro-
posed counterclaim arises out of the same transaction or occurrence as the
opposing party's claim. If so, allowing its assertion in the same action is
highly desirable. In any event, late-maturing or after-acquired counter-

56. GA. CODE ANN. §81A-109(c) (1977).
57. 145 Ga. App. at 139-140, 243 S.E.2d. at 541. A little point involving CPA §9(a),

pleading capacity, was decided in Patterson v. Duron Paints of Ga., Inc., 144 Ga. App. 123,
240 S.E.2d 603 (1977). A defendant must challenge plaintiffs capacity to sue by a specific
negative averment; in Patterson, however, the defendant had failed to assert this defense in
his answer. The court observed that such an objection could normally be raised after the
answer by amendment, but such a motion made once trial was underway came too late,
especially where defendant had made three pre-trial motions to dismiss without including
this objection and its long delay in asserting the plaintiffs lack of corporate capacity to sue
as Duron Paints of Georgia, Inc., rather than Duron Paints, Inc., its correct name, was not
explained.

58. GA. CODE ANN. §81A-113(e) (1977).
59. 142 Ga. App. 573, 236 S.E.2d. 542 (1977).
60. Id. at 575, 236 S.E.2d at 543.
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claims are permissive rather than compulsory and can always be asserted
in a separate suit where permission to plead it in the first action is denied.
The only hard and fast rule to emerge from Jenkins is that the trial judge's
decision to allow or deny a supplemental counterclaim will probably prove
decisive."

Georgia practice has historically been more liberal in allowing amend-
ments as of right to pleadings than the comparable federal rule.6" As origi-
nally adopted, CPA §15(a) allowed a party to amend without leave of court
"at any time. ' 63 In 1968, this rule was amended to give the trial court more
control over amendments and now allows amendments without leave of
court at any time before the entry of a pre-trial order.6"

What happens to the right to amend if no pre-trial order is ever entered,
as is so often the case? Is there, absent the entry of a pre-trial order, an
unqualified right to amend at trial, until verdict, after verdict? No, an-
swered the court of appeals:

The reasonable intendment ... is that after the time for a pre-trial con-
ference has passed and neither the court nor the parties have insisted upon
the entry of a pre-trial order and no such order is entered, pre-trial pro-
ceedings end with the commencement of the trial proper and the taking
of evidence. The unfettered right to amend ceases and a party may amend
his pleading only by leave of court or by written consent of the adverse
party."

Thus, while holding the pre-trial conference does not end the automatic
right to amend," entry of the pre-trial order or, if there be none, commenc-
ing the trial itself, does terminate a party's absolute right to amend. This
decision offers a salutary clarification of the meaning of CPA §15(a).

VI. PARTIES AND CLAIMS

The court of appeals and the General Assembly each acted indepen-
dently during the survey period to reduce the opportunity for class action
suits by borrowers against small loan companies. In Hill v. General Fi-

61. Cf. Ryder Truck Rental v. Mayo, 120 Ga. App. 495, 171 S.E.2d 542 (1969) (permissive
intervention pursuant to CPA §24(b) is within sound discretion of trial court). One other case
is worth noting briefly. In Price v. Winn, 142 Ga. App. 790, 237 S.E.2d 409 (1977), the court
held that a counterclaim asserted in a previous case and voluntarily dismissed without preju-
dice could be the basis for a separate suit later without being defeated by the compulsory
counterclaim bar or a plea of res judicata.

62. FED. R. Civ. P. 15(a) allows an amendment as of right only prior to the service of a
responsive pleading, or if no responsive pleading is permitted, within 20 days after the plead-
ing sought to be amended was served.

63. 1966 Ga. Laws 609, 627-628.
64. GA. CODE ANN. §81A-115(a) (1977).
65. McLendon Elec. Co. v. McDonough Const. Co., 145 Ga. App. 137, 140, 243 S.E.2d

537, 541 (1978).
66. Altamaha Convalescent Center, Inc. v. Godwin, 137 Ga. App. 394, 224 S.E.2d 76

(1976).
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nance Corp., 7 a borrower filed suit contending that his loan contract with
General Finance was void for usury. He also sought to bring the action on
behalf of all other borrowers from General Finance under similar loan
agreements and ultimately to include as members of the plaintiff class all
borrowers from all loan companies that were members of a trade group of
small loan companies called the Georgia Consumer Finance Association,
Inc., all of whom used similar loan contracts. The defendant class named
consisted of all loan company members of the trade group using the alleg-
edly usurious loan agreement. Just how many lenders, not to mention
borrowers, fell within these two classes was not ascertained, but General
Finance alone had some 40,000 customers and the whole plaintiff class
obviously would have been multiplied many times and would have been
enormous.

The court gave three good reasons for refusing to allow the class action.
First, it doubted that a bankrupt plaintiff could financially undertake to
mail notice of the commencement of the action to each member of the
plaintiff class-a requirement said by the court to be imposed by Eisen v.
Carlisle & Jacquelins and one of vital importance if each member of the
class is to be bound by the judgment. Secondly, the court decided that
although the right sought to be enforced was "common," i.e., the provision
in each contract making the loan rate usurious, individual questions of law
or fact would predominate, for example, individual determinations of dam-
ages. Finally, the court doubted the appropriateness of making the trade
association a defendant to represent the interest of its various members
where it had no relationship with plaintiff and was itself not a lender. In
short, the plaintiff could not represent those with whom he had no ties
other than being a borrower under a similar contract against those with
whom he had had no relationship at all and from whom he had suffered
no injury.

The famous case of Georgia Investment Co. v. Norman,61 in which the
supreme court first announced the "common character" class action de-
vice, was distinguished.'" In Norman, the plaintiff brought a class action
on behalf of all similarly situated customers against a small loan company
for charging usurious interest. However, there the plaintiff was himself a
borrower from the defendant loan company, as were all the other members

67. 144 Ga. App. 434, 241 S.E.2d 282 (1977).
68. 417 U.S. 156, 173-75 (1974). There is room for debate whether the notice requirement

of Eisen is merely an interpretation of the notice-giving requirement in FED. R. Civ. P. 23(c)
itself or whether Eisen is at bottom a constitutional decision, and hence applicable under the
due process clause to state as well as federal class actions. See C. WRIGHT, Federal Courts
§72, at 353 (1976). Whether Eisen is a rule interpretation or a constitutional requirement,
General Finance assumes its applicability to class actions in Georgia-a point on which CPA
§23 is silent.

69. 229 Ga. 160, 190 S.E.2d 48 (1972).
70. For a discussion of the Norman case in greater detail, see Beaird & Ellington, Annual

Survey of Georgia Law: Trial Practice and Procedure, 25 MERCER L. Rv. 265, 299-302 (1974).
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of the class as described. Thus, the court of appeals in General Finance
sought to render these consumer-type class actions more manageable by
requiring that the class be chosen and identified with some degree of care
and that the plaintiff be an adequate representative of the class. Moreover,
unless the plaintiff has suffered some injury from each member of the
defendant class, a defendant class action may not be allowable at all.

While the court prudently was intent not to permit monster class ac-
tions, the General Assembly quietly killed all future consumer class actions
against small loan companies for violating the Georgia Industrial Loan
Act. An amendment to that Act provides that "[a] claim of violation of
Chapter 25-3 may be asserted in an individual action only and may not
be the subject of a class action under section 81A-123 of the Georgia Civil
Practice Act, or any other provision of law."'" Let those who still believe
that rules of procedure are neutral take note.

The substitution of parties in the trial court because of death once the
action is underway is governed by CPA §25(a).72 Where, for example, the
defendant dies, the plaintiff has 180 days to make the substitution after
the death is suggested on the record. In Mullis v. Bone,73 the court was
asked to decide in what form and by whom the suggestion of death must
be made. Initially, the court held that the deceased defendant's attorney
could report his client's death to the court; it need not be filed by the
deceased party's successor or representative. The court decided that de-
spite federal authority to the contrary," the statement suggesting the
death need not name or identify the appropriate successor or representa-
tive to be substituted by plaintiff for the deceased party. The burden
placed on the plaintiff as a consequence of this construction was largely
mitigated, according to the court, because under the CPA the plaintiff in
such a case had 180 days to identify and serve the correct defendant,
whereas in the federal rule only 90 days are allowed for substitution. More-
over, extensions of this 180 day period are possible. Thus, the court held
that a statement of the death which includes the name of the deceased and
the date of death is a sufficient suggestion, if signed by the attorney for
the deceased party, to start the 180 day period for substitution running.
The plaintiff, under the adversary system, has the risk of ascertaining who
the right successor is and can not require the successor to come forward
and identify himself."

71. GA CODE ANN. §25-9903(b) (Supp. 1978).
72. GA. CODE ANN. §81A-125(a) (1977).
73. 143 Ga. App. 407, 238 S.E.2d 748 (1977).
74. See Rende v. Kay, 415 F.2d 983 (D.C. Cir. 1969). Federal cases may well be inapposite

on this point because, as the court noted, Form 30 annexed to the Federal Rules which does
show the suggestion of death containing the name of the proper successor was not adopted
as a form by the General Assembly when the CPA was enacted.

75. Another case, Clark v. Board of Dental Examiners, 240 Ga. 289, 240 S.E.2d 250 (1977),
dealt with the substitution necessitated by the change in the name of a public agency, from
the "Board of Dental Examiners of Georgia" to "Georgia Board of Dentistry" after suit was
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VII. DISCOVERY

The rather drastic consequences of failing to answer requests for admis-
sion were underscored in Post-Tensioned Construction, Inc. v. VSL Corp."
In one count of its complaint, VSL asserted that the defendant had com-
mitted an anticipatory breach by canceling a contract to purchase building
materials after VSL had begun manufacturing. In a verified answer, the
defendant denied that any amount was owed to the plaintiff; however, the
defendant failed to respond to the following requests for admission put to
it by the plaintiff:

(1) that Post-Tensioned had submitted a purchase order to VSL,
(2) that the purchase order constituted a contract,
(3) that Post-Tensioned breached the contract, and
(4) that as a consequence of the breach Post-Tensioned was indebted to
VSL in the amount of $50,000.

By failing to respond to these requests or moving in the trial court to
have the admissions withdrawn, the requests for admission which were not
answered or objected to were admitted for the purpose of the trial by
operation of CPA §36.11 Although the trial court did find as a matter of law
that no contract existed between the parties because of a variance in the
terms of the offer and acceptance, the existence of the contract and its
breach had been admitted by the defendant's failure to respond. Thus, the
trial court committed reversible error by admitting evidence on the lack
of contract formalities and in striking that count of the plaintiffs com-
plaint.

Several cases during the survey period centered on the privilege against
self-incrimination and forfeiture of estate as reasons for refusing to answer
questions in discovery. In Master v. Savannah Surety Associates, Inc.,18
the court of appeals held that where plaintiff in a civil suit refused to
answer questions at his deposition because a felony indictment arising out
of the same controversy was pending against him, he could not be com-
pelled to answer until the criminal case against him was resolved. To be
fair to both sides, the court then suggested that further discovery or pro-
ceedings in plaintiff's civil case be stayed until the discovery problem was
resolved.

filed. Had this change been in the holder of a public office, substitution would occur automat-
ically and without motion pursuant to CPA §25(d). However, the change was in the name of
a public agency, and not a public officer. Therefore, the governing provision was that covering
transfers of interest, CPA §25(c). This section generally allows the action to be "continued
by or against the original party," unless the court or motion directs that the person to whom
the interest is transferred be substituted. GA. CODE ANN. §81A-125(c) (1977). Although it
caused no real difficulty in the present case, it might be well to expand the automatic
substitution rule for public officers now in CPA §25(d) to include public agencies, authorities,
etc. as well.

76. 143 Ga. App. 148, 237 S.E.2d 618 (1977).
77. GA. CODE ANN. §81A-136 (1977).
78. 143 Ga. App. 109, 237 S.E.2d 599 (1977), rev'd, 240 Ga. 483, 241 S.E.2d 192 (1978).
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The supreme court reversed."9 The termination of the pending criminal
charges against plaintiff would not necessarily assure that his right or need
to invoke the privilege against self-incrimination would also cease, since
invoking the privilege is not dependent on whether criminal charges are
pending. Moreover, a defendant being sued, as here for $2,000,000, is
harmed as a practical matter by its threatened liability each day the
lawsuit drags on. Thus, the supreme court determined that the plaintiff
could be ordered to answer and that appropriate sanctions could be fash-
ioned by the trial court should plaintiff refuse to obey the order.

In a post-judgment discovery case, Tennesco, Inc. v. Berger,"0 the court
sought to prevent overbroad, undifferentiated, blanket claims that answers
to interrogatories would tend to incriminate the judgment debtor. No
longer, stated the court, could it be presumed that extensive questioning
concerning a person's financial affairs would tend to incriminate as a mat-
ter of law. At the very least, each question must be considered by the
defendant and answered separately, and the court, not the reneging defen-
dant, must determine the validity of the claim of privilege.

Although the claim of privilege has been brought under greater judicial
control, it can still be asserted by a defendant to prevent post-judgment
discovery. On the other hand, a refusal to answer such post-judgment
discovery requests because the answer would work a forfeiture of estate was
scuttled by both court decision and legislative action. In Kushner v.
Mascho,1 seven of the nine members of the court of appeals agreed that
§38-1205,82 which defines as privileged those matters which tend to work a
forfeiture of estate, was inapplicable to post-judgment discovery proceed-
ings geared toward uncovering or identifying assets to satisfy the judg-
ment. They reasoned, cogently, that any forfeiture resulted from the un-
derlying judgment, and not from answering questions or producing docu-
ments. "Any other interpretation of this privilege would make the Georgia
post-judgment discovery rules meaningless.""3 Apparently, the General
Assembly agreed, because §38-1205 was amended in 197811 to codify the
ruling of Kushner v. Mascho.

79. Savannah Surety Assoc. v. Master, 240 Ga. 483, 241 S.E.2d 192 (1978).
80. 144 Ga. App. 45, 240 S.E.2d 586 (1977).
81. 143 Ga. App. 801, 240 S.E.2d 290 (1977).
82. GA. CODE ANN. §38-1205 (1974).
83. 143 Ga. App. at 801, 240 S.E.2d at 291.
A. Ga. Code Ann. §38-1205 (Supp. 1978) now provides as follows: Privileged mat-

ters.-(a) No party shall be required to testify as to any matter which may criminate or tend
to criminate himself or which shall tend to bring infamy or disgrace or public contempt upon
himself or any member of his family. (b) Except in proceedings in which a judgment creditor
or his successor in interest seeks postjudgment discovery involving a judgment debtor pur-
suant to Section 81A-169 of the Georgia Civil Practice Act, no party shall be required to testify
as to any matter which shall tend to work a forfeiture of his estate.
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VIII. DISMISSALS

According to CPA §41(a), u "[i]f a counterclaim has been pleaded by a
defendant prior to the service upon him of the plaintiff's motion to dismiss,
the action shall not be dismissed against the defendant's objection unless
the counterclaim can remain pending for independent adjudication by the
court." The question dividing the supreme court in Worthen v. Jones" was
whether a pending motion to intervene as of right with a counterclaim
prevented plaintiff's automatic dismissal. Justice Hill, writing for the ma-
jority, held that the pending motion was sufficient, since the underlying
purpose of CPA §41(a) was to prevent a plaintiff from invoking the juris-
diction of the court and then attempting to withdraw as soon as the defen-
dant sought affirmative relief from the plaintiff. In a lone dissent, Justice
Hall countered that a person who seeks to intervene does not become a
party to the lawsuit until the court so orders. If there is no party, there can
be no "counterclaim pleaded by a defendant" as the literal language of
CPA §41(a) requires. 7

Under CPA §41(e)" and Ga. Code Ann. §3-512,11 a suit in which no
written order is taken for a period of five years shall automatically stand
dismissed. A written order of continuance from the court entered in the
record is sufficient to prevent the mandatory dismissal. But, a written
agreement between counsel to continue the case entered in the record prior
to the expiration of the five-year period will not prevent the dismissal of
the action." Nothing less than a written order by the court will suffice.?

IX. DEFAULT JUDGMENTS

In Peek v. Southern Guaranty Insurance Co.' 2 the supreme court re-
versed the court of appeals and held that a default judgment is not binding
on other co-defendants who are not in default. The action was begun by
the widow of a man killed in a motorcycle accident and their son who was
injured as a passenger. These plaintiffs sued the drivers and owners of two
automobiles involved in the collision. Next, the insurance carrier for one
of the defendants brought a declaratory judgment action against all parties
to the tort suit contending that it had a policy defense because the cars

85. GA. CODE ANN. §81A-141(a) (1977).
86. 240 Ga. 388, 240 S.E.2d 842 (1977).
87. 240 Ga. at 390, 240 S.E.2d at 844 (Hall, J., dissenting).
88. GA. CODE ANN. §81A-141(e) (1977).
89. GA. CODE ANN. §3-512 (1975).
90. Harris v. Moody, 144 Ga. App. 656, 242 S.E.2d 321 (1978).
91. Does the Georgia Renewal Statute, GA. CODE ANN. §3-808 (1975), allow a plaintiff to

re-file an action after the statute of limitations has run where the first action was commenced
in federal court? No, according to the court in Henson v. Columbus Bank & Trust Co., 144
Ga. App. 80, 240 S.E.2d 284 (1977). The renewal statute only applies when the first action
and the renewal action are filed in "courts of this state."

92. 240 Ga. 498, 241 S.E.2d 210 (1978).
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were racing at the time the accident occurred. The insured did not file an
answer in the declaratory judgment suit and a default was entered against
him without notice to the other parties. The insurance company then
obtained a summary judgment against all the remaining parties, including
the tort plaintiffs, based on the default judgment against its insured.

This bootstrapping, according to the supreme court, was error. When a
judgment is entered by default, the parties to that judgment are the plain-
tiff and the defaulting defendant only: "His default operates as an admis-
sion of the truth of the well-pleaded material facts alleged against
him. . . .However. . .an admission predicated upon a default is opera-
tive against the particular party who makes default, and does not bind a
co-defendant who appears and contests the litigation."93

Thus, the default by the insured could not be used even as evidence to
support a summary judgment against another defendant.

X. SUMMARY JUDGMENT

Two of the most important cases during the survey period were con-
cerned with the law of summary judgment. One dealt with how late (or how
close to the hearing) a supplemental affidavit to support a motion for
summary judgment could be filed. The other considered, yet again, under
what circumstances the denial of a motion for summary judgment could
be appealed directly without obtaining a certificate for immediate review.

In the first of these cases, Wall v. Citizens & Southern Bank,9' the bank
filed what was styled as a "supplemental affidavit" at the hearing on its
motion for summary judgment. The defendant objected to the affidavit as
not timely submitted, and the record disclosed that without considering
the affidavit in question, summary judgment for the plaintiff should not
have been granted. The trial court allowed the plaintiff to file the supple-
mental affidavit and granted the summary judgment, but the court of
appeals reversed.

Under CPA §6(d),9 5 a party opposing a motion may serve counter-
affidavits one day before the hearing or, with permission of the court, "at
some other time," meaning the day of the hearing. However, there is no
similar day-of-the-hearing provision for the movant's supporting affida-
vits. And, while CPA §56(e)" does provide that "the court may permit
affidavits to be supplemented or opposed by . . .further affidavits," it is
silent. aq to when the supplemental affidavits may be submitted or the
conditions under which they may properly be received.

Since the rules did not expressly answer this novel question, the court

93. Id. at 499, 241 S.E.2d at 212.
94. 145 Ga. App. 76, 243 S.E.2d 271 (1978). Accord, Fairington, Inc. v. Yeargin Const.

Co., Inc., 144 Ga. App. 491, 241 S.E.2d 608 (1978) (affidavit first presented at hearing five
months after motion comes too late).

95. GA. CODE ANN. §81A-156(e) (1977).
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considered the purpose behind the rule's general time sequence that the
supporting affidavit be filed with the motion and that 'the motion be filed
at least thirty days before the time fixed for the hearing. 7 The reason for
this sequence, concluded the court, was to prevent a party from being
surprised on the day of the hearing by an affidavit that he would not be in
a position to answer. Since the value to be served "is the opposite party's
opportunity to respond and resist final judgment being rendered against
himself on the merits,"' 8 the "supplemental" affidavit should be governed
by the same restrictions on use that apply to "original" affidavits. This
construction does not of course automatically preclude filing
"supplemental" affidavits after the motion for summary judgment has
been made; it does, however, prohibit them being filed too close to the date
of the hearing and without a motion to the court to enlarge the time for
filing and serving the affidavit. Whereupon, suggested the court in an
unmistakable hint, "we would think that any order allowing the filing of
movant's affidavits after the motion for summary judgment had already
been filed, without also ensuring that the opposing party had 30 days from
the time allowed to respond, would be highly suspect if not fatally defec-
tive.""

The second significant summary judgment case is Stalings v. Chance. ""
Stallings purports to explain what the supreme court had always meant
in Marietta Yamaha, Inc. v. Thomas, "0' when it held over two dissents that
"there is no provision for review of the denial of the summary judgment
in Code Ann. §§81A-156(h) or 6-701(a) 2(A), except by direct appeal with
a certificate of the trial judge and an application for review to the appropri-
ate appellate court."" 2 In Stallings, the appellant had moved for summary
judgment contending that appellee was liable for damages. This motion
was denied. The appellee had also made a motion for summary judgment

97. See GA. CODE ANN. §§81A-156(a),(c), and 81A-106(b),(d) (1977).
98. 145 Ga. App. at 77, 243 S.E.2d at 273.
99. 145 Ga. App. at 79 n.2, 243 S.E.2d at 274 n.2. Although a supporting affidavit submit-

ted at the hearing comes too late, a party may file amended pleadings after the hearing and
such amended pleadings should be considered by the court in passing on the motion. See
Haskins v. Jones, 142 Ga. App. 153, 235 S.E.2d 630 (1977). In another noteworthy decision,
the court decided that the denial of a motion for summary judgment did not preclude an
unsuccessful movant from re-seeking summary judgment on the basis of an expanded record.
Ellington v. Tolar Const. Co., 142 Ga. App. 218, 235 S.E.2d 729 (1977). The court distin-
guished Summer-Minter & Assoc. v. Giordano, 231 Ga. 601, 203 S.E.2d 174 (1973) where the
right to amend further was rejected after the appellate court had in effect held that the
moving party should have been granted a summary judgment: "Granting a summary judg-
ment is a decision on the merits and ends the case; amendments and subsequent motions for
summary judgment made after this decision on the merits are too late. Denial of a motion
for summary judgment decides nothing except under the evidence before the court at that
time there can be rendered no judgment as a matter of law." 142 Ga. App. at 221, 235 S.E.2d
at 731 (emphasis in the original).

100. 239 Ga. 567, 238 S.E.2d 327 (1977).
101. 237 Ga. 840, 229 S.E.2d 753 (1976).
102. Id. at 842, 229 S.E.2d at 755 (emphasis in the original).

19781



MERCER LAW REVIEW

contending appellant had no right to recover; this motion was granted.
Thus, the grant of appellee's motion disposed of the entire case below,
leaving no issue pending for further decision. Since, according to the su-
preme court, this made the denial of appellant's motion a final judgment,
it could be directly appealable under §6-701(a)(1)103 without a certificate
for immediate review. While one might quibble with the rationale put
forward in Stallings that the denial was tantamount to a final judgment,
certainly the result is an improvement over what bench and bar had under-
stood Marietta Yamaha to command.'" Stallings reaches a better, more
sensible result by holding that where both sides have moved for summary
judgments and one side's motion is granted, the loser can appeal directly
from the summary judgment entered against him and assign as error as
well the denial of his own motion for summary judgment without going
through the circuitous route of an interlocutory appeal.

This, of course, was the very result the court of appeals had contended
was the correct rule all along, and it seemed slightly miffed to be told in
Stallings that it had "misapplied" Marietta Yamaha. 115 Perhaps the su-
preme court would have done better instead to have adopted that old
saying made famous by former Secretary of State Kissinger: "I know you
believe you understood what you think I said, but I am not sure you realize
that what you heard is not what I meant."

103. GA. CODE ANN. §6-701(a)(1) (Supp. 1978).
104. For an analysis and criticism of Marietta Yamaha, see Ellington, Annual Survey of

Georgia Law: Trial Practice and Procedure, 29 Moacaa L. REv. 265, 288-89 (1977).
105. For the court of appeals' reaction upon reading Stalings see Mahler v. Paquin, 143

Ga. App. 773, 240 S.E.2d 185 (1977). On a related point, the court of appeals held in Culwell
v. Lomas & Nettleton Co., 145 Ga. App. 519, 244 S.E.2d 61 (1978) that a party has 30 days
in which to appeal from the grant of a motion for summary judgment. Where summary
judgment was granted to less than all of the parties or where the grant does not terminate
the entire case, the appeal could not be postponed until the case was completed at the trial
level. Taking the case on certiorari, the supreme court reversed. 242 Ga. 242, 248 S.E.2d 641
(1978). The supreme court viewed GA. CODs ANN. §81A-156(h) as an exception to the finality
rule for the benefit of the losing party, with the result that the losing party may appeal either
after the grant or following the rendition of final judgment.
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