Torts
By Frank M. Eldridge*

This survey of torts is organized alphabetically in terms of sources of
liability.
I.

ATRAcTivE NUISANCE

In Georgia Power Co. v. Worthington,' the Georgia Court of Appeals
again refused to broaden the attractive nuisance doctrine beyond the original turntable concept to make the owner of realty liable for the injury a
minor trespasser sustains when enticed onto the property by the attraction
of a nuisance. Thus, in Worthington, the doctrine was not extended to
include power poles or electric line towers, and as a result, the minor child
was denied recovery for injuries he received after falling from such a tower,
which he had climbed to drink beer and smoke marijuana in private.
HI.

BAILMENT

2

In Rhodes v.Duarte, the court held that the existence of a bailment for
the mutual benefit of the bailor and bailee gives rise to the bailee's duty
to exercise ordinary care and diligence to protect the property. Once the
bailment is established, the burden of proof shifts to the bailee to prove
that he exercised the proper diligence to protect the property. Rhodes
concerned a motorcycle that had been destroyed by a fire on the bailee's
premises. The bailee established proper diligence when he testified that he
inspected the premises prior to closing, that there were no conditions out
of the ordinary, that there was nothing stored in the area which could
create a fire hazard, and that an inspection after the fire revealed nothing
to show the fire resulted from his conduct or from his employees' conduct.
The burden of proof then shifted back to the bailor to show negligence on
the part of the bailee, and absent such evidence of negligence, the bailee
3
was entitled to summary adjudication.
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CAUSE OF AcrION

Vaughn v. Jernigan4 reaffirmed that the Worker's Compensation Act
abrogates common law remedies of the employee for the torts of his employer, co-employees, and insurer. In Vaughn, the owner of the premises
was also the president, director, and stockholder of the employercorporation. He was not a third-party tortfeasor exempted from the abrogation of common law remedies. His knowledge of the defective condition
on the premises came to him not through his ownership, but through his
active involvement in the management of the employer-corporation as its
chief executive officer. Therefore, his acts were as the "alter ego" of the
corporation, and any breach of duty he may have committed was through
nonfeasance. 5
IV.

CONVERSION

The repossession of motor vehicles or other consumer goods pursuant to
time purchase agreements have resulted in an increase in actions for conversion. Shaw v. Wheat Street Baptist Church' is an interesting conversion
case in which the elements of the action are again set forth. Conversion is
the unauthorized assumption and exercise of the right of ownership over
personal property belonging to another, which is contrary to the owner's
rights. Thus, any act of dominion or control that is wrongfully asserted over
another's personal property is a conversion because it is a denial of the
owner's property rights or is inconsistent with such rights. Any misfeasance
amounting to an unauthorized disposition of another's property constitutes
a conversion.
In Shaw, the court held that a property owner does not convert another's
motor vehicle when he impounds an illegally parked vehicle on his property where there is conspicuously posted the requisite notice that the illegally parked vehicle will be removed at the owner's expense. 7 The
owner may also act under authority of the Abandoned Motor Vehicle Statute that defines a car as "abandoned" if it is left unattended on private
property for a period of at least ten days. 8
In Ford Motor Credit Co. v. Spicer,9 the actionable tort was the preemptory taking of personal property by the secured party without first taking any affirmative action to notify the debtor of its election to declare the
contract in default and to accelerate it to maturity. Unless otherwise
agreed, the secured party, upon default, cannot take possession of the
collateral. When the creditor declared the debt in default even before the
4.
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first payment was due because of alleged misstatements in the loan application, and thereafter repossessed the vehicle without notice, a jury issue
arose as to an action for conversion.
In Deavers v. Standridge,01 the court held that under the Uniform Commercial Code, the secured party may, on default, take possession of the
collateral without judicial process, unless the agreement states otherwise,
provided that such repossession can be done without a breach of the peace.
Breach of the peace in this situation may have a broader meaning than
that contained in the criminal code. The court did not decide this issue,
however, because the facts and circumstances of the case would authorize
a finding of a criminal breach of the peace. Therefore, such repossession
was a tort.
V.

DAMAGES

In Green v. Trevena, the appellant complained of an inadequate verdict for lost wages and pain and suffering, in that the trial court had
limited the lost wages to sixteen weeks. General damages for pain and
suffering are a jury question, and should not be based on conjecture or
speculation, but instead upon proof of reasonable certainty. The verdict
fell within the range of evidence offered at trial, and thus, the appellate
court sustained it.
In Henslee v. MARTA, 2 the court dealt with the question of the introduction into evidence of a mortality table. If permanent injury is suggested
by the evidence, the court may permit the introduction in evidence of
mortality tables to show the life expectancy, but if the jury knows the
plaintiff's age and has ample evidence to determine the probable length
of his life, the trial court should not admit a mortality table, because the
jury can make such a determination on its own and the table might confuse
the jury.
The court held in Smith v. Hardy 3 that if the jury finds that the tortfeasor is liable for the injuries sustained by the plaintiff, then the jury would
also be authorized to find the defendant liable not only for all damages
resulting from the tort, but also for all damages resulting from the improper or unskillful treatment of the injuries by the treating physician. The
wrongdoer is responsible for the reasonably foreseeable consequences of his
tortious act, which includes aggravation of the injury by unskillful care,
because it is foreseeable that some injury will result from the wrongful act
or omission.
Generally, damages for mental pain and suffering cannot be recovered
unless there has been tortious physical contact; however, the court in
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Mayer v. Turner" held that where the plaintiff suffered loss of sleep, appetite, and weight and became nervous after the tort, there can be recovery
without physical contact. In Hall County Memorial Park v. Baker,'5 the
plaintiff recovered damages for interment of her husband in the wrong
gravesite. Upon her showing of pecuniary loss, the court of appeals held
that she was entitled to recover for mental pain and suffering, even though
the conduct was negligence, which involves no physical conduct. However,
the trial court's charge to the jury did lead to reversal. "Where pain and
suffering is not accompanied by physical injury or pecuniary loss recovery
is allowed only if the conduct was malicious, wilful, or wanton.
..."
Therefore, it was error to give Ga. Code Ann. §105-2003 in the charge to
the jury.
In Eckert v. Louisville v. Nashville Railway Co., 7 the court reaffirmed
that if either general or special damages are proven, the party may also
recover exemplary damages if the act was of an aggravated nature or was
intentional, so as to constitute wilful misconduct, malice, fraud, wantonness or oppression, or an entire want of care which would raise the presumption of a conscious indifference to the consequences. s It is error for
the court to charge on both forms of damages because it amounts to a
double recovery of exemplary or punitive damages by the plaintiff.
Generally, the expenses of litigation and attorney's fees are not recoverable, but where the defendant has acted intentionally to show bad faith, has
been stubbornly litigious, or has put the plaintiff to unnecessary trouble
and expense, then such expenses are a proper element of damages." The
plaintiff must prove that the defendant's conduct put him to unnecessary
trouble and expense as a consequence of the tort. Mere refusal to pay
without suit is not sufficient to establish that the defendant was stubbornly litigious."
1
Summerfield v. Decinquel
illustrated a situation in which lost profits
were recoverable as damages. In most situations, the recovery of lost profits
is denied because they are too speculative and remote as to causal connection with the tort. Mere difficulty in fixing the exact amount of the lost
profits is not a reason for non-recovery when such damages proximately
flow from the alleged injury. Testimony in the trial court showed an established business of several years with yearly increases in profits and a direct
relationship between the injury and the loss of profits. Under such circum14. 142 Ga. App. 63, 234 SO.E.2 d 3J
3
,77
15. 145 Ga. App. 296, 243 S.E.2d 689 (1978).
16. Id. at 297, 298, 243 S.E.2d at 691 (emphasis in the original).
17. 142 Ga. App. 5, 234 S.E.2d 819 (1977).
18. GA. CODE ANN. §105-2002 (1968). See also General Refractories Co. v. Rogers, 240 Ga.
228, 239 S.E.2d 795 (1978).
19. GA. CODE ANN. §20-1404 (1977). See also Harrison v. Ivie, 143 Ga. App. 856, 240 S.E.2d
224 (1977); Strother Ford, Inc. v. Bullock, 142 Ga. App. 843, 237 S.E.2d 208 (1977).
20. General Refractories Co. v. Rogers, 240 Ga. 228, 239 S.E.2d 795 (1978).
21. 143 Ga. App. 351, 238 S.E,2d 712 (1977).
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stances, lost profits were a proper element of damages.
In Summerfield the court also discussed a peculiar Georgia rule of damages. Under the "horse and buggy" rule the total recovery for personal
property is limited to the difference in fair market value immediately prior
to, and immediately after, the tort, so that loss of use can only be recovered
where the property is repairable and where the repair cost and the loss of
hire does not exceed the market value. It is not error to charge both as to
loss in value and in use where the court also charges that the maximum
recovery in any event cannot exceed the value of the property before dam22
age.
Woods v. Andersen 23 is a controversial split decision of the full bench.
In this case dealing with a dead six-year-old child, an expert witness qualified in the evaluation of earning capacities of businesses and individuals
was allowed to give his opinion as to the probable future lifetime earnings
of a person. This also included the projection of future earnings of a minor
child of tender years which was based upon the educational levels of the
parents, on the child's age and ability, and on data from the United States
Department of Labor and Bureau of the Census. Such an expert can give
his opinion on the annual rate of inflation for the future as it affects wages.

VI.

DEFAMATION

Jones v. Neighbor Newspapers, Inc."4 dealt with defenses that could be
raised in a libel action against a newspaper. The court held that truthfulness is always a justification for the alleged libel. The news media are not
held to minute accuracy of detail; what is usually required is that the
publication be substantially accurate. If the publication is substantially
accurate and made in good faith, then the media have a complete defense.
So long as the facts are not misstated, distorted, or arranged so as to
convey a false or defamatory meaning, there is no liability for somewhat
less than a complete report of the truth. Thus, in the absence of deliberate
falsehood or malice on the part of the media, they can make fair comment
upon a public figure without liability. The alleged libel was the report of
an arrest. The reason for the arrest was destruction of a political campaign
sign. The only errors in the news story were the location of the crime and
that the arrested men were the supporters of the opposition. Since there
was no indication of deliberate falsehood or malice on the part of the
newspaper, summary judgment was properly granted to the defendant.2
The statute of limitations for defamation is one year, but such period
runs from each separate defamation. Under the "single publication rule,"
one publication is one libel, with each printing of a newspaper being a
22.
23.
24.
25.

Id. at 354, 238 S.E.2d at 715.
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single publication rather than each separate copy. In Cox Enterprises,Inc.
v. Gilreath,21 the court logically extended this rule to hold that if a newspaper publishes different editions, then a cause of action is created for each
edition containing the alleged libel. In another statute of limitations case,
the court ruled in Cole v. Atlanta Gas Light Co." that a libel or slander
which is separate and distinct from that alleged in the original action
cannot be set forth by amendment after the statute has run.
Additionally, in Melton v. Bow, 28 the court stated that when a prima
facie showing of privilege is established in making the alleged defamatory
statement, the burden is on the plaintiff to prove actual malice. But actual
malice may be proven when the totality of the circumstances suggests
malice even though the publisher denies malice and claims good faith,
because it is never expected that the publisher will admit his own malice.
Thus, all of the circumstances must be considered for a jury to determine
malice: the person to whom the defamatory statements were made, the
occasions on which they were made, and the manner in which they were
published. The jury may conclude that the reckless disregard of the truth
was the equivalent to malice.
Under Georgia law, a corporation cannot be liable for slander unless it
authorized or directed such utterance to be made. This rule was upheld in
Gerald v. Ameron Automotive Centers.' The rule derives from the fiction
that imputed liability of a corporation for its officers, agents, and employees was based on an implied command from the master, and the courts will
not infer that a master impliedly authorized willful misconduct nor malicious conduct. Such a rule is contrary to the "modern" view held by most
other states, but nevertheless, it is the law in Georgia.
In regard to defamation by a consumer reporting agency, a user of information, or a person who furnishes such information, such parties are protected by the Federal Fair Credit Reporting Act except as to malice or
willful intent to injure the consumer. The court held in Thomas v. Equifax,
Inc.2 ' that to bring an action, malice need not be pleaded, but it must be
proven at trial.
VII.

DEFENSES

The determinations of the quantum of evidence needed to reach a decision on the admissibility of evidence of drinking, and whether a charge on
intoxication is authorized by such evidence are within the sound discretion
of the trial court. A guest passenger's knowledge of the host driver's intoxication is a question of fact from all the circumstances, and the court in its
26. 142
27. 144
28. 145
denied, 29. 145
30. 142

Ga. App.
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575, 241 S.E.2d 462 (1978).
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(1979).
200, 243 S.E.2d 565 (1978).
422, 236 S.E.2d 154 (1977).
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sound discretion may determine to charge on the defenses of contributory
negligence, assumption of risk, and imputed negligence when there is some
evidence from which the guest passenger could know of such intoxication."'
In the exercise of ordinary care for his own safety, every adult is presumed to be endowed with normal faculties, both mental and physical, and
he is to use good judgment in regard to a dangerous situation which he
voluntarily encounters. If injuries from an obvious danger are probable
rather than merely possible, then he has failed to exercise ordinary care
for his own safety; because one has a duty to anticipate, foresee, or guard
against what is likely or usually happens and not what is unusual or not
likely to happen. The court in Dublin Country Club, Inc. v. Griffith 2
therefore directed the trial court to enter judgment for the defendant, since
no negligence was shown.
The court in Alexander v. Harnick3 held that the requirement by statute
or regulation to maintain available safety devices or equipment in a boat
imposes a duty upon the owner or person in control, but whether the failure
to have such equipment available is the proximate cause of injury or death
is a jury question. Thus, where a person voluntarily enters the water from
a boat and drowns, the absence of such safety equipment as a proximate
cause of the drowning becomes a jury question. Ordinarily, there is no duty
to rescue another from a situation of peril caused by his own conduct, but
here a statute has imposed the duty to have life saving equipment available for such purpose, with no risk to the rescuer, since his involvement
would be merely throwing a flotation device to the victim.
The breach of a statutory duty alone will not impose liability without
causation. Therefore, in Phillips v. Nolan" a speeder was pursued by a
policeman without being aware of it, and the court held that he was not
the proximate cause of the policeman's running off the road, although the
breach of the statutory duty was the stimulus which caused the policeman
to engage in the activity that caused his injury.
Worker's compensation may act as a shield which abrogates common
law tort liability if a party can come within its ambit. Depending upon the
relationship of the tortfeasor to the employer and to the plaintiff, the
tortfeasor may have no liability if he is the alter ego of the employer as an
officer, insurer, and employee. But the court in McBroom v. Zevallos held
that if he is merely an independent contractor and as such not the alter
ego of the employer, then he may be subject to liability.
31. This was the holding in Williams v. Central of Ga. Ry., 142 Ga. App. 523, 236 S.E.2d
498 (1977).
32. 142 Ga. App. 391, 236 S.E.2d 137 (1977).
33. 142 Ga. App. 816, 237 S.E.2d 221 (1977).
34. 142 Ga. App. 497, 236 S.E.2d 375 (1977).
35. 145 Ga. App. 375, 244 S.E.2d 19 (1978).
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EVIDENCE

The court in Foster v. Harmon36 held that it was error to admit into
evidence a disability policy of insurance, just as it is error to admit evidence of social security benefits, railroad retirement, public assistance,
and veteran's pension benefits, on the question of duration of disability to
show motive for absence from work or in not returning to work, because
there is a high likelihood that the jury will misuse such information. Other
evidence of actual malingering, with less possibility of prejudice, should
be available.
Expert testimony has become an integral part of all negligence cases
which involve negligence, causation, injury, and damages. However, in
Baldwin v. Walker,"7 the court said that it was error to permit the investigating police officer, although qualified as an expert witness, to give his
opinion that the occurrence would not have happened if the deceased had
stopped and yielded the right of way, because he had no actual knowledge
of the position of the parties immediately prior to the collision and there
was no evidence of any kind that the child had not stopped and carefully
begun to cross the street before he was struck. The question and answer
invaded the province of the jury, and even an expert witness is not permitted to give his opinion in answer to a hypothetical question based on facts
not in evidence or in the expert's knowledge. Expert opinion evidence,
except as it relates to value, cannot be based either in whole or in part upon
hearsay evidence." The court in Hixson v. Barrow39 held that the weight
and credibility of the testimony of an expert witness is for the jury, and
not for the court; the court can only pass upon the qualification of the
expert and not the admissibility of the testimony where it touches on an
area of medicine, science, or other similar area.
In Woods v. Andersen,'" the court again set forth that opinion evidence
regarding the value of anything is peculiarly a matter based in whole or in
part upon hearsay, because value is based upon what others are willing to
pay or can earn. Therefore, an expert witness can testify as to future
earnings or other values based on data or reports compiled by the United
States Department of Labor and Bureau of the Census just as value can
be based upon stock market reports or other price lists. The expert may
also give his opinion on future inflationary trends which may affect future
earnings."
36.
37.
38.
(1977).
39.
40.
41.

145 Ga. App. 413, 243 S.E.2d 659 (1978).
143 Ga. App. 382, 236 S.E.2d 695 (1977).
See Redwing Carriers, Inc. v. Knight, 143 Ga. App. 668, 672, 239 S.E.2d 686, 690
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IX.

FRA D

In Strother Ford,Inc. v. Bullock," the court dealt with fraud based upon
constructive knowledge of a defect. In the purchase of a product, knowledge on the part of the seller of the defects must be actualknowledge, since
fraud is an intentional tort. Constructive knowledge of defects cannot be
the basis of fraudulent misrepresentation.
X.

INDEMNrrY

Railroads and other property owners, as a condition of a lease agreement,
often impose an indemnity agreement on the other party. Such agreements
generally are broad and all encompassing, such as "any and all loss." The
railroads and landlords have tried to construe such broad language as an
indemnity against its own sole negligence. In Seaboard Coast Line Railroad v. Union Camp Corp.,43 the railroads and the party with the spur
track were jointly sued as defendants, and the railroads cross-claimed for
indemnification against the party with the spur track. However, on the
trial of the case only the railroads were held liable in negligence. The trial
court issued a summary judgment on the cross-claim against the railroads
and they appealed. It was held on appeal that the agreement did not
indemnify the railroads for their own negligence as the exclusive cause of
the injury.
XI.

JoIT Arm SEVERAL ToRTFFSoRs

In Zimmerman's, Inc. v. McDonough Construction Co.," the issue of
joint tortfeasors as opposed to independent tortfeasors arose from a defense
of release. It is a well-established rule in Georgia that a release executed
in favor of one joint tortfeasor, in full settlement of damages, acts as a
release of all other joint tortfeasors. A covenant not to sue will settle only
part of a cause of action and will specifically exclude the other tortfeasors
from settlement. However, if the tortfeasors are independent from one
another rather than joint, a release will not affect the others. The test is:
[I]f the separate and independent acts of negligence of two or more
persons or corporations combine naturally and directly to producea single
indivisible injury other than a nuisance, and if a rational basis does not
exist for an apportionment of the resulting damages among the various
causes, then the actors are joint tortfeasors, jointly and severally liable for
the full amount of plaintiff's damages, notwithstanding the absence of
voluntary intentional concert of action. 5
42.
43.
44.
45.

142 Ga. App. 843, 237 S.E.2d 208 (1977).
145 Ga. App. 417, 243 S.E.2d 631 (1978).
240 Ga. 317, 240 S.E.2d 864 (1977).
Id. at 320, 240 S.E.2d at 866 (emphasis by the court).
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Consecutive torts give rise to contributing tortfeasors. To be contributing tortfeasors requires that damages for harm be apportioned between two
or more causes which are distinct harms or for which there is a reasonable
basis for determining the contribution of each cause to a single harm. But
if there is a "single injury," there is no rational basis to apportion the
resulting damages."
If the plaintiff has conditioned settlement upon the release of only one
of two joint tortfeasors, a release which would release all defendants
would not meet the agreed-upon settlement. Such an issue arose in Johnson v. Martin,7 in which the plaintiff offered to settle by way of a covenant
with one tortfeasor and the defendant accepted, but tendered a full release,
instead of a covenant not to sue such defendant.
XII.

INvITEE, LICENSEE AND TRESPASSER

In Sutton v. Sutton,'" an adult son was hurt by a mean bull on his
father's farm. The bull had escaped and the son was assisting his father
in capturing it. The court held that the owner or occupier of the premises
is under a duty to exercise reasonable care to keep the premises and approaches safe. What duty is owed will depend upon the status of the visitor.
The invitee who comes to confer a real or implied benefit for the owner is
an invitee who is owed the highest duty of care. A social guest may become
an invitee when he is asked to perform a task which is for the sole benefit
of the owner. The duty to keep the real or personal property in a safe
condition is not restricted to purely physical defects but may also include
other conditions. The owner is under a duty to protect or to warn the
invitee or licensee whose presence is known of the vicious animals or illtempered individuals likely to inflict harm upon the invitee visiting the
premises. The owner, therefore, is liable for injuries which result from a
failure to warn of such dangers.
In Bowling v. Janmar,Inc.," the court outlined the basis for liability for
acts of third persons. An occupier of land is liable for injuries sustained
by an invitee upon his premises through a dangerous condition created by
a third person, only after the occupier has knowledge of, or by the exercise
of ordinary care, could have discovered the hazardous condition, and then
fails to use reasonable care to eliminate it. The owner or proprietor has a
duty toprotect an invitee from injury caused by the misconduct of third
persons if there is any reasonable apprehension of danger from the conduct
of such person or if injury could be prevented by the exercise of ordinary
care and diligence. The owner is not liable for injury by a third party who
by sudden independent criminal act attacks the invitee before the owner
has knowledge or can act. The true ground of liability of the owner or
46.
47.
48.
49.

Smith v. McLendon, 142 Ga. App. 608, 236 S.E.2d 692 (1977).
142 Ga. App. 311, 235 S.E.2d 728 (1977).
145 Ga. App. 22, 243 S.E.2d 310 (1978).
142 Ga. App. 53, 234 S.E.2d 849 (1977).
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occupant of property to an invitee who is injured thereon is the superior
knowledge of the owner of the existence of a condition that may subject
the invitee to an unreasonable risk of harm."
In Ramsey v. Mercer,5 the court pointed out that if the invitee knows
of the condition or hazard, there is no duty on the part of the proprietor to
warn and there is no liability for resulting injury, because the invitee has
as much knowledge as the proprietor does and then by voluntarily acting,
in view of his knowledge, assumes the risks and dangers incident to the
known condition.
A licensee and social guest are the same in relationship to the owner, and
the duty owed to them is to anticipate their presence, and not to wilfully
or wantonly injure them. To fail to exercise ordinary care when the licensee
is known to be on the premises may amount to wilful and wanton misconduct through conscious indifference to the consequences under the circumstances. When a licensee or trespasser is within the range of a dangerous
act being done, and whose presence is actually known or reasonably to be
expected, the property owner is under a duty then to exercise reasonable
care to prevent injury to him.
The trespasser in Holcombe v. Harris2 was injured while riding a motorcycle over an unused mountain road. The injury occurred when he fell into
an open mine shaft. The court held that it was not a "mantrap" even
though the path was known to be frequently used by licensees and trespassers. Since he had entered the land at his own peril, he was under a
duty to exercise ordinary care for his safety. Likewise, an invitee who
voluntarily encounters a known peril is under a similar duty, and the owner
is not liable for the existence of the peril when the invitee, knowing of the
danger, voluntarily undertakes the risk of injury therefrom.53
A landowner is under no affirmative duty to remedy conditions of purely
natural origin upon his land, although they may be highly dangerous or
inconvenient to his neighbors. However, in Comett v. Agee," the court held
that such a rule has an exception in urban areas where a tree has patent
visible decay or other damage which makes it dangerous in a high wind,
in which case he has a duty to take affirmative action. Thus, the landowner
was liable for damage caused by the fall of the tree upon the neighbor's
property.
A high percentage of the invitee cases which receive appellate review
each year are slip and fall cases. Generally, the recent cases concern a fall
caused by a transitory condition, such as water, fresh wax, ice, or solid
materials." The rarer condition is a defect in the nature of a static condi50. Sutton v. Sutton, 145 Ga. App. 22, 243 S.E,2d 310 (1978).
51. 142 Ga. App. 827, 237 S.E.2d 450 (1977).
52. 143 Ga. App. 173, 237 S.E.2d 677 (1977).
53. Jones v. Interstate N. Ass'n, 145 Ga. App. 366, 243 S.E.2d 737 (1978).
54. 143 Ga. App. 55, 237 S.E.2d 722 (1977).
55. See Hull v. Massachusetts Mut. Life Ins. Co., 142 Ga. App. 269, 235 S.E.2d 601 (1977);
Hancock v. Abbitt Realty Co., 142 Ga. App. 739, 236 S.E.2d 860 (1977); Langley v. Ellman's,
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tion caused either by construction, maintenance, wear, or abnormal damage." In all slip and fall cases, the owner or occupier must have actual or
constructive knowledge of the dangerous condition and have failed to correct it. For the owner to have constructive knowledge, the condition must
have existed a sufficient time so that in the exercise of reasonable care, it
should have been discovered by the owner. Most cases fail either on proof
of actual or constructive knowledge, or they fail because the invitee failed
to exercise ordinary care to avoid the condition which the owner would
have discovered if he had looked, or because the invitee assumed the risk
with actual knowledge equal to, or superior to that of the owner.57 Ordinary
diligence does not, as a matter of law, require an inspection where the
owner had no reason to believe that an inspection was necessary. Where
the condition had previously existed or a similar condition had existed,
then there arises a duty to inspect, and the owner is under constructive
knowledge of defects that a reasonable inspection would disclose.58
In Becknell v. McConnell," the court held that when a receiver takes
over the control of real property and receives possession to maintain the
property, the receiver may become liable in his official capacity only as
occupier of the premises. Generally, a receiver has no authority to take
possession or to maintain the property; thus, in such a case there can be
no liability. In Becknell, the receiver was liable for an injury caused by the
condition of the front steps when a prospective purchaser fell.
XIII.

MEDICAL MALPRACTICE AND HosPrrAL LIABILrrY

In Overstreet v. Doctor's Hospital," the court held that a doctor or group
of doctors who contract with a hospital to provide medical services, such
as for emergency room, radiology, pathology, or anesthesiology, are not
employees of the hospital, although they must satisfy certain standards of
performance, because they are independent contractors and the hospital
Inc., 143 Ga. App. 16, 237 S.E.2d 415 (1977); Joyner v. William J. Butler, Inc., 143 Ga. App.
219, 237 S.E.2d 685 (1977); McFarland v. Shoney's, Inc., 144 Ga. App. 276, 241 S.E.2d 55
(1977).
56. See Hood v. McCall Clinic, Inc., 145 Ga. App. 314, 243 S.E.2d 571 (1978); Becknell
v. McConnell, 142 Ga. App. 567, 236 S.E.2d 546 (1977).
57. See Hughes v. Winn-Dixie Stores, Inc., 142 Ga. App. 110, 235 S.E.2d 619 (1977);
Joyner v. Williams, 143 Ga. App. 219, 237 S.E.2d 685 (1977); Hood v. McCall Clinic, Inc.,
145 Ga. App. 314, 243 S.E.2d 571 (1978); Hancock v. Abbitt Realty Co., 142 Ga. App. 739,
236 S.E.2d 860 (i977); Hui v. Massachusetia Mut. Life ns. o. , 142 ,. App 269 o5 .E.2d
601 (1977); Cox v. K-Mart Enterprises, Inc., 143 Ga. App. 30, 237 S.E.2d 432 (1977).
58. See Thompson-Weinman & Co. v. Brock, 144 Ga. App. 346,.241 S.E.2d 279 (1977);
Hughes v. Winn-Dixie Stores, Inc., 142 Ga. App. 110, 235 S.E.2d 619 (1977); Hancock v.
Abbitt Realty Co., 142 Ga. App. 739, 236 S.E.2d 860 (1977); Cox v. K-Mart Enterprises, Inc.,
143 Ga. App. 30, 237 S.E.2d 432 (1977); Hood v. McCall Clinic, Inc., 145 Ga. App. 314, 243
S.E.2d 571 (1978).
59. 142 Ga. App. 567, 236 S.E.2d 546 (1977).
60. 142 Ga. App. 895, 237 S.E.2d 213 (1977).
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is not liable for their conduct vicariously under the doctrine of respondeat
superior. The hospital does not become the employer unless the agreement
gives it the right to direct specific medical techniques employed in rendering the services. In the absence of a written contract, a physician who
works under a loose arrangement in the hospital to render medical services
may be an employee under the facts. The contract between the hospital
and the doctor will define their relationship so that the doctor may be an
employee, an independent contractor, or even an employee who on specified occasions acts as an independent contractor."
The court in Goodman v. St. Joseph's Infirmary, Inc., 2 held that a
hospital must exercise the same degree of care as a physician in regard to
technical matters in that it must bring to the exercise of its professional
duties a reasonable degree of care and skill, which can be established by
expert testimony. Under the ordinary rules of respondeat superior, the
hospital is liable for the negligence of nurses, orderlies, and other employees in the performance of mere clerical and administrative duties which,
though constituting a part of the patient's prescribed medical treatment,
do not require the application of a specialized techique or the understanding of a skilled physician or surgeon and which are not performed under
the direct supervision of the attending physician. A third type of negligence is lack of due care in the selection of an unskilled physician or
surgeon as an employee or member of its staff. It may be proved that
although such person was carefully selected, hospital authorities undertook to direct him in a negligent manner as to the treatment of a hospital
patient. However, the mere proof of negative or poor results neither establishes nor supports an inference of lack of proper care, skill, or diligence
on the part of the employees of the hospital.
In Miller v. Atkins,13 the court defined when the doctor is and is not
liable for the conduct of hospital employees. When the surgeon is present
and is supervising the administration of his orders by hospital employees,
such hospital employees become the doctor's borrowed servants and he is
liable for their conduct while they are his borrowed servants. Thus, where
a hospital yields control of its employees to a surgeon in the operating
room, and the surgeon exercises immediate personal supervision over those
employees, he then becomes their master, and their negligence during the
course of the master-servant relationship will be imputed to him."4
In Doctor's Hospital of Augusta, Inc. v. Poole 5 the court defined what
the duties of the hospital are in regard to the patient. A private hospital
is under the duty to exercise such reasonable care in looking after and
protecting a patient as the patient's condition, which is known to the
hospital through its agents and servants charged with the duty of looking
61.
62.
63.
64.
65.
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after and supervising the patient, may require. This duty extends to safeguarding and protecting the patient from himself, which may be necessary
due to his condition, and to use ordinary and reasonable care to prevent
injury. This may entail restraining a patient who is suicidal, disoriented,
or violent, or it may mean preventing a patient from getting out of bed
unattended when he is likely to injure himself in his weakened or infirm
condition. Even though the hospital employees are administering care to
the patient under the physician's orders, they remain employees of the
hospital and are not the borrowed servants of the physician, because he
has no control over them to put them to other work, to discharge thern, or
to put others'in their place.1"
The applicable statute of limitations for medical malpractice was set out
by the supreme court in St. Joseph's Hospital,Inc. v. Mattair" A medical
malpractice action may be brought either in tort or in contract, but under
either theory a two year statute of limitations applies to all actions against
a physician, hospital, or other provider of health care. 86 Piedmont Pharmacy, Inc. v. Patmorell was a case arising prior to the current statute of
limitations applicable to medical malpractice cases. 0 The injury was not
discovered until two years after the initialwrongful act, but was discovered
within two years of the last wrongful act (prescribing a drug which caused
eye damage). The court treated this as a continuing tort which could not
be learned of through the exercise of ordinary care until it was actually
discovered. The court held that this was analogous to those cases involving
the tolling of the statute of limitations because of fraud until the discovery
of the injury. The current medical malpractice statute expressly states that
the action shall be brought within two years of the wrongful act except
where a foreign object was left in the body of the patient.7 The statute
expresses a public policy to abrogate continuing medical torts after two
years of the initial wrongful act even though the injury from such act is
not discovered until after such period of time has expired; so held the court
in Clark v. Memorial Hospital of Bainbridge." The failure of the radiologist to discover a metal fragment in the leg of the patient may have been
a continuing tort, but it did not come within the ambit of the exception
which dealt with foreign objects left in the patient by the physician or
hospital through treatment. The failure to discover or to diagnose an injury
or disease until later is not actionable when such delay did not aggravate
or cause any permanent disability, as the court held in Parrottv. Chatham
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XIV.

MOTOR VEHICLES

Statutes and ordinances may impose a duty of conduct so that the
failure of a motorist to comply with such law will be negligence per se if
the failure to obey such law was the proximate cause of the injury. In
Thompson v. Hill,7' the court held that a city ordinance, unless expressly
permitted by statute, cannot impose a more stringent standard of care
than that imposed by the state statute. Generally, the statute or ordinance
defines specifically what is ordinary care under certain circumstances, so
that a violation is negligence as a matter of law and the jury does not have
to determine what is ordinary care under such circumstances. However,
the state speed statute defines the maximum safe speed under ideal conditions and requires the motorist to reduce speed below the speed limit in
the exercise of ordinary care when hazardous conditions are present, i.e.,
heavy traffic, bad weather, pedestrians, intersections, bridges, hill crests,
and curves. It is up to the jury to determine what is an appropriately
reduced speed under the circumstances of the case.7" The court in Andrews
6
v. Buckner"
held that when a traffic light malfunctions and remains on
red, the motorist or pedestrian with the red light should treat the signal
as a stop sign and is under the statutory duties imposed thereto. Having
stopped, such vehicle may then proceed through the intersection only when
it is safe to do so.
A.

Emergency Vehicle

The court in Karp v. Niver" held that when a vehicle is equipped as
required by law and has in operation a flashing light and siren, it has the
privileges applicable to emergency vehicles, when the driver considers an
actual emergency to exist to warrant such privilege. Even an emergency
vehicle, when it proceeds through a traffic control device such as a red light
or a stop sign, may do so only after it has slowed down as may be necessary
for safe operation. When such conditions are met, then the driver is not
negligent in going through a traffic control device.
B.

Family Purpose Vehicle

Under the family purpose doctrine, vicarious liability is imposed upon
a family member for the negligence of another family member when he
owns, has a recognized property interest in, or supplies the vehicle and
makes such vehicle available for family use. The principal element is authority or control over the vehicle, which is not necessarily determined by
either title or payment of the expenses of operation. Agency and not owner74. 143 Ga. App. 272, 238 S.E.2d 271
75. Blizzard v. Bennett, 143 Ga. App.
Ga. App. 168, 240 S.E.2d 714 (1977).
76. 143 Ga. App. 862, 240 S.E.2d 266
77. 142 Ga. App. 241, 235 S.E.2d 589
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ship is the test of the applicability of this doctrine." Therefore, the court
in Clemons v. Busby 7' held that a father cannot be liable vicariously for
his son's negligence when the emancipated son had the right and did
exercise exclusive authority and control over the vehicle, although it was
titled in his father's name for insurance purposes.
Carterv. Kearse"8 is indicative of how far counsel will attempt to extend
a theory of liability. Although the family purpose doctrine has been extended to include boats and airplanes, the court in Carterrefused to extend
the doctrine to bicycles or tricycles. The reason given for the refusal to
extend the application is that the potential harm does not justify the
extension, but the actual reason probably lies in the fact that once given,
the parent has no more authority or control over its use as a practical
matter.
C.

Guest Passengers

In Bickford v. Nolen," the court of appeals expressed a strong desire to
abolish the court-made guest passenger rule, but could not do so because
it had been ratified by the supreme court. Although the guest passenger
doctrine was created by the court of appeals, the supreme court held that
only the legislature could abrogate the doctrine.
In attempting to define a "guest passenger," it has been held that one
who takes a ride in the automobile merely for his own pleasure, or on his
own business, and without making any return or conferring any benefit
upon the host other than the pleasure of his company, is a guest passenger.
One who is in the automobile by request for the purpose of conferring some
benefit upon the owner is an invitee who is owed the duty of ordinary care.
A person who is asked to get in the vehicle and turn on the radio may
thereby become an invitee of the owner, as held in Reese v. Reese. 2
D.

Negligent Entrustment

An essential element of negligent entrustment is actual knowledge of the
owner, seller, or possessor of the motor vehicle that the driver is incompetent or reckless, as manifested by prior conduct or by present physical
state. Circumstantial evidence may give rise to an inference of actual
knowledge of a driver's incompetence, but such inference will not support
a verdict when knowledge is denied by an unimpeached witness, i.e., the
defendant or the corporate superior
.
In Pugmire Lincoln-Mercury, Inc. v. Sorrells,'4 the court held that the
sale of a motor vehicle is an entrustment within the negligent entrustment
78.
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doctrine. Just as in other negligent entrustment cases, the seller must have
actual knowledge at the time of sale of the incompetence or intoxication
which renders the driver unfit for such entrustment.
E.

Rear-End Collisions

In Powell v. Jackson," the court held that in a rear-end collision case,
the issues of diligence, negligence, and proximate cause as to either driver
are for the jury. The sudden slowing, turning, or stopping of the lead
vehicle without timely or adequate warning signal being given may give
rise to a defense of sudden emergency. However, if the following vehicle's
driver was following too close, speeding, inattentive, or otherwise negligent, then such negligence would prevent the defense of sudden emergency
from arising. If there is a jury issue whether the following vehicle was
negligent or presented with a sudden emergency, it is appropriate to charge
on sudden emergency so long as it is also charged that such defense is
unavailable to the defendant if the defendant has been negligent."

XV.
A.

PRODUCTS LABLrrY

Negligence

In Gresham v. Stouffer Corp., 7 the court held that res ipsa loquitur is a
doctrine that gives rise to an inference of the existence of negligence, which
the jury may apply when the occurrence was of a kind that, in the absence
of proof of some external cause, does not ordinarily happen without negligence. After the plaintiff showed that the defendant owned and controlled
the restaurant where he was an invitee and where a chair collapsed under
him causing injury, a prima facie case of control was made out which
authorized the jury to apply the doctrine if it wished, but it was error for
the court to direct a verdict.
Absent evidence of exclusive control, the court may refuse to charge on
res ipsa loquitur, but exclusive control is not rigidly applied to necessitate
the elimination of all possibility of other causes altogether, as held in
Smith v. Telecable of Columbus, Inc. " The evidence must afford a rational
basis for concluding that the cause of the occurrence was probably such
that the defendant would be responsible for any negligence connected with
the occurrence, and that the greater probability lies in the defendant's
negligence than in any other possible cause.
9
Russell v. Cynwid Investments"
was an action for negligence in the
manufacture, design, sale, or installation of a product. The court held that
85.
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evidence that the product was routinely used in the industry and met all
government and industry standards in effect at the time, and that the
product was a common object of such a nature that any danger from it
would have been as obvious to the purchaser of the product as to the seller,
manufacturer, or installer, will not make the product inherently, intrinsically, or abnormally dangerous, although a safer product might have been
used.
The wholesaler, distributor, supplier, or seller of a product is under a
duty to warn the purchaser or ultimate user of any defects or dangers in
use known to it. In Beam v. Omark Industries, Inc.,10 it was held that a
seller who fails to provide the purchaser with the instruction manual,
literature, or warning provided to it by the manufacturer, is liable for the
failure to provide such warning. The seller is constructively held to the
knowledge that such literature provided, and it must pass such information or the equivalent along to the purchaser.
B.

Strict Liability

The courts and the General Assembly have both been busy in shaping
strict liability. A product whose condition has been materially or substantially changed since it left the manufacturer will give rise to an affirmative
defense to strict liability, if such change is the proximate cause of the
injury." Such change cannot be a concurrent proximate cause, but, rather,
must be the proximate cause of injury. The reason for such a rule is that a
product which has been materially or substantially changed is beyond not
only the control of the manufacturer, but also the reasonable foreseeability
of the manufacturer. In effect, such a change has brought about a new
product, for which the manufacturer should not have the burden of loss,
since it had no control or could not reasonably forsee such end result. A
second defense created by the General Assembly was to abrogate strict
liability as a cause of action ten years after the product's sale as new
property. Such a time period covers the useful life of most consumer and
many industrial products. However, it does not have a clearly defined
period of abatement distinguished from a period of limitation as in the
realty statute.' 2 The statute says that no action can be commenced ten
years after sale. Does it mean that the action is abrogated or no longer
arises after such time? If so, then the normal statute of limitations applies
to the action which arose on the last day before the abrogation of the
action. However, if "commenced" means that no action may be filed ten
years after the sale, then an action which arose on the last day of the
statutory period must be filed that day, because it does not have two years
within which to be brought.
90.
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A defect either in design or in manufacture may be established by expert
opinion even though the opposing experts are in sharp disagreement, because such a question of the existence of a defect is, generally, a jury
question. 3 The plaintiff is not required to prove negligence as an element
of the theory of strict liability.' However, negligent acts in the manufacture, design, assembly, inspection, or warning are defects within the meaning of strict liability; thus, strict liability encompasses all acts of negligence as well as conduct which would be held to be the exercise of ordinary
care." A product defect may be established by circumstantial evidence;
thus, it is not necessary that the plaintiff specify the nature of the defect
in order to meet the burden of proof. The reason is that many defects
cannot be directly observed, because the defect causes its own destruction."
It is difficult to say today whether the benefit of the bargain is a recoverable damage under the theory of strict liability. However, it seems that
although the most recent decision of the court criticized the denial of the
"benefit of the bargain" rule, it permitted recovery where the product
caused damage to other personal property, which was incorporated with it
to form the finished product. 7
In McAllister v. American National Red Cross,"' the court held that just
as in implied warranty cases, strict liability does not give rise to a cause
of action for blood or other human organs which are defective. Just as in
the warranty cases, such provision of blood or other human products is not
a sale, but is considered a service. A cause of action for unwholesome blood
can arise only in negligence.
In Ford Motor Co. v. Carter,9 the supreme court held that strict liability
did not give rise to a wrongful death action, because the definition of
homicide only encompassed crimes and criminal or other negligence, and
not all torts in a normal Lord Campbell's Act. Also, the strict liability
statute itself did not expressly provide that such an action gave rise to a
death action. The court held that it was up to the General Assembly to
correct such an oversight or defect in the law. In response to this decision,
the General Assembly, upon convening, amended both the Wrongful
Death Act and the strict liability statute to expressly give rise to such a
death action in strict liability. The amendments became effective on April
10, 1978.
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ToRTious CONDUCT

If any trend is perceptible in the field of torts, then it is the increased
use of tortious conduct in general as a basis for liability. During this survey
period, actions were brought for tortious conspiracy, interference with contract, discharge, misconduct, malicious use of process, and prosecution.
Generally, a mere breach of a valid contract amounting to no more than
a failure to perform in accordance with its terms does not constitute a tort
or authorize the aggrieved party to elect whether he will proceed ex contractu or ex delicto. Thus, in Thomas v. Phoenix Mutual Life Insurance
Co. '0 the insurance company's voiding of the plaintiff's health policy after
it had been in force did not constitute an independent tort. Recovery in
tort is available only if the insurance contract is within those certain
classes of contracts that create a special relation from which the law implies duties, a breach of which is a tort.
It was held in McElroy v. Wilson'"' that for a breach of contract to be
actionable in tort for wrongful discharge, it must be more than a mere
breach of contract. In the wilful and malicious procurement of a breach of
an employment contract there are two categories of cases. If there is a
definite term of employment, the employer intentionally breaches the
employment contract by firing the plaintiff despite the terms of the contract. If the employment contract is terminable at will, a third party, with
no authority to discharge the plaintiff, being activated by an unlawful
scheme or purpose to injure and damage the plaintiff, maliciously and
unlawfully persuades the employer to breach the contract with the employee. A party who has no employment contract may be discharged at will
with or without cause regardless of the motives of the employer, who has
no liability therefor. An employee who is working under a contract of
employment may be discharged under the terms of such agreement if the
employer honestly, and in good faith, is dissatisfied with the employee's
services. However, the court in Georgia Power Co. v. Busbin'02 held that if
the discharge is not otherwise justified, it is a wrongful act and constitues
a breach of contract which may have been tortiously induced.
Just as the employer may be liable with another for the tortious breach
of an employment contract with the plaintiff, a third party may be liable
for tortiously interfering with the employee's contract and inducing him
to breach his contract of employment. Competitors may lawfully compete
for el,,oyees if they do not violate certain standards of conduct: the
relation must concern a matter involved in the competition between the
actor and the competitor; the actor must not employ improper means; the
actor must not intend thereby to create or continue an illegal restraint of
competition; and the actor's purpose must be at least in part to advance
100.
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his interests in his competition with the other. If these standards are violated, a tortious action arises.' 3 To induce one to breach a contract with
0
There is, however, no liability for interferanother is an actionable tort.'1
the alleged
ence by a third party with a contractual relationship where
05
interference is caused by the exercise of an absolute right.
In Albert Properties, Inc. v. Watkins, "06 the court held that one can
tortiously interfere with the property rights of another when the party
intentionally acts to interfere with the plaintiff's possession of the property. The law infers some damage from the invasion of a property right and
therefore nominal damages are authorized. When nominal damages have
been awarded, the plaintiff may be entitled to punitive damages if there
is evidence of "an intentional disregard of the rights of another, knowingly
or willfully disregarding such rights."'0 7 In Albert Properties,the landlord's
removal of the tenant's front door when he was not entitled to obtain an
eviction was found to be intentional interference with a property right
sufficient to entitle the tenant to punitive damages.
An employer is liable for the torts of his employee committed within the
scope of the master's business, even intentional torts. Thus, in Fountain
v. World Finance Corp.,"' it was held that an employee who harassed, used
approbrious words, and otherwise intentionally disturbed the plaintiff to
force the payment of a debt owed to the employer, may have committed
an actionable tort.
Three recent cases have further defined what constitutes a tortious conspiracy. A tortious conspiracy is the combining of two or more persons to
commit or to prevent an act to the detriment of the plaintiff. If the act or
omission was done alone and was actionable, then it is actionable where
done in concert. But, the averment of a conspiracy in the declaration does
not ordinarily change the nature of the action, nor does it add to the legal
force or effect. The gist of the action is not the conspiracy alleged, but the
tort committed against the plaintiff and the damage thereby wrongfully
done. A conspiracy to effect what one has a legal right to accomplish is not
actionable.
In Carterv. Jenkins, '0"the court held that malicious use of process is the
malicious suing out of process without probable cause. To constitute a
cause of action, there must have been a prior action on the matter which
terminated with a judgment in favor of the party bringing the complaint
for malicious use of process. The mere threat to take legal action through
suit or foreclosure is not sufficient to state a cause of action.
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WRONGFUL DEATH

In a wrongful death action, there are several situations in which more
than one party may claim to be the statutory beneficiary of the cause of
action. Generally, such a dispute involves a parent suing for an adult child
who may or may not be married. A defendant may bring a declaratory
judgment action to determine who is the lawful beneficiary, because any
other method leaves him open to multiple suits."10
The widow is, by statute, the party empowered to bring the action for
the death of her spouse, but she is to hold the proceeds for her own and
the deceased's children's benefit in equal shares. No problem arises unless
the widow is by a second marriage and there are children from a prior
marriage, as was the case in Boggan v. Boggan. "' Although the shares of
any proceeds are to be divided by the laws of descent and distribution, the
deceased cannot by will dispose of such benefits, because such proceeds
were not part of his estate and they are bestowed equally by statute.
Georgia does not have a dram shop act, which bridges the breach of duty
to the injury by providing a statutory proximate cause. Even though the
sale of alcohol to minors may breach a duty, the court in Keaton v. Kroger
Co. "' held that such a breach of duty is not the proximate cause of injury,
because the intoxicated tortfeasor is the direct and proximate cause. Thus,
a grocery store, which sold beer to minors who in a drunken state wrongfully killed another, is not liable, because its breach of a statutory duty
was not the proximate cause of the death.
The court in Steiner v. Melvin"' held that the statutory beneficiary
stands in the shoes of the deceased, and is subject to any defense applicable to the decedent had he lived. It is relevant and admissible to introduce
evidence of the decedent's negligent conduct immediately prior to the fatal
occurrence, because such conduct was so closely connected in time and
place to the death that it is evidence of the decedent's conduct at the time
of death. Testimony concerning the decedent's habit of stepping in front
of approaching vehicles on the highway outside her home while intoxicated
to flag them down for a ride was proper and relevant to show contributory
negligence. Generally, evidence of a decedent's negligence in previous,
isolated instances is not admissible as bearing on negligence at the time
of death. Evidence of negligence in doing certain acts is not admissible
when the decedent was not doing those acts at the time of death. Evidence
as to the decedent's character for negligently performing certain acts is not

admissible, even when the decedent was performing those acts at the time
of death. However, evidence of a party's habitual carelessness, reckless110. See Hobgood v. Black, 144 Ga. App. 448, 241 S.E.2d 60 (1978); Montgomery v.
DeKalb Steel, Inc., 144 Ga. App. 191, 240 S.E.2d 741 (1977); Kickasola v. Jim Wallace Oil
Co., 144 Ga. App. 758, 242 S.E.2d 483 (1978).
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ness, or negligence in performing particular acts would be admissible
where the death ensued from such acts. Such evidence of the deceased's
habits would also be relevant in the jury's consideration of the life expectancy of the deceased."'
114.
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