
Real Property

By George A. Pindar*

Justice Holmes, pointing out the path of the law in 1897, began with the
premise that law consists of "prophecies of what the courts will do in
fact."' He, at that time, leaned toward the behaviorist view of law, under
which all statements of principle are regarded as mere rationalizations to
justify the intuitive reactions of judges, and rules may be deduced only
from a mechanical study of the final results of litigation. The idea, bor-
rowed from the field of psychology,2 has lost much of its former popularity,
and Holmes himself is remembered more for his opinions and their persu-
asive logic, than the count of heads in the Supreme Court, which often left
him in the minority.' It is apparent that both appellate courts in Georgia
are in constant disagreement with each other as to what the law may be,
and how it applies to the facts, and this is a most encouraging sign of
intellectual vitality promoting a higher quality of judicial thinking and
writing. The current work product in the field of real property law amply
illustrates the point.

I. ADJOINING LANDOWNERS

Dangerous trees on adjoining land near the boundaries present a difficult
legal problem never faced in Georgia until Cornett v. Agee. I Previous rul-
ings have established that a landowner is not liable to neighbors for a
nuisance arising on his land by purely natural causes.' In Comett, a tall
tree became rotten and fell on a neighbor's house, thereby causing a partial
destruction. The owner had been previously told of the danger, but ignored
the warning. In an interesting and well-written opinion sustaining liability,
the appellate court reviewed authorities from other states, which draw a
distinction between urban and rural lands. The fact that greater danger
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exists in densely populated areas may justify a distinction, but it is diffi-
cult to apply in specific cases, and the trend seems to be toward liability
even in rural areas. Yet, since Georgia has not previously recognized such
a liability, we cannot be sure whether Cornett will be followed by the
supreme court or by other divisions of the court of appeals.

II. ADVERSE POSSESSION

In Brown v. Willson,7 a majority of the supreme court thought adverse
possession had been sufficiently proven, while two justices thought other-
wise. Through a builder's error, a concrete driveway serving the plaintiffs
house encroached two feet into the adjoining lot, and so remained for 51
years, in the exclusive use of the plaintiff and her predecessors in title. It
has long been established in Georgia that the construction and occupancy
of structures which encroach into adjoining land will establish prescriptive
title even though there is no intent to claim land belonging to another," and
the majority opinion so held. But, the dissenting opinion took the position
that possession was not "peaceable" since suit was threatened by the
neighbor in 1937,1 and the plaintiff never told the neighbor she was claim-
ing the encroaching driveway. The term "peaceable possession" is often
misunderstood. Possession is "peaceable" so long as it is not disturbed by
any forcible attempt at ouster nor by adverse suits to recover possession.10
The filing of suit interrupts the "peaceable possession."" The continuance
in possession in the face of a threat of suit is still peaceable, though it may
also be "hostile."12

In Drew v. DeKalb County, 3 a landowner claimed prescriptive title to a
portion of the right of way of the Seaboard Railroad, having used the area
as part of the premises of her residence for forty years as a lawn, a vegetable
garden, and a rose garden, as well as having maintained a tool shed on a
part of it. But there was evidence that she began such use with the permis-
sion of the railroad and had never given notice of any adverse claim to the
railroad or to its predecessors in title. The opinion does not make it clear
whether the alleged permission was express or implied, who gave the per-

7. 240 Ga. 856, 242 S.E.2d 626 (1978).
8. Shiels v. Roberts, 64 Ga. 370 (1879); accord, Timmerman v. Cohn, 204 N.Y. 614, 97

N.E. 589 (1912); Ramsey v. Glenny, 45 Minn. 401, 48 N.W. 322 (1891); Moore v. Chapman,
344 P.2d 1100 (Okla. 1959); Pennsylvania Cent. Transp. Co. v. Martin, 353 N.E.2d 474 (Ind.
App. 1976); Annot., Adverse Possession-Projecting Structures, 49 A.L.R. 1015, 1016 (1927);
Annot., Adverse Possession-Mistaken Boundaries, 97 A.L.R. 14, 82 (1935).

9. The suit was never filed.
10. Stanley v. Schwalby, 147 U.S. 508 (1892); Allaire v. Ketcham, 55 N.J. Eq. 168, 35 A.

900 (1896).
11. Peyton v. Stephens, 130 Ga. 338, 60 S.E. 563 (1908).
12. Central of Ga. Ry. v. Rouse, 176 Ala. 138, 57 So. 706 (1912).
13. 239 Ga. 35, 235 S.E.2d 528 (1977). Drew was a condemnation case and is further

discussed under Eminent Domain, infra.
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mission, by what authority, and to whom it was communicated." The
opinion also did not go into whether the railroad had title to the area or a
mere easement with the base fee in the adjoining owner, as is generally the
case. 5 It would seem that the plaintiff may at least have been entitled to
go to a jury on these issues, but the appellate court upheld the denial of
an injunction. Whether this ruling is res judicata on a claim for damages
remains to be seen.

Mere payment of taxes and timber cutting by a predecessor in title are
not enough to ripen into a prescriptive title, according to Talmadge v.
Adams." The more difficult question arose, however, as to what consti-
tuted color of title, so as to reduce the required period from twenty to seven
years. The deed made to the claimant eighteen years before suit professed
to convey without exception the entire seventy acre tract in litigation,
although the grantor did not have title to part of the tract. The deed in
question contained a reference to the prior deed into the grantor, which
included an exception of the part in dispute. In reversing the trial court,
the supreme court took the position that such a reference does not have
the effect of incorporating the exception into the new deed, but is one made
only for the purpose of showing a prior source of title. 17

Ill. CHURCH PROPERTY

The supreme court had previously decided in Carnes v. Smith'" that a
church which for many years had existed as a connectional member of the
United Methodist Church, operating under its church discipline, with
elaborate regulations governing the ownership, maintenance, encum-
brance, and resale of church property, could not abruptly sever its alliance,
declare its independence, and retain title and control of the church edifice
and land." But, more recently, in Jones v. Wolft ° the three dissenting
justices in Carnes were able to lead the majority, and hold that a Presby-
terian church could withdraw from the national Presbyterian Church and
still retain title to its church property. The difference, said the court, lay
in the character of the church manual, The Book of Church Order, which

14. See Doris v. Story, 122 Ga. 611, 50 S.E. 348 (1905).
15. See Byrd v. Goodman, 195 Ga. 621, 25 S.E.2d 34 (1943); Jackson v. Sorrells, 212 Ga.

333, 92 S.E.2d 513 (1956).
16. 240 Ga. 193, 240 S.E.2d 9 (1977). As to payment of taxes, see Annot., Adverse Posses-

sion under Parol Gift, 43 A.L.R. 2d 6, 16 (1955); as to cutting timber, see Mills v. Kelley,
214 Ga. 403, 105 S.E.2d 316 (1958), and Price v. Brown, 101 N.Y. 669, 5 N.E. 434 (1886).

17. This is a position well supported by authority in other states. See Southern Pine
Lumber Co. v. Hart, 161 Tex. 357, 340 S.W.2d 775 (1960); Hathorn v. Hinds, 69 Me. 326
(1879); Annot., Deeds-Inconsistency in Description, 134 A.L.R. 1041 (1941); See also Ri-
chardson v. Georgia Kraft Co., 225 Ga. 743, 171 S.E.2d 312 (1969).

18. 236 Ga. 30, 222 S.E.2d 322 (1976).
19. For a discussion of Carnes, see Pindar, Annual Survey of Georgia Law: Real Property,

28 MERCER L. REv. 210 (1976).
20. 241 Ga. 208, 243 S.E.2d 860 (1978).
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expressly provided for separate incorporation of local churches, with local
officers fully empowered to hold, manage, and sell or mortgage its property
with the approval only of the local congregation. The Methodist discipline,
on the other hand, provided that all church property shall be held by its
trustees in trust for the use and benefit of the local church "and the United
Methodist Church." This language is the basis for a trust relationship in
which the national denomination is beneficiary. It may be added that the
Methodist discipline requires for a sale or mortgage not only the approval
of the congregation, but also of the quarterly session and the district super-
intendent.

IV. DEEDS

A warranty deed under which the grantor purported to convey a three-
fourth undivided interest in certain described lands owned by the grantor's
aunt, then living, was void on its face, under Harper v. Harper,2 ' although
the aunt later died, leaving the grantor as one of her two heirs at law. The
covenant of warranty does not raise an estoppel by deed, because it pur-
ported to convey a mere expectancy. There is a conflict of authority on this
point. Some courts have sustained the theory of estoppel in such a case. 22

There are also many cases in which the grantee may enforce his deed in
equity.? Others agree with the Georgia rule.24 Public policy also supports
it, preventing a prodigal son from selling his birthright to an avaricious
stranger with a vested interest in the father's death. 25

While public zoning ordinances do notipso facto terminate deed restric-
tions,26 the trend is to utilize more flexible zoning systems in lieu of the
rigid requirements of deeds, which in a few years may become entirely
unsuited to changing conditions.2 7 The whims of subdividers should not be
hardened into granite; Georgia has limited them to twenty years, 2 and
that period is often far too long. In Antill v. Sigman," the subdivider for
some reason was prejudiced against fences, even in backyards. More re-
cently, gardens have come into fashion again, and they are difficult to

21. 241 Ga. 19, 243 S.E.2d 74 (1978).
22. Wallace v. Quick, 156 S.C. 248, 153 S.E. 168 (1930); Kaylor v. Kaylor, 172 Okla. 535,

45 P.2d 743 (1935); Annot., Assignment of Heir's Expectancy, 121 A.L.R, 450 (1939).
23. Steele v. Friarson, 85 Tenn. 430, 3 S.W. 649 (1887); Hofmeister v. Hunter, 230 Wis.

81, 283 N.W. 330 (1939).
24. Spacy v. Cloe,184 IKy. ., 919 W 127 (19191; War Fork Land Co. v. Carr, 236

Ky. 453, 33 S.W.2d 308 (1930).
25. McClure v. Raben, 125 Ind. 139, 25 N.E. 179 (1890).
26. Jenney v. Hynes, 282 Mass. 182, 184 N.E. 444 (1933); Arlington Cern. Corp. v. Hoff-

man, 216 Ga. 735, 119 S.E.2d 696 (1961).
27. Note, Municipal Corporations-Zoning-Abrogation of Private Restrictive Covenants

by Zoning Regulations, 48 MICH. L. REv. 103 (1949); Dolan v. Brown, 338 Ill. 412, 170 N.E.
425 (1930).

28. GA. CODE ANN. §29-301 (1969).
29. 240 Ga. 511, 241 S.E.2d 254 (1978).
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maintain without fences where there are children and dogs around. Never-
theless, the neighbors were able to stop the erection of the defendant's
backyard fences, and the appellate court agreed. But courts often overlook
the fact that there are limits to the power of a landowner to restrict the
use of his land after it has become the property of others. Equity refuses
to enforce restrictions which are whimsical, unreasonable, or pointless, or
those whose enforcement would be of no conceivable benefit to the party
seeking it. "Equity will not do a vain thing." 3 In Antill, the court did not
inquire into the justifiction for no-fence restrictions, but was satisfied by
the fact that only a few of the subdivision residents had violated it. The
fact that a majority of the residents had joined in an amendment permit-
ting fences did not impress the court either; such an action must be unani-
mous.

The court in Sanders v. Bryant3 made the point that even a deed con-
taining an indefinite and void description may be of some value. If the
grantee can show that he was put in possession of a definite parcel pur-
chased by him from the grantor (and paid for at an agreed price), the deed
may be admissible to show the date of the transaction, the good faith of
the grantee's possession, and the acknowledgement of a consideration by
the grantor.

3 2

A deed delivered without a description of the property conveyed is void,
and the insertion of a description by the grantee or his agent with or
without the grantor's consent will not make it a good deed.3 But, in
Security Title Co. v. Saxon," a title company carried out a sales closing
without a description because the survey had not come in; the deed simply
read "See Exhibit A attached. . .", and the survey description later at-
tached showed only 4.74 acres instead of 5.59 acres, as had been repre-
sented to the buyer. The buyer, instead of claiming invalidity of the deed,
sued the title company for damages, as escrow agent, charging it with
negligence in recording the deed after the deficiency of acreage appeared.
The appellate court sustained a verdict and judgment against the company
for $5,321.85 on the theory of breach of trust. It is well settled that a title
insurance company which undertakes to act as escrow agent for the various
parties to a sale becomes liable to them for loss or damage suffered through
its negligence or violation of instructions. 3 But, in the present case, the

30. Greenwood Lodge v. Hyman, 180 Miss. 198, 177 So. 43 (1937); Gray v. Blanchard, 25
Mass. (8 Pick.) 284 (1829); Johnson v. Warren, 74 Mich. 491, 42 N.W. 74 (1889); Pepin County
v. Prindle, 61 Wis. 301, 21 N.W. 254 (1884); Harris v. Pease, 135 Conn. 535, 66 A.2d 590
(1949). With reference to capricious or whimsical restrictions, such as a prohibition of card.
playing, tobacco, liquor, etc., see Scott, Control of Property by the Dead, 65 U. OF PA. L. REv.
527 (1917).

31. 240 Ga. 825, 242 S.E.2d 717 (1978).
32. The earlier case of Wall v. Louisville & Nashville R.R., 143 Ga. 417, 85 S.E. 325 (1915)

makes substantially the same holding.
33. Boyd Lumber Co. v. Mills, 146 Ga. 794, 92 S.E. 534 (1917).
34. 144 Ga. App. 136, 240 S.E.2d 282 (1977).
35. Malta v. Phoenix Title & Trust Co., 76 Ariz. 116, 259 P.2d 554 (1953); cf. Gordon v.
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sale was not priced by the acre; the buyer was satisifed to keep the property
under a description which included all the land he intended to buy, and
there would be a genuine doubt whether he sustained any actual damage.

The common law doctrine of merger by deed often operates unjustly, and
such a case was presented in Rader v. H. Boyer Marx & Associates . 3 A
warranty deed conveyed certain property without any reference to an ante-
cedent contract under which the grantor agreed to make such a convey-
ance, and the grantee agreed on his part to assume certain debts of the
grantor. The modern view is that a merger does not occur unless so in-
tended by the parties. Intention is a question of fact to be determined by
the jury, and must be ascertained from all the facts, surrounding circum-
stances, and a consideration of the entire contents of the various instru-
ments making up the transaction. Hence, the court concluded, it could not
be said as a matter of law that the assumption agreement was merged into
the deed, and it could be enforced by a common law suit without resort to
equity. 1 Another approach might have been to ask that the deed be re-
formed on the basis that the assumption clause was omitted by error.3

Misdating a deed, either before or after the actual date of execution and
delivery, does not necessarily invalidate it, even though intentionally done.
Yet such an act always excites suspicion of fraud, and the better practice
is to show the true date, with a recital that it is effective "as of' some other
date3 In Anthony v. Anthony,'0 after the court appointed a receiver and
awarded property to the wife as alimony, there appeared of record a pre-
dated lease from the husband to a third party, whereupon the wife cross-
claimed for damages against both parties to the lease, and obtained a
judgment for substantial damages, on proof that it had been written on
paper not yet manufactured on its purported date. There then appeared
of record a deed from the husband to a corporation wholly owned by the
same third party, dated after the lease but before the award. The trial
judge ordered both the husband and the third party imprisoned for con-
tempt until they executed releases, and this order was sustained on appeal.
Recording the deed, said the court, was an act of contempt occurring after
the order appointing a receiver and awarding the property to the wife.
Further, the husband had failed to mention the existence of such a deed
during the prior proceedings. The case highlights the difficulty of proving

New Mexico Title Co., 77 N.M. 217, 421 P.2d 433 (1966). See also Security Title Co. v.
Saxton, 144 Ga. App. !36, 240 S.E.2d 282 (1977).

36. 142 Ga. App. 97, 235 S.E.2d 690 (1977).
37. See Jones v. Frances Wood Wilson Foundation, 119 Ga. App. 28, 165 S.E.2d 882

(1969). The case could also have been resolved on the basis that the assumption agreement
was part of the consideration for the deed, and recitals of consideration in the deed (here a
nominal sum) can always be explained. GA. CODE ANN. §29-110 (1969).

38. Cheatham v. Palmer, 191 Ga. 617, 13 S.E.2d 674 (1941); Head v. Stephens, 215 Ga.
184, 109 S.E.2d 772 (1959).

39. See G. PINDAR, GEORGIA REAL ESTATE LAW AND PROCEDURE §§19-31 (1971).
40. 239 Ga. 273, 236 S.E.2d 621 (1977).
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suspected fraud. Lawyers cannot count on being able to establish the man-
ufacturing date of paper as prior to the deed's execution, but the mere fact
that a document is dated several years prior to its recording may be some
evidence of fraud."1

V. EASEMENTS

An easement granted in conjunction with the conveyance of land is
generally regarded as appurtenant to the land, passing automatically to
subsequent owners. 2 But, in Barton v. Gammell,3 there was a separate
instrument delivered to a purchaser along with his deed, which granted
him lake privileges, gardening rights in a community garden, and the use
of a community pasture. The developer claimed that these were merely
personal, revocable rights of the individual purchasers and did not run
with the land. The court did not agree. The language had all the earmarks
of a grant of an interest in land, and the rights granted were appropriate
and useful adjuncts of the land conveyed. Examples of personal, non-
transferable rights are not easy to find, but fishing and hunting rights are
often found in that category."

In Smith v. Clay, '4 the court clarified the subject of termination of ease-
ments by abandonment. Where land is sold by reference to a subdivision
plat showing an adjoining road, easements in the road will pass to purchas-
ers by implication, and such easements are not lost by mere non-user. At
this point, the court made it clear that while such easements may be lost
by abandonment, there is no presumption of abandonment arising from
mere non-user short of twenty years.

Smith v. Bruce" represents important litigation between the State of
Georgia and various owners of subdivided areas along the Atlantic beach
in Glynn County. The plat on which sales were based showed a street
running between the lots and a narrow area designated as "beach" which
had subsequently been changed by accretion and erosion. The appellate
court readily extended the principles already settled under inland situa-
tions to beach land, so that all purchasers by the plat acquired rights not
only in the streets but also in the beach. As to the rights of the public, there
may have been an offer to dedicate implied by the recording of the subdivi-
sion plat, but the question of acceptance must also be resolved as a matter
of fact. A contention that all easements have been lost by avulsion is also
an issue of fact for the jury. As to the claim of erosion, the court accepted

41. Robinson v. Woodmansee, 80 Ga. 249, 4 S.E. 497 (1887).
42. Cadwalader v. Bailey, 17 R.I. 495, 23 A. 20 (1891); Atkinson v. Drake, 101 Ga. App.

485, 114 S.E.213 (1960).
43. 143 Ga. App. 291, 238 S.E.2d 445 (1977).
44. Mallet v. McCord, 127 Ga. 761, 56 S.E. 1015 (1906); Martin v. Heard, 239 Ga. 816,

238 S.E.2d 899 (1977).
45. 239 Ga. 220, 236 S.E.2d 346 (1977).
46. 241 Ga. 133, 244 S.E.2d 559 (1978).
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the principle that where riparian land is eroded, but is subsequently res-
tored by accretion so as to extend into adjoining lands, such accretions
belong to the adjoining owner.'7 This also generates factual issues for the
jury. Thorough study of the numerous rulings is recommended.

Where a subdivision plat showed several unnumbered areas along the
lakeshore designated "reserved FPR," and the restrictive covenants gave
each purchaser the privilege of using the lake and the areas marked
"reserved FPR" for fishing, swimming, hunting and boating, as well as
access to and from the lake, the court in Doughtie v. Denisson5 said that
this language dedicated the reserved areas not only for access but for
recreation as well and the subdivider could not put them to private use on
the pretext that access was sufficiently provided in other ways.

A grant to a power company of a right of way to erect its poles, towers,
and lines across land is an easement only, and not a fee, leaving the grantor
full use of his land except so far as essential to the reasonable use and
enjoyment of the easement granted.'9 A number of cases have concerned
injunctions granted to power companies in order to maintain prescribed
clearances and where flammable liquids and other hazards were present.
In Givins v. Georgia Power Co., 1 the supreme court held that the operation
of a junkyard beneath the power lines impaired the company's right of
access and repair capabilities, in violation of the terms of the easement.'

At issue in Riggenbach v. Smith2 was a claim of easement for a twelve-
foot roadway based on forty years adverse user. The evidence appeared to
meet the requirements of Georgia law.s Cutting the brush on each side so
that an automobile could get through without being scratched was a suffi-
cient showing of repair. But the claimant admitted on cross examination
that he had used the road with the permission of previous landowners. This
makes no difference, said the court, unless it is also shown that the permis-
sion was sought by him. There was no showing that the maintenance work
was done by permission or agreement. 4

Georgia is one of a number of states (including Florida, North Carolina,

47. 4 H. TIFFANY, LAW OF REAL PROPERTY, §1224 (3d. ed.) (1975).
48. 240 Ga. 299, 240 S.E.2d 89 (1977).
49. Georgia Power Co. v. Leonard, 118 Ga. 608, 1 S.E.2d 579 (1939).
50. 240 Ga. 465, 241 S.E.2d 221 (1978).
51. For another recent case involving access, see Pindar, Annual Survey of Georgia Law:

Real Property, 29 MERCER L. REv. 219, 225 (1977) discussing Wingo v. Georgia Power Co.,
236 Ga. 646, 225 S.E.2d 38 (1976). A parking lot has bein permitted under power lines where
no interference is shown. City of Los Angeles v. Howard, 244 Cal. App. 2d 538, 53 Cal. Rptr.
274 (1966). Shade trees around homes should not be wantonly hacked or destroyed without
urgent necessity. Seabrook v. Carolina Light & Power Co., 159 S.C. 1, 156 S.E. 1 (1930). But
clearance limits may be enforced as against buildings and other encroachments too close for
safety. Willingham v. Georgia Power Co., 193 Ga. 801, 20 S.E.2d 83 (1942); Carolina Power
Co. v. Bowman, 229 N.C. 682, 51 S.E.2d 191 (1949).

52. 144 Ga. App. 24, 240 S.E.2d 299 (1977).
53. GA. CODE ANN. §83-112 (1975); GA. CODE ANN. §85-1401 (1978).
54. Nelson v. Girard, 215 Ga. 518, 111 S.E.2d 60 (1959).
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Montana and others) which have statutes permitting a landlocked
landowner to acquire access for his property across adjoining lands under
a proceeding much like a condemnation for public use, in which he is
assessed the value of the easement taken." In Moore v. Dooley," the appli-
cant was denied an easement for access on the ground that he already had
the use of two routes which had been open to the public for thirty years or
more. The fact that he may have had no legally enforceable right to use
these routes did not entitle him to acquire another, nor did the fact that
they were not as convenient as the way he sought.

VI. EMINENT DOMAIN

Where the construction of a county road diverts surface water onto abut-
ting land, the county's liability in damages had already been established
in Baranan v. Fulton County.57 After the case was remanded for trial, the
plaintiff claimed punitive damages in addition to actual losses, and the
jury tacked on an extra $15,000 for that purpose. As a matter of first
impression in Georgia, it was announced in Fulton County v. Baranan"
that public funds cannot be awarded to claimants as punitive damages,
even though there has been an unconstitutional taking or damaging of his
property. Such a situation is known as "inverse condemnation,".19 and the
money verdict is a substitution for damages recoverable in a condemnation
suit, so that the items of damages must be the same in both types of action.
The holding is in line with general rulings throughout the country. An
award of exemplary damages would place the burden of punishment on the
innocent taxpayers of the community. °

Substituted condemnation is a valid exercise of the power of eminent
domain, in which property is condemned for exchange with a public util-
ity."' But in City of Atlanta v. Atlanta Gas Light Co."1 the condemnee
objected that the taking was without public necessity, because the land
was taken only for a spur track to be leased to one customer of the Georgia
Railroad, and the public generally had no right to its use. The appellate
court sustained the finding of the special master, there being sufficient
evidence to show that only one customer would be entitled to use the track.

A claim of prescriptive title was presented in Drew v. DeKalb County.63

55. GA. CODE ANN., ch. 83-1 (1975).
56. 240 Ga. 472, 241 S.E.2d 232 (1978).
57. 232 Ga. 852, 209 S.E.2d 188 (1974).
58. 240 Ga. 837, 242 S.E.2d 617 (1978).
59. Since the authority failed to sue for condemnation, the landowner is forced to become

the plaintiff and sue for damages.
60. 57 Am. Jut. 2D Municipal, School and State Tort Liability §§318-320 (1971); Annot.,

Recovery of Punitive Damages From Municipality, 19 A.L.R.2d 903 (1951).
61. Hinson v. Department of Transp., 230 Ga. 314, 196 S.E.2d 883 (1973).
62. 144 Ga. App. 157, 240 S.E.2d 730 (1977).
63. 239 Ga. 35, 235 S.E.2d 528 (1977).
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The county sought to condemn an area as the property of the Seaboard
Railroad, but the plaintiff sought to enjoin the proceeding (to which she
was not made a party) by establishing title through long adverse posses-
sion. The supreme court appears to agree that one who has title to land
being condemned as the property of another has a choice of enjoining the
proceeding of suing for damages." However, in Drew, the evidence showed
that the plaintiff used part of the right of way as a lawn, a vegetable patch,
and a rose garden, with the permission of the railroad, and had never given
it notice of any adverse claim. She was therefore not entitled to an injunc-
tion.

One occupying condemned land as a tenant, even a tenant at will, is
entitled to compensation for his loss of possession resulting from a public
taking. 5 In W. James Wilson & Associates v. Kelley," the claimant was
not even a tenant at will, but one by sufferance. Seven months before
condemnation was begun, the landowner had filed a dispossessory proceed-
ing against him resulting in a writ of possession which became final after
appeal on May 18, 1976. The issuance of such a writ established the non-
existence of the alleged tenancy, and dispensed with any claim for compen-
sation thereafter.

Glynn County v. Victor 7 dealt with several significant points of law. In
highway condemnation cases under the Special Master procedure," the
sole issue in an appeal to the jury is the value of the property. Questions
concerning the division of the compensation among various claimants are
then for the court." It might have been error, said the appellate court, to
admit evidence of the outstanding security deed and the balance due
thereon at the time of taking; but this was a harmless error because the
amount of the debt was equal to the purchase price, and could not preju-
dice the jury. A closer point was the admission of evidence that the owner
was forced to close his restaurant on the premises three years before the
taking through a triple-tiered causation; the pendency of the condemna-
tion led him to neglect repairs, which in turn triggered a cancellation of
his insurance on the building. Although as a general principle, values as
of three years before the taking would be inadmissible,7 the destruction
of an established business through the proximate causation of eminent
domain has been recognized as a separate item of recovery 1 and the claim
should be submitted to the jury. Additional evidence that the restaurant

64. See Fresctt v. Ba-tn, 2ln Ca. 3.. *1Q 1S.,.F 6.51 (1964 .

65. Lee v. Venable, 134 Ga. App. 92, 213 S.E.2d 185 (1975). Any such compensation must
be credited with the amount of rent to be paid. Peek v. Department of Transp., 139 Ga. App.
780, 229 S.E.2d 554 (1976).

66. 143 Ga. App. 271, 238 S.E.2d 270 (1977).
67. 143 Ga. App. 198, 237 S.E.2d 701 (1977).
68. GA. CODE ANN., ch. 36-6A (1970).
69. GA. CODE ANN. §36-616a (1970).
70. Housing Auth. v. Schroeder, 222 Ga. 417, 151 S.E.2d 226 (1966).
71. Bowers v. Fulton County, 221 Ga. 731, 734, 146 S.E.2d 884 (1966).

[Vol. 30



REAL PROPERTY

was near a large business whose employees were given meal tickets at
company expense was properly considered as showing a peculiar value of
the location.

Reverberations are still being felt from White v. Georgia Power Co.,72 in
which a divided court permitted the recovery of attorney's fees as part of
the compensation in condemnation cases. 3 City of Macon v. Mabry" con-
cerned a condemnation case tried after the White opinion, but before the
trial judge or either of the attorneys had read it, although they were aware
of its general tenor. The trial judge first received the verdict of the jury
fixing compensation, then sent the same jury back to determine the
amount of attorney's fees and expenses of litigation. This was affirmed in
the appellate court on the presumption that the jury followed instructions
of the court, and had not already allowed litigation expenses in the esti-
mate of market value. The opinion points out that supreme court decisions
are binding precedents on the court of appeals, even though not by a full
bench.

Again following White v. Georgia Power Co.,", in Department of Trans-
portation v. Flint River Cotton Mills,76 the jury first awarded $200 compen-
sation, which was no more than the amount originally offered, then recom-
mended additional damages for fees and costs. This was erroneous, said
the appellate court, because it is only where the amount recovered exceeds
the amount offered that such additional damages can be claimed.

Damages resulting from removal of an established business by condem-
nation can be recovered as a separate element of compensation. 77 But
where the business continued to operate at the same location after the
taking, which only widened a street, the rule does not apply, there being
no removal, according to Department of Transportation v. Dent. 7 Addi-
tionally, mere business losses caused by a partial taking can never be
considered except to help establish the value of the property taken, unless
they constitute a special or unique element of value. Though the rule is
well established, it has the practical result of encouraging the mass re-
moval of abutting businesses. The extreme liberality in awarding attor-
ney's fees and litigation costs consorts poorly with exclusion of allowances
for business losses, inconveniences, and restoration costs.79

MARTA v. Ply-Marts, Inc.9 furnished a new look at the "uniqueness"

72. 237 Ga. 341, 227 S.E.2d 385 (1976).
73. See comment in Pindar, Annual Survey of Georgia Law: Real Property, 29 MEMCER

L. REv. 219, 225 (1977).
74. 143 Ga. App. 203, 238 S.E.2d 123 (1977).
75. 237 Ga. 341, 227 S.E.2d 385 (1976).
76. 238 Ga. 717, 235 S.E.2d 31 (1977).
77. Bowers v. Fulton County, 221 Ga. 731, 146 S.E.2d 884 (1966).
78. 142 Ga. App. 94, 235 S.E.2d 610 (1977).
79. It is well known that juries for years have been padding their awards so as to include

attorney's fees. See City of Macon v. Mabry, 143 Ga. App. 203, 238 S.E.2d 123 (1977).
80. 144 Ga. App. 482, 241 S.E.2d 599 (1978).
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rule in assessing damages for removal of a business. Loss of profits was held-.
recoverable in Bowers v. Fulton County,' but the ruling has subsequently
been limited to cases in which the property has some unique or peculiar
relationship to the condemnee and his business; in other words, business
losses cannot be attributed to the condemnation unless the property had
some uniqueness for the business."2 Yet, evidence of business losses is ad-
missible in all such cases, and the question of uniqueness is for the jury.

Where the evidence showed that the site of the condemnee-tenant for his
leased liquor store ranked as the choicest location of that character in the
entire county, and he suffered great loss of business through the necessary
relocation, Kessler v. Department of Transportation 3 allowed him to re-
cover, as independent items, damages flowing from the necessity of moving
and for the loss of the unique value of the site, even though his interest
was only as lessee.

A "carve-out," for the benefit of the uninitiated is appraisers' jargon for
an evaluation process used when a residence lies on a tract of land larger
than is usual in its locale. In Department of Transportation v. Rushing,"
the condemnee's home stood on a thirty-nine acre tract taken for an inter-
state highway. Under federal legislation, s he also became entitled to the
reasonable cost of a comparable replacement dwelling (not to exceed
$15,000) after deducting the compensation received by him for the dwelling
taken. The verdict of the jury awarded him $80,000 without a breakdown
between the value of the dwelling and that of the land. The appellate court
approved the application of a formula devised by the Federal Relocation
Assistance Agency.8" Under this formula, it was determined that one acre
would be the typical homesite in the locale for that type of house, and the
condemnee had already been overcompensated by the $80,000 received by
him.

In a "declaration of taking" proceeding brought by the state under the
1973 act"7 there is a requirement that the condemnor deposit in court the
estimated amount of compensation due, and the condemnee may apply to
the special master for an order to deposit an additional sum. In Morgan v.
Department of Transportation,"' the special master made such an order
adding attorney's fees, followed by the trial court's order of approval. The

81. 211 Ga. 731, 146 S.E.2d 884 (1966).
82. Department of Transp. v. Dent, 142 Ga. App. 94, 235 S.E.2d 610 (1977).
83. 142 GA. App. 170. 235 S.E.2d 638 (1977).
84. 143 Ga. App. 235, 237 S.E.2d 722 (1977).
85. 42 U.S.C.A. §4623 (1977).
86. "Where a dwelling is located on a tract larger than normal for residential use in the

area, the maximum replacement housing payment shall be determined by estimating the
value of the dwelling at the present location on a homesite typical in size for the area and
deducting this amount from the selling price of a comparable dwelling on a site typical for
the area." 23 C.F.R. §740.72(h)(2) (1976)-a veritable masterpiece of double talk, but how
else could it be said?

87. GA. CODE ANN., tit. 95A (1976).
88. 239 Ga. 560, 238 S.E.2d 95 (1977).
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condemnee contended, unsuccessfully, that failure to except to this order
within fifteen days made it a final judgment. The statute"' makes an order
of this type unreviewable, and a subsequent de novo jury trial supplants
any interlocutory awards of the special master. Otherwise, the statute
would be a trap for unwary condemnees by making failure to except or
appeal from an interlocutory order destroy a pending appeal to the jury.

VII. ESTATES

Whether an investment scheme based upon a tenancy in common agree-
ment represented a sale of securities under the Georgia Blue Sky Law ' so
as to require registration, was the principal question in D. K. Properties,
Inc. v. Osborn.9' Each investor purchased an undivided interest in a large
tract of land under a document outlining the rights of management and
control. It seems to be generally agreed that where persons other than the
investors provide the essential managerial efforts from which the investors
expect profits, the sale is one of securities and must be registered. The
investor's return must be basically dependent upon the efforts of the syndi-
cate or an affiliate. 2 The fact that the instrument named a property man-
ager is not controlling, since he could be replaced by the investors at any
time, and his duties were not of a profit-generating nature. Nor did the fact
that a certain realty company was given the exclusive ten-year right to list
the property for sale, since each investor retained the right to sell under
certain restrictions; they "retained the power to procure their own 'bona
fide offers' and the power to make the ultimate decision: to sell or not to
sell." Considering all the facts, the appellate court concluded that no sale
of securities was involved. 3

Selby v. Gilmer"' represents a strikingly new type of equitable interven-
tion to save a condominium from complete failure. There were two security
deeds outstanding against portions of the condominium lands, and both
were foreclosed and brought in by the respective lenders, who were not
parties to the condominium declaration; one of them refused to become a
party or to consent to a modification of the declaration and plan. The other
interested parties successfully invoked the powers of chancery to rewrite
the declaration so as to eliminate the area foreclosed by the non consenting
lender, increasing the percentages of ownership in the common areas and
decreasing the number of residences to be erected. The law favors the

89. GA. CODE ANN. §95A-611 (1976).
90. GA. CODE ANN., ch. 97-1 (1976).
91. 143 Ga. App. 832, 240 S.E.2d 293 (1977).
92. See Op. Att'y. Gen. 74-75 (1974).
93. This case may be compared with Fortier v. Ramsey, 136 Ga. App. 203, 220 S.E.2d 753

(1975), holding that limited partnership shares constituted "securities" within the terms of
the Ga. Securities Act where the general partner admitted that the limited partners looked
solely to him to manage the investment.

94. 240 Ga. 241, 240 S.E.2d 80 (1977).
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marketability of property, and without such action the owners would be
without a remedy, and their titles unmarketable. The equity rules for
reforming contracts are not strictly applicable, but a court of equity can
provide relief.

A contract stipulating for equal ownership of a condominium between
the two parties, designating them as partners, was construed by the court
in Powell v. First National Bank of Columbus.95 The plaintiff had taken a
purchase money note from the defendant's testator. The contract provided
that in the event of "prolonged illness, death, mental incapacity. . . the
said property shall be automatically transferred to the other partner at a
basis that approximates the partner's 'cash-in' the project."99 Such a con-
tract is not too indefinite to be enforced, said the court, and under the
contract, upon the death of the partner the amount of cash he had in the
project became due and payable, including his down payment, principal
and interest payments, furniture placed in the condominium, and taxes
paid. The court did not rule on a claim of depreciation, but saw no diffi-
culty in awarding interest on the amount paid in.

If one of several cotenants undertakes to assume possession for a lawful
purpose, without intent to convert to his own use or to exclude the others,
the other cotenants have no right to interfere.9 7 Such a cotenant can be
compelled to account only if he has actually received rents from a third
person, or when he has entered upon and held exclusive possession of the
whole estate in hostility to and to the exclusion of his cotenants2' x In the
absence of ouster, the occupying tenant is not, in most jurisdictions, af-
firmatively accountable for the value of his use and occupation as such.9

With these principles in mind, Lovin v. Poss'"0 strikes a jarring note. A
landowner died (unfortunately) without a will, leaving several daughters,
one of whom was incompetent. The decedent is said to have conveyed the
family homeplace to the incompetent daughter, apparently for life, with
remainder to the others. Another daughter moved into the house with her
incompetent sister, caring for her at her own expense until the death of the
incompetent, then remaining in the house as one of the heirs, until sued
for an accounting. The trial judge charged her with rent for her occupancy
after the sister's death, but denied credit for taxes paid by her on the
property. (The appellate court reversed the tax ruling.) The appellate
court affirmed the liability for rent because another sister said she had
demanded possession "for the purpose of dividing it up, which demandsL^ A a
tle defendant had refised." Under all prior decisions, the demanding
sister had a right to move into joint occupancy but no right to "demand

95. 145 Ga. App. 19, 243 S.E.2d 315 (1978).
96. Id. at 19, 243 S.E.2d at 316.
97. Hale v. Eberhardt, 54 Ga. App. 395, 188 S.E. 53 (1936).
98. Carver v. Fenimore, 116 Ind. 236, 19 N.E. 103 (1888).
99. Annot., Accountability of Cotenants, 27 A.L.R. 184, 190 (1923); Weible,

Accountability of Cotenants, 29 IowA L. REV. 558, 560 (1944).
100. 240 Ga. 848, 242 S.E.2d 609 (1978).
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possession" from her sister. An opinion of this type needs clarification for
the future guidance of cotenants in Georgia.

The testamentary devise of land before the court in Seymour v.
Presley, '" gave to a daughter certain land for her life, with remainder to
her husband for life or until remarriage, then to "revert and become part
of my estate." The will also named as residuary devisee the wife of the
testator, but she dies before her husband. The court therefore invoked the
Georgia anti-lapse statute.0 2 Its effect, said the court, is to vest title in the
descendants of a predeceased devisee in the same proportions as if they
had inherited directly from their deceased ancestor. They take as substi-
tuted beneficiaries, and not as heirs of their deceased parent-devisee. Here
their interest vested from December 19, 1928, the date of the testator's
death, and was capable of being conveyed or devised by them like any
other interest in land. The court went further and held that since one of
these substituted beneficiaries had died after surviving the testator, leav-
ing a widow and seven children (only the children were made defendants),
the case could not proceed without joining the widow as a party defendant.
Prior to the abolishment of dower as of July. 1, 1969, Ga. Code Ann. § 113-
903(3) permitted a wife an election to claim dower, whereupon her right
to a child's part or one-fifth was ended. The record failed to disclose
whether the widow ever elected dower or a child's part, but in either event,
she would be an interested and an indispensable party to any proceeding
involving title.

Mutual or joint wills breed so many problems that attorneys have
learned to advise their clients to avoid them. In Johnson v. Johnson, ""3 a
husband and wife made a joint will providing that upon the death of either,
"the survivor shall take fee simple title to all the property" of the deceased.
But a later item added that upon the death of the survivor the executor
should sell certain property and divide the proceeds among three named
children. The apparent conflict arises from the peculiar operation of a joint
will. When one of the testators dies, it takes effect as an operative testa-
mentary act with respect to his property, but remains ambulatory as to the
surviving testator, who may still elect to revoke it as a will unless bound
by contract."" In the present case, the husband died first and the wife
became owner in fee simple of all his property. If she in turn had died, the
will would remain effective as her will and the executor could sell and
divide as directed. The wife and the named executor did not wait for that
event, but filed a proceeding against two of the children and the heirs of
the other, asking that their interests be determined and the property be
sold for distribution, with the wife as life tenant. The appellate court ruled
that the wife had fee simple title, the children had no interest, and parti-

101. 239 Ga. 572, 238 S.E.2d 347 (1977) (a partition proceeding).
102. GA. CODE ANN. §113-812 (1975).
103. 240 Ga. 21, 239 S.E.2d 346 (1977).
104. See Bright v. Cox, 147 Ga. 474, 94 S.E. 572 (1917).
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tion could not be had, there being no tenancy in common. The ruling is
based upon the familiar doctrine that once a will or a deed confers a fee
simple estate, no subsequent provisions can be allowed to detract from its
quality or quantity, unless such an intent is clearly and unmistakably
manifested."", But this was a case in which the intent to give a remainder
interest to the children was unmistakably manifested, and the basic rule
is that the first deed and the last will prevails; executory devises are uni-
versally allowed to alter devises already made in preceding paragraphs
which would be void for repugnancy if made in a deed.""' Nor was there
any repugnancy here. The wife took an estate in fee, which she as a joint
testatrix could direct to be sold for division among the children without
any inconsistency. However, the evidence of contract is clear; she joined
in the execution of the will, and in her petition acknowledged she took
subject to the provision for sale and division. The only difficulty was that
the sale directed by the will was to be after her death, and the children
had a right to object to any prior sale unless equitable reasons made it
necessary to prevent loss or deterioration.'07

Deeds are often made to husband and wife as co-grantees. In Tennessee,
North Carolina, Florida, Virginia, and a number of other states, a tenancy
by the entirety is created, and upon the death of either, the survivor be-
comes the sole owner. In states such as Georgia, which do not recognize
this common law doctrine, upon the death of either, the survivor remains
owner of a one-half interest, and the remaining half passes to the heirs or
devisees of the deceased spouse.'"" In Freeman v. Saxton,'9 the wife died
leaving heirs who claimed an eighth interest in the land. The surviving
husband countered with proof that he had put title in himself and his wife
only in order that it might revert to her upon his death, and that he had
paid the entire purchase price, paid all taxes, erected improvements, and
farmed the land personally. While the interests of tenants in common are
presumed equal, inequality of interest may be shown by inequality of
payment of the purchase price."0 But where the co-grantees are husband
and wife or parent and child, overpayments of purchase price are presumed
to have been made as a gift."' The presumption may be rebutted, and the
appellate court accepted for that purpose the husband's testimony as to
the above facts corroborated by another witness. The rule excluding testi-

105. Nicholls v. Wheeler, 182 Ga. 502, 185 S.E. 800 (1936).
106. McDonald v. Suarez, 212 Ga. 360, 93 S.E.2d 16 (1956).
107. Kennedy v. Durham, 219 Ga. 859, 136 S.E.2d 343 (i964); Ruggies v. Tysu, 104 Wis.

500, 79 N.W. 766, modified on rehearing 104 Wis. 500, 81 N.W. 367 (1899); Gavin v. Curtin,
171 11. 640, 49 N.E. 523 (1898).

108. The survivor may or may not be one of the heirs or devisees.
109. 240 Ga. 309, 240 S.E.2d 708 (1977).
110.- GA. CODE ANN. §108-106(1) (1973). Moran v. Thomas, 280 A.D. 1037, 117 N.Y.S.2d

190 (1952); Estes v. Estes, 205 Ga. 814, 55 S.E.2d 217 (1949).
111. Coffman v. Coffman, 18 W. Va. 285, 150 S.E. 744 (1929); Adams v. Adams, 213 Ga.

875, 102 S.E.2d 566 (1958).
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mony of transactions with deceased parties"2 did not apply, because there
was no personal representative involved in the case.

In recent years we have begun to encounter many cases in which the man
and woman live together in a common dwelling but have never married,
so that there arises no presumption of a gift. In Rehak v. Mathis,, : an
unmarried couple bought a house (under a deed presumably naming both
as grantees), lived in it together for eighteen years just as a husband and
wife would do, both making contributions toward the monthly install-
ments of purchase money, and the woman "cooked, cleaned and in general
cared for the comfort, needs and pleasures" of the man, relying upon his
assurances that the house belonged to them jointly and that he would
support and take care of her for the rest of her life. Taking a high moral
tone, the majority of the court (with two dissents) sustained a complete
denial to the woman of relief from eviction in the case, reasoning that her
own pleadings made it clear that her claims were based upon a
"meretricious" relationship, and equity will not lend its aid to either party
in such a case. The opinion is well supported by precedent,"4 but there is
room in such cases for important distinctions. Modem courts recognize
that there may be sufficient consideration for contracts of cotenancy inde-
pendent of alleged illicit relations."' Viewed as compensation to a wronged
woman for past injustices, the contract may stand."' Merely because a
woman lives in an immoral relationship does not mean that she cannot
recover for property purchased by her services and efforts." 7

A deed in Martin v. Heard"" reserved to the grantor and his wife "the
right to reside in the residence located on" a described portion of the land
conveyed "for and during their natural life." The reservation was not a
mere usufruct, said the majority of the court, but a life estate in the house
and the tract described, which is conditioned to terminate when the gran-
tor and his wife both cease living on the property, whether by death or
abandonment, with the usual liability of life tenants for taxes. The deed
also contained a reservation in the grantor and his wife of "the right to fish
on the property" during their natural lives. Such a reservation is a personal

112. GA. CODE ANN. §38-1602(1) (1974).
113. 239 Ga. 541, 238 S.E.2d 81 (1977).
114. Wellmaker v. Roberts, 213 Ga. 740, 101 S.E.2d 712 (1958).
115. Tyranski v. Piggins, 44 Mich. App. 570, 205 N.W.2d 595 (1973).
116. Annot., Illicit Sexual Relations as Affecting Recovery of Property Intrusted to

Another, 120 A.L.R. 475, 479 (1939).
117. McClelland v. Cowden, 175 F.2d 601 (5th Cir. 1949). It should be noted that the

majority of the United States Supreme Court also appears to favor some degree of discrimina-
tion against unmarried couples. In Village of Belle Terre v. Boraas, 416 U.S. 1 (1974), a zoning
case sustaining an ordinance defining a "one-family" dwelling, Justice Douglas, speaking for
the majority, regarded the police power as "ample to lay out zones where family values, youth
values, and the blessings of quiet seclusion and clean air make the area a sanctuary for
people."

118. 239 Ga. 816, 238 S.E.2d 899 (1977).
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privilege independent of the other reservation and continues throughout
their lives.

For valuable consideration, a large corporation gave its employee a right
to live in one of its company houses "for an indefinitie period rent free."
The employee contended this amounted to the grant of a life estate, but
in Sands v. Union Camp Corp."' the appellate court ruled otherwise. It
might be contended that the word "indefinite" is ambiguous, since it
means unlimited in some usages, and undetermined in others. But the
supreme court has already held that almost identical language in-an agree-
ment between heirs is simply a permission to occupy the property at will,
and not an estate in land.' 2" The result was that the employee was subject
to removal as a tenant holding over in a dispossessory proceeding, after he
ceased to be an employee.' 2'

The subject of vested or contingent remainders is one of the most treach-
erous areas of Georgia law. Miller v. Dunham'22 discussed a devise in a will
to three sons "to be divided equally among them, for and during their
natural life and at their death to go to the heirs of their body." Under the
provisions of the code,' 2:3 limitations over to heirs or words of similar import
are held to mean 'children,' or their descendants, but in this case one of
the three sons had died in 1970, and his son, J. D. Miller, had predeceased
him in 1966. The testator's representative sued to recover the property,
claiming a failure of the remainder with a resulting reversion to the estate.
The appellate court affirmed the ruling of the trial court that an undefeasi-
ble remainder had already vested in J. D. Miller (the predeceasing son of
the life tenant), and he was not required to survive his father in order to
take, although the birth of other children might have reduced the amount
of his interest. The court decided only that there was no reversion to the
testator's estate, without determining what happened to the title, but if
we carefully analyze the rules formulated by Judge Jenkins in Britt v.
Fincher, 2 we must conclude that J. D. Miller's death in 1966 intestate and
without living descendants would cause his remainder interest to pass to
his collateral heirs.' 25 If the will had given a remainder to "the heirs of their
body living at their death" it would have been an entirely different ball
game.'

2

There is much in the old law about the right of a life tenant to cut

119. 142 Ga. App. 271, 235 S.E.2d 605 (1977).
120. Day v. Tribble, 233 Ga. 242, 210 S.E.2d 764 (1974). See also Ray v. Ashburn Bank,

212 Ga. 37, 89 S.E.2d 889 (1955).
121. Compare Harber & Bros. v. Nash, 126 Ga. 777, 55 S.E. 928 (1906) with Marshall v.

Cozart, 94 Ga. App. 614,95 S.E.2d 729 (1956). RESTATEMENT OFPROPERTY §21 (1936); 31 C.J.S.
Estates §32 (1964).

122. 239 Ga. 47, 236 S.E.2d 8 (1977).
123. GA. CODE ANN. §85-504 (1978).
124. 202 Ga. 661, 44 S.E.2d 372 (1947).
125. See also Milner v. Gay, 145 Ga. 858, 90 S.E. 65 (1916).
126. See Baynes v. Aiken, 166 Ga. 898, 114 S.E. 739 (1928).
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timber, and little in more recent case reports. But Durrence v. Durrence'I
brings the subject up to date. A life tenant may use the property as a
judicious, prudent landowner would, so long as there is no permanent
injury to the remainder. The cutting and thinning of pine timber in accord-
ance with good forestry practices is not waste. Some wilful injury is re-
quired. Where it was shown that the land given by the testator for life had
been used by him for the sale of timber, and the life tenant had obtained
the services of a state forester to mark trees for cutting in accordance with
good forestry practice, there was sufficient evidence to exonerate the life
tenant from blame, and also to authorize her to continue such cutting in
the future.

VIII. FINDER'S RIGHTS

In Davison v. Strickland' the rule was again recognized that a finder
has title against the whole world except the true owner. The heirs of the
former landowner claimed title to gold coins found hidden in the hearth
of an old house in Cherokee County, and the court followed principles
already established in Groover v. Tippins"' and McDonald v. Railway
Express Agency, '10 to hold that the finders were not entitled to the coins.

IX. LANDLORD AND TENANT

What constitutes the basic essentials of a binding lease? How can the
assent of the landowner be evidenced? These were the types of questions
before the court in Trio Mobile Homes, Inc. v. West.' The corporate
landowner brought a dispossessory proceeding against the occupant as a
tenant at will, but the occupant claimed to have a valid written lease for
ten years with no rent in default. It was a handwritten document signed
as lessor not by the corporation but by an individual who was its president
and owner of 90% of its stock (the remaining stock being owned by his
wife). The defendant had spent large sums on improvements, operating a
restaurant on the land and making payments of rent to the individual who
signed the lease. The corporation is bound, said the court, because the
nominal lessor was authorized to act in its behalf, and the rents were
accepted by the corporation and applied upon its debts. While a tenant is
estopped to deny his landlord's title'32 as against the landlord himself, he

127. 239 Ga. 705, 238 S.E.2d 377 (1977).
128. 145 Ga. App. 420, 243 S.E.2d 705 (1978).
129. 51 Ga. App. 47, 179 S.E. 634 (1935).
130. 89 Ga. App. 884, 81 S.E.2d 825 (1954). See McAvoy v. Medina, 11 Allen (Mass.) 548,

87 Am. Dec. 733 (1866); Schley v. Couch, 155 Tex. 195, 284 S.W.2d 333 (1955); compare Pyle
v. Springfield Marine Bank, 330 Ill. App. 1, 70 N.E.2d 257 (1946), with Hill v. Schrunk, 207
Or. 71, 292 P.2d 141 (1956) (recognizing rights of the landowner or building owner, as the
presumed custodian).

131. 240 Ga. 474, 241 S.E.2d 234 (1978).
132. GA. CODE ANN. §61-107 (1966).
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may do so against a third person suing for possession. The opinion did not
discuss this point, and the judgment of affirmance may have been an
application of piercing the veil of a corporate identity to prevent a fraud
or an extremely inequitable result.'0

When the lessor of a highrise apartment building in Filsoof v. Chatham '3
terminated the lease of the prior owner for good cause and took possession,
he found one of the occupants living in an apartment without any record
of rent payments. When requested to sign a lease and pay rent, he pro-
duced a paid-up three year lease with the prior owner, given in considera-
tion of services rendered to the prior owner. The appellate court sustained
a finding of liability for rent. The termination of the original lease upon
which his rights depended would also terminate all subleases, reducing
him to the status of tenant by sufferance, since a tenant has no right to
impose a subtenancy upon the landlord without his consent. Here the
lessor recognized the subtenant as his tenant upon repossession, which he
was entitled to do.

The typing of landlords as villainous characters gained further credence
in Albert Properties, Inc. v. Watkins. '5 In Watkins, an unlucky landowner
suing for return of the property after default in rent was met by the usual
counterclaim for damages, and there was a judgment for $100 nominal
damages and $500 punitive damages which was affirmed by the appellate
court. It was shown that the landlord's agents had come on the premises
and removed the front door, ostensibly to repair the locks, and had refused
to return it upon request. No actual damages were proven, but the court
inferred malice from the fact that the agent had later said the door was
removed because the tenant "had caused him trouble by going to court."
Attorneys are urged to advise their landlord clients never to remove front
doors, nor cut off utilities. Such acts only serve to incite Legal Aid attor-
neys to seek vengance in counterclaims.

The more traditional doctrines of landlord and tenant are found in
Hightower v. Daniel. 3 The landlord's suit for rent was met by a claim of
constructive eviction, because of the alleged deterioration of the premises
as the result of a leaky roof. The appellate court rejected such a defense
because there was no showing that the leaks caused the house to be unfit
for habitation, nor that the leaks could not have been repaired without
unreasonable inconvenience to the tenant, who apparently was a commer-
cial, not a residential, occupant.

_.:s Hybrid Intrie, Inc. lS was also a dispossessory proceeding,

133. Annot., Stockholder's Personal Conduct of Operations of Management of Assets as
Factor Justifying Disregard of Corporate Entity, 46 A.L.R.3d 428 (1972). Attention is also
called to Professor Nadler's excellent discussion, Disregarding Corporate Entity, in 6
ENCYCLOPEDIA OF GEORGIA LAW 186, Corporations §12 (1978).

134. 144 Ga. App. 464, 241 S.E.2d 582 (1978).
135. 143 Ga. App. 184, 237 S.E.2d 670 (1977).
136. 143 Ga. 217, 237 S.E.2d 688 (1977).
137. 142 Ga. App. 722, 236 S.E.2d 854 (1977).
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With a counterclaim by the tenant for damages. It dealt with a question of
proper service on the tenant, a corporation using the premises only for
storage purposes and doing business at another address. Under these con-
ditions, tacking a notice on the door of the premises did not constitute a
sufficient service, since it was not "reasonably calculated to afford no-
tice.,,1.31

Whether the term "premises" includes buildings erected by the tenant
was the problem vexing the parties in Ralston Purina Co. v. Davis. 'll The
lease required the landlord to "pay all taxes and special assessments upon
the said premises." Usages may be found treating the word as including
land and the buildings thereon."0 Other courts have said that it means the
area surrounding a building or enclosed within it by walls or fences.", In
deference to Georgia precedents, the court of appeals adopted the first
definition. The court then determined that under the special circumstan-
ces of the case, there existed a question of fact for jury determination as
to whether the lease contemplated payment by the landlord of the taxes
resulting from the major improvements made by the tenant.,"

In Wig Fashions, Inc. v. A- T-O Properties, I the lease contained a provi-
sion requiring the tenant to obtain cancellations of any liens filed against
the premises by reason of his own acts or omissions within ten days after
notice from the landlord, or be in default. A lien was filed by a subcontrac-
tor, and the landlord gave the tenant notice as required. Thereafter, the
landlord demanded possession of the premises unless the lien was cleared
within eleven days, and then brought dispossessory proceedings. The
court pointed out, however, that under the lease a mere default by the
tenant was not enough; affirmative action to terminate the lease was re-
quired. Under the lease provisions, if the tenant is in default, "the lease
will be terminated and Wig Fashions, Inc. will be a tenant holding over,"
but the court did not regard this language as producing an automatic
termination. The point is certainly debatable, but there is a long tradition
of giving the tenant the benefit of the doubt in enforcing a forfeiture
clause."'

138. See GA. CODE ANN. §61-302 (Supp. 1978).
139. 145 Ga. App. 110, 243 S.E.2d 317 (1978).
140. F. F. Proctor Troy Properties Co. v. Dugan Store, 191 A.D. 685, 181 N.Y.S. 786

(1920).
141. Ratzell v. State, 27 Okla. Crim. 340, 228 P. 166 (1924).
142. The opinion does not state what the lease provided, but presumably title to all

"major improvements" by the tenant, unless claimable as trade fixtures, would vest in the
landlord. Smith v. Odum, 63 Ga. 499 (1879); Youngblood & Harris v. Eubank, 68 Ga. 630
(1882). The lease did contain a purchase option in favor of the tenant which was actually
exercised in the year following those of the tax period in litigation, and it may be assumed
that the purchase price named in the option was fixed with the full understanding that major
improvements were being made by the tenant.

143. 145 Ga. App. 325, 243 S.E.2d 526 (1978).
144. 57 E. 54 Realty Corp. v. Gay Nineties Realty Corp., 71 Misc. 2d 353, 335 N.Y.S.2d

872 (1972); Marine Equip. & Supply v. Welsh, 188 Neb. 376, 196 N.W.2d 911 (1972).
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Since 1970,' 1 a tenant may defeat a dispossessory proceeding by tender-
ing all rents due and costs within seven days after service. In Lipschutz v.
Shantha, ,6 the tenant tendered $6000 cash and $2700 in receipts represent-
ing repairs to the premises made by him and accepted by the landlord. The
appellate court recognized the ancient rule allowing a tenant to substitute
repair receipts for cash rent due, but found upon inspection of legislation
journals of 1970, that a provision for such substitutions was rejected in
passage of the act. However, the tenant would still be entitled to recoup
the repair items before a jury in the final trial.

B-Lee's Sales Co. v. Shelton'7 involves the application of the Statute of
Frauds to modifications of a lease. The Statute was originally designed to
eliminate all "frauds and perjuries" by rejecting the inevitable swearing
contests arising from oral agreements, but the numerous judicial excep-
tions have created a legal pandemonium, and the expense of litigation
required to construe the Statute has been astronomical.'4 A ten-year lease
is required to be in writing, and it follows that modifications must also be
in writing. In Shelton, the tenant asked for a reduction to a specified
amount, the landlord agreed orally, and thereafter accepted rent in that
amount for a year. This amounted to an executed oral agreement, and
estopped the landlord from claiming additional rent for that period. The
tenant then came again to the landlord asking for another reduction to a
named amount which was tendered. The landlord did not agree, but said,
"Please do the best you can," although he then accepted the money ten-
dered, and continued to accept the lower amount for five months there-
after. This, said the appellate court, raised a question of fact for the jury,
and it could find (as it did) that the landlord did not agree to reduce the
rent but merely postponed demanding full payment for the present under
the terms of the first oral modification to which he had expressly agreed.

X. LAND LITIGATION

Middleton v. Robinson'9 is one of a growing body of rulings construing
the 1966 Quiet Title Act.'15 The two contending parties claimed title on
each side of an ancient line known as the Old Indian Boundary Line, and
the deeds in both chains of title so specified. The controlling issue of fact
was the physical location upon the ground of that boundary. The jury
determined that none of the land claimed by the defendant lay within that
claimed by the plaintiff, but the defendant appealed, contending that the
Quiet Title Act was not intended for use in such a situation, since the case

145. GA. CODE ANN. §61-309 (Supp. 1978).
146. 144 Ga. App. 196, 240 S.E.2d 738 (1977).
147. 141 Ga. App. 870, 234 S.E.2d 702 (1977).
148. See Kharas, Equity, 1949-1950 Survey of N.Y Law, 25 N.Y.U. L. REv. 1195, 1201

(1950).
149. 241 Ga. 174, 244 S.E.2d 7 (1978).
150. GA. CODE ANN. §§37-1411 to -1423 (Supp. 1978).
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did not involve title to land, but only a boundary. The appellate court did
not agree, and held that the issue was within the meaning of the Act.
Similar arguments have been made and overruled with respect to the Land
Registration Act,' 5 but under both statutes, adjoining landowners must be
made defendants for the obvious purpose of settling all boundaries.

The 1966 Quiet Title Act' 2 is gradually replacing the Land Registration
Act' 53 as a means of clearing title to land, although its constitutionality has
not yet been established, and any expected advantage over the older stat-
ute has virtually disappeared in practice. 5

In Foskey v. Dockery, 55 a few procedural points were noted. A demand
for jury trial is not too late when made at any time before the hearing
before the special master. A counterclaim may be passed upon by the
special master, who makes recommendations of dismissal to the trial
judge. On the merits, a claim of title by gift was rejected by the appellate
court where the claimant's testimony showed a mere verbal gift followed
by possession, with no valuable improvements made.

In Eaton v. Weatherby, 56 the plaintiff, alleging fraud, first sued to can-
cel a warranty deed made by him to the defendant, and a judgment was
granted to the defendant. The plaintiff sued again, alleging the making of
the same deed, followed by an oral agreement for rescission under which
the deed was given back to him, but that a purchase money security deed
and note given to plaintiff by defendant in the same transaction had disap-
peared. The defendant alleged res judicata, but the plaintiff contended
that the first suit was one for cancellation of the warranty deed, whereas
the second suit was to establish the security deed and recover the balance
of the purchase money. The theory of the first case was that the oral
rescission put title back into plaintiff and released any liability for pur-
chase money, but the judgment of the court was adverse, so that plaintiff
was entitled to accept that judgment and proceed on the theory that there
had been no rescission, and the purchase money liability continued to
exist, thus justifying his claim to establishment of the purchase money
documents and their enforcement as such.

Title to land is "the means whereby the owner of land has the just
possession of his property."'57 The Georgia codifiers called it "the means
whereby rights in land have been or may be established.""'5 The Georgia
Supreme Court has exclusive appellate jurisdiction over cases "respecting

151. GA. CODE ANN., tit. 60 (1965).
152. GA. CODE ANN. §§37-1411 to -1423 (Supp. 1978).
153. GA. CODE ANN., tit. 60 (1965).
154. Cost is not limited as in land registration, and special masters claim large fees;

surveys are required, and attorney's fees increase. Speed is seldom achieved in contested
cases. Resulting effect is not to bind the whole world as claimed. The act does not even require
publication service in all cases. Whether unknown claimants are barred remains to be seen.

155. 241 Ga. 26, 243 S.E.2d 70 (1978).
156. 239 Ga. 795, 239 S.E.2d 8 (1977).
157. 2 W. BLACKSTONE, COMMENTARIES 195.
158. GA. CODE ANN. §85-102 (1978).
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title to land."'' 5' The court itself has severely limited its jurisdiction by
confining the phrase to actions at law in which the plaintiff asserts a
presently enforceable legal title for the purpose of recovering possession
from the defendant. In Barton v. Gammell, ", it followed the rule by refus-
ing jurisdiction of a declaratory judgment proceeding to determine whether
the plaintiff was entitled to certain easements. Although an easement is
an interest in land,"' it is a nonpossessory interest,"' and the distinction
between "title" and "rights in land" is often made, in which the latter are
not regarded as title but something less than title."63

In Brown v. Truluck, "I the court applied the Civil Practice Act to parti-
tioning proceedings. Under §24,"15 any person who claims an interest in the
property which might be impaired or impeded by the relief granted is
entitled to intervene. The intervenors in Brown were children claiming
under "voluntary promises" made by their parents, but they failed to show
possession and the making of valuable improvements in reliance on the
promises, as required by Ga. Code Ann. §37-804, and it was proper to
direct a verdict against them.

In Loyd v. City of Irwinton, '6 the plaintiff landowner alleged that the
City of Irwinton (an adjoining landowner) was constructing its new city
hall complex so as to encroach onto his land. He asked that the court
determine the true boundary line, since the city claimed to be on its own
land, and the lower court entered a declaratory judgment in his favor. In
what has all the earmarks of a miscarriage of justice, the appellate court
set aside the judgment, holding that the plaintiff was not entitled to the
relief sought because there was no allegation of danger to him, and there
was no justiciable controversy. If we assume the plaintiff was correct about
his boundary, a municipality was taking his land without even offering
compensation, and he was entitled to an injunction or to damages by way
of inverse condemnation. Under §54(c) of the Civil Practice Act,"67 where
it is apparent that the plaintiff is entitled to some relief, the fact that it
may be different from that for which he prays makes it necessary that the
action be retained for the grant of other relief, and not cast out for a rebirth
in new litigation on the same facts. And under the almost forgotten §2 of
the Declaratory Judgments Act,"' whenever the ends of justice require that
a declaration be made, the court is empowered to make it."'

159. GA. CODE ANN. §2-3704 (1977).
160. 238 Ga. 643, 235 S.E.2d 144 (1977).
161. REfATEMENT OF PROPErY §450(1944); Cook v. Pridgen, 45 Ga. 331 (1872); Chapman

v. Gordon, 29 Ga. 250 (1859); Baseball Pub. Co. v. Bruton, 302 Mass. 54, 18 N.E. 362 (1938).
162. Southern Ry. v. Wages, 203 Ga. 502, 47 S.E.2d 501 (1948).
163. State v. Ashmore, 236 Ga. 401, 412, 224 S.E.2d 334 (1976).
164. 239 Ga. 105, 236 S.E.2d 60 (1977).
165. GA. CODE ANN. §81A-124(a) (1977).
166. 142 Ga. App. 626, 236 S.E.2d 889 (1977).
167. GA. CODE ANN. §81A-154(c)(1) (1977).
168. GA. CODE ANN. §110-1101(b) (1973).
169. Calvary Ind. Baptist Church v. City of Rome, 208 Ga. 312, 66 S.E.2d 726 (1951).
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Where a judgment creditor sued to set aside a conveyance by the defen-
dant to his wife made more than seven years prior to suit, the court in
Jones v. Spindel'75 applied the rule that the seven-year limitation period
does not begin to run until the fraud is, or should have been, discovered.
The defendant contended, however, that the recording of the deed was
sufficient to put the plaintiff at least on constructive notice of the fact, and
this view has been accepted in some states. However, the majority view is
that recording is merely one circumstance indicating discoverability.171
The supreme court, finding no previous Georgia authority on the point,
adopted this view, feeling that an automatic rule would create its own in-
justices. A denial of summary judgment was affirmed.

Self-help is not in great favor with judges and lawyers, as a landlord
discovers when he tries to physically evict a tenant. A purchaser of residen-
tial subdivision property tried his own form of self-help by erecting two
signs in his front yard reading "Before you buy in Sunwood talk to this
dissatisfied owner." He had bought with the "understanding" that the
adjoining lots on both sides would be left vacant, but the subdivider had
commenced building on one of the vacant lots, and the signs were then
erected. In the resulting action for injunction against maintenance of the
signs, Pittman v. Cohn Communities, Inc.,' 72 the appellate court denied
the injunction. The complaint was brought on the theory that the signs
were libelous per se, and were injuring the subdivider's business. The court
fell back upon the old equity rule that an injunction will not be granted to
restrain slander or libel of title or reputation. The constitutional guarantee
of free speech forbids such an injunction, although the accountability re-
mains for injuries sustained by abuse of the privilege. The opinion reviews
a number of conflicting authorities in other states, and may well become
a classic in its field.

It was pointed out in Schuehler v. Pait7 3 that a partitioning proceeding
is an action in rem which must be brought in the county where the land
lies. If the plaintiff does not have legal title, but seeks to establish his title
as beneficiary of an executed trust, he is seeking affirmative equitable
relief, and such an action ordinarily must be brought in the county of
residence of the defendants.'74 In Schuehler all parties to the case were non-
residents of the state, and under the Long-Arm Statute'75 they could be
served in their own states because the transactions forming the basis of the
suit occurred in Georgia. Unlike the statutes of some other states which

170. 239 Ga. 68, 235 S.E.2d 486 (1977).
171. For a partial listing of the states following this view, see Annot., Fraudulent Trans-

fers-Time Limitations, 100 A.L.R.2d 1094, §5 (1965).
172. 240 Ga. 106, 239 S.E.2d 526 (1977).
173. 239 Ga. 520, 238 S.E.2d 65 (1977).
174. GA. CODE ANN. §2-4303 (1977); Stolaman v. Stolaman, 220 Ga. 899, 142 S.E.2d 70

(1965).
175. GA. CODE ANN. §24-113.1 (1971).
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permit only resident plaintiffs to invoke them, "' under our statute, the
residence of the plaintiff is immaterial. As the court further reasoned, the
superior court of the county where the land lies is one of general jurisdic-
tion with power to hear and decide all questions involved, and "it is doubt-
ful that the courts of a sister state could grant adequate relief in a real
property partitioning proceeding brought in that state in regard to Georgia
real estate." '77

Both parties in a partition proceeding consented to an order for the sale
of the residence in McClain v. McClain,7 ' but on the same day as the
order, the house was struck by lightning and destroyed. The trial court
refused to rescind the consent order on the ground of changed conditions
under which the property mght now be treated as three vacant lots divisi-
ble in kind, and the appellate court affirmed. Although conceding that -the
judge in partition proceedings has full power to amend his orders to make
them conform to law and justice, and to mold the decree so as to do justice
and equity to all parties, the court took the position that the order should
not be reversed unless an abuse of discretion was shown. The fact that
clearing the property would cost $3000, and that more debris lay on one
part than the other, justified the order, in the court's opinion.

The liability in tort of an "owner or occupier of land"'7 9 has frequently
been invoked by negligence lawyers looking for defendants in damage suits
for personal injuries. Corporate directors, trustees, and even judges, have
been surprised to find themselves served with suits charging them with
personal liability in huge sums, although most cases of this kind are dis-
missed on summary judgments. Becknell v. McConnell"" appeared to be
a similar case, in which a receiver was charged with personal liability for
injuries'sustained by a real estate agent visiting the house which the supe-
rior court had appointed him to advertise and sell. The appellate court
reversed the summary judgment absolving the receiver from liability. The
court recognized that a receiver appointed merely to complete a sale has
no authority to take possession and no obligation to maintain the property,
but in this case, the order of appointment specified that the property "and
all title incident thereto" be placed in the receiver. The appellate court
took the position that under such an order, liability may exist, either
personally or in his official capacity, under facts to be determined by a
jury. Since the mere defense of a personal injury case before a jury is
always expensive regardless of the outcome, attorneys who are appointed
receivers of rpal et.ate should either be sure the order of appointment does
not cast them into the role of landowners under Ga. Code Ann. §105-401,
or they should provide for liability insurance.

176. See MINN. STAT. ANN. §303.12 (1969).
177. 239 Ga. at 525, 238 S.E.2d at 68.
178. 241 Ga. 162, 243 S.E.2d 879 (1978).
179. GA. CODE ANN. §105-401 (1968).
180. 142 Ga. App. 567, 236 S.E.2d 546 (1977).
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XI. MATERIALMEN'S LIENS

In Adair Mortgage Co. v. Allied Concrete Enterprises, Inc.1"" the court
clarified confusion about the meaning of the 1968 amendment to the Geor-
gia lien laws."'2 Two previous opinions"13 had appeared to hold that under
the 1968 amendment, suit must be filed against the owner in all cases
within twelve months from the due date of the lien. Under the revised
ruling, the twelve-month limitation applies only where judgment need not
be first obtained against the contractor.

The filing of a claim of lien renders the title unmarketable even though
the amount due may be in bona fide dispute, and although statutes giving
such drastic power to a claimant without judicial supervision have been
constitutionally sustained,"'" a number of states have provided a remedy
for the landowner by permitting the dissolution of the lien through the
filing of a bond,"" which in effect transfers all claims of the lienor from the
land to the personal liability of the bondsmen. 86 Broadly speaking, all
defenses which could be asserted in a lien foreclosure action may be pre-
sented in a suit on the bond. In Apex Supply Co. v. Commercial Union
Insurance Co.'8 7 the action on the bond was successfully defended on the
ground that the materialman had waived his lien by crediting undirected
payments to a general account which included several different construc-
tion jobs, but did not include the job covered by the bond. It was incum-
bent upon him, said the court, to keep separate accounts and ascertain
each time from the contractor on what contract the money was being paid,
and failure to do so constituted a waiver of the lien. Such rulings are
indicative of the strict construction given lien statutes, since they stand
in derogation of common law.

Another attack on the constitutionality of the Georgia lien laws came
before the court in Fayetteville-85 Associates, Ltd. v. Samas, Inc.,'M rais-
ing the same objections already overruled in Tucker Door & Trim Corp. v.
Fifteenth Street Co., 19 and reaching the same result. The statutes, said the
court, do not deprive landowners of their property without notice and
hearing. Although the filing of a lien may interfere with the sale or en-
cumbrance of the property, it is not a legal obstacle to a sale or loan, and

181. 144 Ga. App. 354, 241 S.E.2d 267 (1977).
182. GA. CODE ANN. §67-2002 (Supp. 1978).
183. Whitley Constr. Co. v. Carlyle Real Estate Ltd., 137 Ga. App. 113, 222 S.E.2d 895

(1975) and Associated Distribs. v. De La Torre, 138 Ga. App. 71, 225 S.E.2d 462 (1976).
184. Ruocco v. Brinker, 380 F. Supp. 432 (S.D. Fla. 1974); Gallingan v. Malz, 55 A.D.2d

733, 389 N.Y.S.2d 432 (1976).
185. GA. CODE ANN. §67-2004 (Supp. 1978).
186. J. R. Christ Constr. Co. v. Willette Assocs., 47 N.J. 473, 221 A.2d 538 (1966); Jung-

bert v. Marrett, 313 Ky. 338, 213 S.W.2d 84 (1950); Stein Steel & Supply Co. v. K. & L.
Enterprises, 97 Ga. App. 71, 102 S.E.2d 99 (1958).

187. 143 Ga. App. 131, 237 S.E.2d 649 (1977).
188. 241 Ga. 119, 243 S.E.2d 887 (1978).
189. 235 Ga. 727, 221 S.E.2d 433 (1975).

19781



MERCER LAW REVIEW

the situation is unlike that of a garnishment, 90 in which there is an actual
seizure of funds.

Most cities and counties now have ordinances making water bills and
sanitation charges liens on the real estate, and sometimes they are given
the same status as ad valorem tax liens in addition to the right to deny
service. DeKalb County has such an ordinance, and Bowery Savings Bank
v. DeKalb County"' sustained the validity of the lien not only against the
landowner who incurred it, but also against a purchaser at a foreclosure
sale. The court was confronted with an earlier decision in Davis v. Weir, " 2

under which a city was forbidden to deny service to a tenant because the
previous tenant or owner had not paid his bills, reasoning "[tihe City has
no valid governmental interest in securing revenue from innocent appli-
cants who are forced to honor the obligations of another or face construc-
tive eviction from their homes for lack of an essential to existence-
water.' ' 93 These considerations do not apply to a bank which takes over
its mortgaged property upon foreclosure, and it cannot claim priority over
such liens any more than ad valorem taxes."'

A materialman waives his lien when he supplies a contract improving
several tracts owned by different parties, but keeps only one general ac-
count, mingling debits and credits. However, where he produces a number
of invoices all designating a particular job, and gives credit for all pay-
ments made by the contractor, no waiver will be implied. In Rickman
Brothers Lumber & Supply Co. v. Martin, "' the materialman sued on the
invoices designating the defendant's property, and showed a single pay-
ment of $1000, which he first allocated in his complaint one-third to defen-
dant's property and one-third each to others. He amended prior to any pre-
trial order, by allocating the entire $1000 to the defendant's account. This
saved the case. After the amendment, any error in the allocation of credits
could only redound to the benefit of the defendant.

Home Mart Building Centers, Inc. v. Wallace'" is a striking example of
how confusing lien litigation can become, especially when lawyers proceed
without checking the title. Without attempting to relate the facts or the
tortuous path of the case through the courts, we prefer to examine two of
the rulings made, one of which is difficult to accept on the available infor-
mation.

The questionable holding is that a purchaser at a foreclosure sale takes
title superior to materialmen's liens for work done prior to the filing of the
security deed, unless an equitable proceeding is brought by the lien claim-
ants to set aside the deed on proof that the purchaser was not a bona fide

190. See Coursin v. Harper, 236 Ga. 729, 225 S.E.2d 428 (1976).
191. 240 Ga. 528, 242 S.E.2d 50 (1978).
192. 497 F.2d 139 (5th Cir. 1974).
193. Id. at 145.
194. Annot., Liability For Utility Charges, 19 A.L.R.3d 1227 (1968).
195. 144 Ga. App. 39, 240 S.E.2d 308 (1977).
196. 144 Ga. App. 19, 240 S.E.2d 582 (1977).
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purchaser. While it may be true that a foreclosure deed is valid and supe-
rior to such liens, it is submitted that any court (especially a superior court
as here) in which a lien foreclosure proceeding is filed can pass upon all
questions of priority between lien and subsequent security deeds.

The other ruling is that the court cannot render a judgment enforcing a
materialman's lien where the only defendant is the successor in title of the
owner as of the date of furnishing. This agrees with the holding in
Oglethorpe Savings and Trust Co. v. Morgan 97 that a subsequent pur-
chaser with notice of a claim of lien takes subject to it, and is not even a
necessary party to the foreclosure proceeding against the former owner."58

The frustrations of a lien claimant are vividly illustrated in Melton v.
Pacific Southern Mortgage Trust,"" which was reversed by the Georgia
Supreme Court."00 Both courts agreed that while the filing of bankruptcy
by the contractor freezes the rights of all parties by depriving the state
courts of jurisdiction to proceed, the filing of a claim in the bankruptcy
court will take the place of the proceeding against the contractor required
by Georgia law. The court of appeals ruled that the recorded claim of lien
was insufficent because it named the owner with whom the claimant con-
tracted, and not the transferee of the property who owned it when filed.
The supreme court did not discuss this point, but the cases indicate such
a claim of lien should be sufficient. 0' However, some courts have sustained
the filing of the claim against the new owner, he being the party most
concerned. 02 In Georgia, the proceeding to foreclose must be brought
against the person owning the property when materials were furnished, not
a subsequent transferee, 0 3 and a transferee with notice is not even a neces-
sary party.204 It would follow that no claim of lien naming the transferee is
required. The principal ruling of the supreme court dealt with the fact that
the lienor proceeded in the bankruptcy court against the originial owner
who authorized the work, instead of the transferee. The court regarded the
original owner "as the contractor, i.e., as the person with whom the materi-
alman contracted, as well as the one-time owner." Therefore, the lienor
complied with Georgia law by proceeding'within twelve months against the
former owner as a "contractor," in the bankruptcy court. But the court also
ruled that he was in fact relieved of any such requirement by the very fact

197. 149 Ga. 787, 102 S.E. 528 (1920).
198. It should be added that the Oglethorpe opinion is repugnant to all principles of fair

play and due process, and there should at least be a statutory requirement that the present
owner be a party to the lien foreclosure.

199. 144 Ga. App. 600, 241 S.E.2d 609 (1978).
200. 241 Ga. 589, 247 S.E.2d 76 (1978).
201. Thorn v. Barringer, 73 W. Va. 618,81 S.E. 846 (1914); Carswell v. Patzowski, 20 Del.

403, 55 A.342 (1903).
202. Schuholz v. Walker, 111 Ohio St. 308, 145 N.E. 537 (1924); Tolder v. Satterwaite,

200 Kan. 103, 434 P.2d 814 (1967); Davis v. Big Horn Lumber Co., 14 Wyo. 517, 85 P. 980
(1906).

203. Reynolds v. Magbee Bros. Lumber & Supply Co., 244 Ga. 379, 162 S.E.2d 327 (1968).
204. Oglethorpe Say. And Trust Co. v. Morgan, 149 Ga. 787, 102 S.E. 528 (1920).
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that such "contractor" was in bankruptcy. The action in state court to
foreclose the lien was not subject to the twelve month time limit, despite
the amendment of 1968. "' Here the supreme court agrees with the court
of appeals' position in Montgomery v. Richards Building Materials, Inc.",
and Adair Mortgage Co. v. Allied Concrete Enterprises, Inc.107

The Georiga lien statute " ' limits the liability of a landowner for mechan-
ics' and materialmen's liens to the total contract price, and if the contrac-
tor abandons construction, the owner may deduct the cost of completion
from the original contract price within the rule.10 In Hausen v. James
Development, Inc.,210 the court applied the same principle, ruling that
where the cost of completion added to payments already made to the
contractor exceeded the original contract price, there could be no recovery
by lien claimants.

XII. MORTGAGES

Georgia law on acceleration clauses has suffered gradual erosion since
the notable decisions in Lee v. O'Quinn' and Verner v. McLarty.12 Stu-
dents of mortgage law are well aware that courts of equity do not counte-
nance a literal acceptance of the copious fine print which scriveners insert
in mortgages or other security instruments. "Once a mortgage, always a
mortgage," means that such insertions cannot be relied upon to clog or
defeat the right of redemption."' Acceleration clauses are a favorite device
for entrapment of hard pressed borrowers, for whom missing a monthly
payment may be disastrous, unless they can hastily raise the entire
amount due. There is a famous dissenting opinion of Justice Cardozo21 in

205. GA. CODE ANN. §67-2002 (Supp. 1978).
206. 122 Ga. App. 472, 177 S.E.2d 507 (1970).
207. 144 Ga. App. 354, 241 S.E.2d 267 (1977).
208. GA. CODE ANN. §67-2001 to -2004 (Supp. 1978).
209. See E. Smith Heating & Air Cond., Inc. v. Biggers, 139 Ga. App. 216, 228 S.E.2d

203 (1976).
210. 143 Ga. App. 265, 238 S.E.2d 265 (1977).
211. 184 Ga. 44, 190 S.E. 564 (1937).
212. 213 Ga. 472, 99 S.E.2d 890 (1957).
213. "The debtor or mortgagor cannot in the inception of the instrument, as a part of or

collateral to its execution, in any manner deprive himself of his equitable right to come in
after a default in paying the money at the stipulated time, and to pay the debt and interest,
thereby to redeem the land. . . no matter what stipulations the parties may have made in
the original transaction purporting to cut off this right." J. Pu -i, EQuJr, j sirnDEcE,
§1193 (5th ed. 1941). "In Coate on Mortgages, 492, it is said that equity is ready to receive
the excuses of the mortgagor, not only for the purpose of giving him time to procure the money
previously to the foreclosure, but also for the purpose of opening the foreclosure, even after
many years' quiet possession by the mortgagee under an absolute decree of foreclosure,
confirmed, signed and enrolled." Golden v. Fowler, 26 Ga. 451, 463 (1858).

214. Graf v. Hope Bldg. Corp., 254 N.Y. 1, 171 N.E. 884 (1930), which soon became the
majority view in Rockaway Park Series Corp. v. Hollis Auto. Corp., 206 Misc. 955, 135
N.Y.S.2d 588 (1954), aff'd, 285 A.D. 1140, 142 N.Y.S.2d 364 (1955). See also Bisno v. Sax,
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which it is pointed out eloquently that not even the acceleration clause can
prevent equity from relieving a mortgage debtor from the loss of his re-
demptive rights.' 5 But many recent opinions of the Georgia appellate
courts betray a complete unawareness of this equity rule" ' and the most
recent example is Commercial Bank & Trust Co. v. Buford. 7 The decision
reversed an enlightened ruling by the Spalding Superior Court and
adopted a literal reading of the default provisions of the instrument." It
seems that the borrower, Buford, gradually fell behind in his payments,
and the bank warned him that the note was "in danger of foreclosure." He
then paid (and the bank accepted) three of the four past due instalments
within ten days, erroneously thinking he was up to date, but by the time
he made the last late payment the bank had already foreclosed under a
power of sale without notice to him. The appellate court upheld the legality
of the foreclosure on the ground that no obligation rested upon the bank
to notify Buford of its silent acceleration because notice was waived in the
security deed. A jury could well have found that continued acceptance of
scheduled payments after an alleged decision to demand the entire amount
of the loan constituted such inconsistent conduct as to mislead the unsus-
pecting borrower, raising an estoppel under all equitable principles.

A deed containing an assumption agreement was the subject of litigation
in Boxwood Corporation v. Berry.2"' The deed was executed by a corpora-
tion to its sole stockholders as a liquidation of its assets, and contained a
recital that the grantees assumed an outstanding security deed on the
property. Three years later, after dissolution of the corporation, there ap-
peared of record a corrective deed between the same parties striking the
assumption clause, but the grantees had already conveyed the property to
a third person under a deed containing the original language of assump-
tion. It was contended that there was no valid consideration for the as-
sumption, but the appellate court regarded the receipt of title to the prop-
erty as sufficient consideration. It is true as stockholders they may already
have been entitled to distribution of the land, but the corporation could
instead have sold it and distributed the proceeds to them. Stockholders,
upon distribution to them of assets of the corporation, in all cases take title

175 Cal. App. 2d 714, 346 P.2d 814 (1960); Jacobsen v. Clanahan, 43 Wash. 2d 751, 264 P.2d
253 (1953).

215. "There is no undeviating principle that equity shall enforce the covenants of a mort-
gage, unmoved by an appeal ad misericordiam, however urgent or affecting. The development
of the jurisdiction of the chancery is lined with historic monuments that point another
course. . . . To all this, acceleration clauses in mortgages do not constitute an excep-
tion. . . . Let the hardship be strong enough, and equity will find a way, though many a
formula of inaction may seem to bar the path." 254 N.Y. 1, 171 N.E. 886, 887, 888 (1930).

216. See also Fulton Nat'l Bank v. Horn, 239 Ga. 648, 238 S.E.2d 358 (1977) involving
personalty.

217. 145 Ga. App. 213, 243 S.E.2d 637 (1978).
218. The exact language is not quoted but apparently it conferred a right of acceleration

without notice.
219. 144 Ga. App. 351, 241 S.E.2d 297 (1977).
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subject to its debts,12 0 but this is not a personal liability unless expressly
assumed.

In Sylvan Property Management, Inc. v. Garner, 2 2 a deed of gift con-
tained a recital by which the grantee assumed payment of an outstanding
loan against the property, and the grantee sought to have the deed re-
formed or corrected, contending that the assumption clause was included
by mutual mistake of fact. The court, in reply, pointed to the equity rule2

2

that mere volunteers are not entitled to relief against mistake.12' It was also
contended that any liability of the grantee under the assumption clause
was terminated by a reconveyance of the property back to the grantee, but
the court fouhd that such reconveyance (ordinarily effective for that pur-
pose) came too late, since it was not made until after the filing of suit.

Georgia law provides for the giving of mortgages or security deeds as
indemnity,24 but examples are not plentiful in the books. Glenn v. Allen 2

2-

provides such an example. There, the grantee in the security deed (mortga-
gee) went surety on a criminal bond, and the grantors (mortgagors) con-
veyed their land as security for any loss he might suffer if the prisoner
failed to appear after appeal, up to $30,000, "provided that such claim
shall have been determined by July 31, 1974.1''- 2 Although it turned out
that the criminal appeal was decided by affirmance of the conviction on
June 17, 1974, judgment on the bond was not entered in the lower court
until February 5, 1975, after the prisoner failed to appear at the August
1974 term of court. The opinion declined to overrule the finding of the
lower court that the deed had expired by its terms, in reliance upon certain
technical rules of the supreme court, without getting into the merits. But
it seems obvious, that on July 31, 1974, the surety on the bond had not
yet suffered any loss, since the date for the prisoner's reappearance in court
had not arrived.

Despite many complaints from the bench and bar, Georgia continues to
tolerate an outrageous rule of law which most states have rejected. The
open-end clause, under which the mortgage or security instrument covers
not only a specified debt, but all other past, present, or future indebtedness
between the parties, has been greeted with open arms by the appellate
courts. True, in 1928, it was said that future advances by the lender must
have been made without notice of a sale, in order to be enforceable against

220. Chevron Oil Co. v. Clark, 291 F. Supp. 552 (S. D. Miss. 1968), rev'd in part, 432 F.2d
2th (5.h IM -l7 .Tewn of Hampton v. Hampton Beach Improvement Co., 107 N.H. 89,

218 A.2d 442 (1966); Jesse A. Bland Co. v. Knox Concrete Prods., 207 Tenn. 206, 338 S.W.2d
605 (1960).

221. 144 Ga. App. 747, 242 S.E.2d 292 (1978).
222. GA. CoDE ANN. §37-217 (1962).
223. But the assumption clause itself would suffice to convert a deed of gift into one

executed for a valuable consideration. Boxwood Corp. v. Berry, 144 Ga. App. 351, 241 S.E.2d
297 (1977).

224. GA. CODE ANN. §67-114 (1967).
225. 239 Ga. 646, 238 S.E.2d 438 (1977).
226. Id. at 646, 238 S.E.2d at 439.
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a purchaser."' But, later cases have swept aside this exception and all
others, except those imposed by statute."' In Commercial Bank v.
Readd,2 129 the purchaser assumed a loan deed containing an open-end
clause after his attorney had verified the amount then due with the bank,
and commenced making payments as scheduled. Then the bank made an
additional loan to the former owner of almost $4000 on the security of his
furniture (which turned out to be already overencumbered). The bank then
fell back on its original loan instrument with the open-end clause; and the
appellate court agreed, with one dissent and one reluctant concurrence.
The purchaser claimed estoppel, and it has been established that a creditor
who furnishes the purchaser with an assumption figure cannot, after the
purchase in reliance thereon, claim that a larger amount was due.23

The majority opinion pointed out that these cases do not involve open-
end provisions, which appear of record as a warning to all future purchas-
ers. The concurring opinion of Justice Hill set forth the overwhelming
weight of authority over the country denying priority to a creditor who
makes further advances with notice of a sale or junior encumbrance.2 1

Although some states have met the situation with new statutes, "Georgia
law provides no clear means of protecting buyers who assume 'open-end'
obligations of the present owner in purchasing a home. Refinancing of
'open-end' security obligations and inability to make second mortgages
with other lenders is the practical consequence of this inflexible Georgia
rule. . . . A means of obtaining such protection is sorely needed." 2

The open-end mortgage came in for a new look in McCullough v. Georgia
Railroad Bank & Trust Co.2 The Richmond County Bank took a security
deed from the plaintiff for a $20,000 loan, and subsequently that bank
merged with Georgia Railroad Bank & Trust Company, under the name
of the latter. Thereafter, the new bank made an additional loan to the
plaintiff in reliance upon the same security deed and its open-end clause.
Georgia law, however, limits the operation of open-end clauses to debts
between "the original parties."' It is arguable that the new bank is one
and the same as the original, but on the other hand, it seems obvious that
Georgia Railroad and Trust Company was not an "original party," and this
was the view of the appellate court. True, the statutes relative to merger
of banks bestow upon the resulting bank all the rights and property of the

227. Hurst v. Flynn-Harris-Bullard Co., 166 Ga. 480, 143 S.E. 503 (1928).
228. GA. CODE ANN. §67-1316 (Supp. 1978) limits the operation of open-end clauses to ex

contractu obligations between the original parties.
229. 240 Ga. 519, 242 S.E.2d 25 (1978).
230. Fairview Terrace, Inc. v. Roberts, 215 Ga. 407, 110 S.E.2d 641 (1959); Gill v. Myrick,

228 Ga. 253, 185 S.E.2d 72 (1971). But see Estes v. Republic Nat'l Bank, 462 S.W.2d 273 (Tex.
1970).

231. Annot., Optional Advances Under Mortgage, 138 A.L.R. 566 (1942); AMEWcA LAW
OF PROPERTY §16.74 (1977); 55 AM.JuR.2D Mortgages §1090 (1971).

232. 240 Ga. at 523, 242 S.E.2d at 28.
233. 144 Ga. App. 698, 242 S.E.2d 271 (1978).
234. GA. CODE ANN. §67-1316 (Supp. 1978).
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two former banks, but this more closely resembles the rights of a transferee
than an original party. The case was reversed by the supreme court on
certiorari,25 which held that the bank became an original party by merger.
A 1978 statutel was not relied upon, but was mentioned by the court,
providing that the term "original party" shall include any bank, trust
company, or other corporation into which the grantee shall be merged or
consolidated.

The supreme court affirmed the decision of the court of appeals in Old
Stone Mortgage & Realty Trust v. New Georgia Plumbing, Inc., 2"7 which
had adopted the rule already prevailing in most jurisdictions that one who
subordinates 'a first lien to a third liep makes his lien inferior to both the
second and the third liens.23 The supreme court observed that "[tihe
reasonableness of the rule is seen simply by contemplating the ensuing
consequences if the senior security deed is subordinated to the junior secu-
rity deed to the detriment of the intervening lienholder known to the par-
ties. This would destroy the legal rights of the intervening statutory lien-
holder and cannot be approved."' 9 The court left open the possibilities
that the rule may not apply if the subordination is made conditional that
there are no intervening liens, or if the agreement is merely that the senior
and junior mortgagees are switching positions in the scale of priorities
without affecting intervening liens.

When construction loans go wrong, there is an increasing trend toward
suing the lender for alleged negligence. In Quilfo v. Creel,210 the installers
of carpeting sued the homeowner but also made the lender a defendant,
alleging want of reasonable diligence in making disbursements from the
loan escrow account without securing affidavits certifying work completion
as the escrow agreement required. The appellate court exonerated the
lender on two grounds: (1) the carpet installation job was not done under
the general contract and was therefore not payable out of the escrow funds,
and (2) the requirement of affidavits was for the benefit of the lender and
could be waived by it.

Lenders on construction loans generally require the contractor, before
receiving final payment out of the loan proceeds, to present a statement
from the owner that he has inspected the house and acknowledges it to be
completed to his satisfaction and in accordance with the contract. In Clark
v. Aenchbacher,24' the contractor insisted on the signing of such a state-
ment by the owner, telling him he must sign before he could move into the
house. Later, when numerous defvects were discovered, the contractor

235. Georgia R.R. Bank & Trust Co. v. McCullough, 241 Ga. 456, 246 S.E.2d 313 (1978).
236. GA. CODE ANN. §67-1316 (Supp. 1978).
237. 140 Ga. App. 686, 231 S.E.2d 785 (1976), aff'd, 239 Ga. 345, 236 S.E.2d 592 (1977).
238. See the comments in Pindar, Annual Survey of Georgia Law: Real Property, 29

MERcER L. REv. 219, 231 (1977).
239. 239 Ga. at 346, 236 S.E.2d at 593.
240. 144 Ga. App. 653, 242 S.E.2d 319 (1978).
241. 143 Ga. App. 282, 238 S.E.2d 442 (1977).
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claimed he was protected by the acknowledgement. The court refused to
give any effect to the acknowledgement, since concealment of material
facts is fraud and a release obtained by fraud is not binding. In this case,
the lender was not involved in the action for actual and punitive damages
brought by the owner against the contractor.

A bid for the purchase of land at a foreclosure sale is a contract within
the Statute of Frauds24 2 but, prior to 1962, auction bids were exempt, and
the auctioneer's memorandum was a sufficient compliance. The repeal of
Ga. Code Ann. §96-114 in the enactment of the Georgia version of the
Uniform Commercial Code left only a provision in the new act 2 3 applicable
solely to sales of goods,2 44 which states the general rule of all auction sales,
that the auctioneer is agent of both parties. In Moody v. Mendenhal, '5 the
high bidder at a mortgage foreclosure sale was sued for specific perform-
ance of his bid, and the Statute of Frauds was not pleaded. His only
defense was that his bid was based on the assumption that two outstanding
first loans would be satisfied out of the proceeds, although the advertise-
ment expressly offered the sale subject to them. It is obvious that the
bidder was the unfortunate victim of an unilateral mistake, leading him
to bid almost $70,000 in excess of the value of the property, and equity will
often deny specific performance if the price is not fair.2 46 The court found
that the question of fairness had not been properly determined by the trial
judge, and sent the case back for further inquiry.

Where the foreclosure advertisement for a nonjudicial sale recited only
a default "because of non-payment of the monthly installments on said
loan," and it is shown that there was in fact no such default, can the
foreclosure be sustained by proof that some other default existed? That
was the issue in First National Bank of Atlanta v. Ferrell." 7 The advertise-
ment was in error, but another default had occurred and the grantor had
been duly notified of it by letter. The court concluded that when a creditor
has a contractual right to declare a default and accelerates the debt, and
then he correctly communicates that decision in a timely fashion, a subse-
quent foreclosure advertisement stating another and erroneous reason for
default and acceleration does not invalidate the foreclosure. The court
distinguished Lee v. Quinn,24 holding that a creditor advertising default
by unjustified acceleration of monthly payments cannot fall back on de-
fault in payment of taxes. The difference was that no notice of default in
taxes had been given the debtor, said the court, and this constituted an
election not to rely upon it as a ground of default.

242. GA. CODE ANN. §20-401 (1977).
243. GA. CODE ANN. §109A-2-328 (1973).
244. GA. CODE ANN. §109A-2-105 (1973).
245. 238 Ga. 689, 234 S.E.2d 905 (1977).
246. GA. CODE ANN. §37-805 (1962).
247. 239 Ga. 8, 235 S.E.2d 507 (1977).
248. 184 Ga. 44, 190 S.E. 564 (1937).
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There are many new rulings in Georgia construing release clauses in
security deeds. In Cochran v. Teasley,"'4 the court sustained a provision
fixing alternate beginning points for selection by the grantor, requiring
that subsequent releases must then be contiguous to previous lots, and that
the unreleased portion must always be left access to a public road. The
court added that no case was found requiring release provisions to be as
specific as the description of property conveyed must be.20

In Madison, Ltd. v. Price,251 it was established that a mortgage provision
for partial release of land is impliedly conditioned upon a prompt request
being made, and that such a request made ten or twelve months thereafter
is too late. A similar, case was before the court in Hunter v. Georgia Inter-
national Corp.,252 except that the release clause entitled the borrower to
.releases "from time to time and at any time." The appellate court took the
view that the addition of this phrase merely made explicit what was im-
plicit in Madison, making the provision more certain and clearer.

Draftsmanship of release clauses for sales contracts and mortgages or
other security instruments has become the favorite indoor, sport of title
lawyers, and the more elaborate they become, the more probability of
ending up in litigation. That is what happened in Jordan v. Flynt.2 The
sales contract contained verbose language on this point, which was
amended several times. The purchase money mortgage signed at the clos-
ing contained a somewhat different release clause, to which was added a
magnanimous paragraph giving the purchaser a right to release of 142 acres
without payment in addition to other releases based on the amount paid
on the price. The appellate court applied the familiar rule that provisions
of the security instrument executed at the closing prevailed over conflict-
ing provisions of the sales contract. Previous rulings have applied the
principle to sales contract provisions omitted from the deeds, but in
Jordan, we have the converse effect of new agreements in the deeds not
provided for in the sales contract. What happened is undoubtedly a contin-
uous course of negotiations and sparring for advantage between two tough
bargainers, and there is no reason for not accepting the final result over
the prior agreements.

A mortgagor who is himself in default has no right to demand that the
mortgagee comply with a covenant for partial release upon the making of
certain payments. But in Kirk v. First Georgia Investment Corp.,2'' the
mortgagor, though not in default when he requested a release, went into
defaulL by the time the- mortgagee refi'med to give it, and he remained in
default during the subsequent action for specific performance of the cove-

249. 239 Ga. 289, 236 S.E.2d 635 (1977).
250. Note-there is quite a conflict of authority as to the validity of descriptions allowing

the grantee to select from a larger tract. See 72 Am. JuR. 2D Statute of Frauds §329 (1974)
and 77 AM.JUR.2D Vendor & Purchaser §86 (1975).

251. 237 Ga. 904, 230 S.E.2d 297 (1976).
252. 240 Ga. 7, 239 S.E.2d 337 (1977).
253. 240 Ga. 359, 240 S.E.2d 858 (1977).
254. 239 Ga. 171, 236 S.E.2d 254 (1977).
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nant. The principle governing specific peformance applies, said the court.
The party seeking it must show that he has done, or offered to do, or is
ready and willing to do, all that is required of him under the contract. He
must also show that he is able, ready, and willing to do those other future
acts obligating him under the instrument whose enforcement is sought.
Thus, a future default may forfeit the right to a partial release that was
good when made.

Where the release clause in a mortgage provided that no more than half
of the road frontage on "either" side of a certain road could be released
before all of the back property has been released on "either" side of the
road, and further provided that all releases shall run from the road front
to the back property line and must be contiguous to future releases, it was
said in Holcomb v. Word5 that the word "either" was not so ambiguous
as to raise a question of fact for the jury. The language was used to prevent
denial of access to a public street or road to any portion of the property.
This can be accomplished with respect only to one side of the road at a
time, independently of the other side, since access could be had from both
sides of the road. The word "either" can sometimes mean "both," but this
is not the ordinary meaning and was obviously not intended.

Under Ga. Code Ann. §67-1503 (Supp. 1978), no judgment can be ob-
tained for the deficiency of the amount brought in by the foreclosure sale
below "the amount of the debt secured by such deed," unless the sale is
confirmed by order of a superior court judge. In Vaughn & Co. v. Saul, 2

the foreclosed (but unconfirmed) security deed contained an open-end
clause, under which it secured not only the note described, but "any and
all other debts and obligations of grantor to grantee now or hereafter
owing." The grantee was then the holder of several other security deeds on
other property securing other notes, and when the grantee elected .to bring
a common law suit on another note, he was met by the defense that this
note also constituted part of the "debt secured" by the unconfirmed fore-
closure. The supreme court had already held that a nonjudicial foreclosure
sale on other debts secured by other property (but included in the open.
end clause) was not barred by failure to confirm the first foreclosure.u7 And
in Bryant v. Branch,5 ' the court of appeals had made the same ruling as
to a separate unsecured note held by the same grantee who foreclosed a
security deed containing the dragnet clause, by reasoning that the notice
of foreclosure, the advertisement of sale, and the deed under power showed
clearly that the separate note was not included. On these authorities, the
court overruled the defense, the suit in Bryant being based upon an en-
tirely separate note secured by other property. If there had been a small
surplus from the first foreclosure which was applied in part payment of the

255. 239 Ga. 847, 238 S.E.2d 915 (1977).
256. 143 Ga. App. 74, 237 S.E.2d 622 (1977).
257. Salter v. Bank of Commerce, 189 Ga. 328, 6 S.E.2d 290 (1939).
258. 142 Ga. App. 189, 235 S.E.2d 688 (1977).
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second note, there might have been a different question.
More noteworthy for what it says rather than what it holds, Wall v.

Federal Land Bank of Columbia" ' makes a succinct analysis of the nature
of the confirmation proceeding required before obtaining a deficiency judg-
ment. Its purpose, said the court,

is to pass upon the notice, advertisement and regularity of the sale and
to reinsure that the property was sold for a fair value. It provides debtors
with formidable protection against gross deficiency judgments. The
debtor receives notice of the confirmation proceeding and may raise objec-
tions thereto. However, no judgment is rendered against the debtor.
Therefore, we conclude that the confirmation proceeding is not a case
within the constitutional provisions establishing venue?"

The Act of 1935 requiring confirmation of foreclosure sales"' does not per
se invalidate the obligation on which a deficiency judgment is sought, but
merely provides that "no action may be taken to obtain a deficiency judg-
ment" unless the sale is properly confirmed. But under general suretyship
principles,"' if the obligation of the principal "from any cause becomes
extinct," that of the surety also ceases. In Gilbert v. Arneson,2 6

3 the court
squarely took the position that a failure to obtain confirmation terminates
not only the liability of the principal debtor, but also releases the surety.

In Fleming v. Federal Land Bank of Columbia,211 the trial judge found
that the property failed to bring its true market value, but instead of
denying confirmation, ordered a new sale. Both parties appealed. The
defendants contended that a resale may be ordered only "for good cause
shown," but the appellate court's reply was that the low price is good cause
for ordering a new sale as well as for denying confirmation. The plaintiff
contended that the price brought at a regular public sale is prima facie its
market value.us It has now been established that the principle does not
apply to confirmation hearings," The legislature contemplated a separate
analysis of the property values apart from the amount of the bid.

In Federal Deposit Insurance Corp. v. Ivey-Matherly Construction Co.,U?
the appellate court affirmed a denial of confirmation under Ga. Code Ann.
§67-1503, after a mortgage foreclosure sale. It is now clearly that mere in-
adequacy of price alone may be a sufficient ground for denying confirma-

259. 240 Ga. 236, 240 S.E.2d 76 (1977).
M26. d. at 237, 238, 240q _E.2d at 78.
261. GA. CoDE ANN. §§67-1503 to -1506 (Supp. 1978).
262. GA. CoDE ANN. §103-102 (1968).
263. 142 Ga. App. 205, 235 S.E.2d 647 (1977).
264. 144 Ga. App. 371, 241 S.E.2d 271 (1977).
265. For a discussion of this point, see Pindar, Annual Survey of Georgia Law: Real

Property, 29 Mazcaa L. Rzv. 219, 234 (1977).
266. Federal Deposit Ins. Corp. v. Ivey-Matherly Constr. Co., 144 Ga. App. 313, 241

S.E.2d 264 (1977).
267. 144 Ga. App. 313, 241 S.E.2d 264 (1977).

[Vol. 30



REAL PROPERTY

tion and/or ordering a resale, and several opinions to the contrary have
been expressly disapproved. The position of the court of appeals has also
been reviewed and approved by the supreme court in Adams v. Gwinnett
Community Bank.""

Confirmation was denied in Fulton National Bank v. Wood," 9 in which
the property was bid in at $440,000. The petitioner's evidence showed a
value of $325,000 or $440,000, while the borrower's evidence indicated a
value of $852,750. The borrower's appraiser admitted on cross-examination
that his opinion presupposed a sale in parcels over an indeterminatble
period of time. This approach was rejected by the appellate court as an
opinion of "speculative market value at some indefinite time in the fu-
ture," and the case was reversed. (The opinion also offered other reasons
for reversal which have since been disapproved by subsequent opinions of
the court of appeals).2Y

Deficiency judgments are anything but popular, and a mortgagee seek-
ing confirmation of his foreclosure sale27' must be ready for battle. In
Wammock v. Smith, 2

2 the security deed was made in favor of "Wachovia
Realty Investments," a trade name for an REIT, and the foreclosure sale
used the same designation, stating further that certain named individuals
were its trustees. The court overruled the objection that the confirmation
proceeding could not be brought in the name of the trustees. "It is appar-
ent that the trust can act only through its trustees and that it has no
independent legal existence apart from them." 2" It also rejected a conten-
tion that the trustees had failed to comply with Ga. Code Ann. §108-438,
requiring foreign trustees to file certified copies of their appointment before
suing or selling property in Georgia. A petition for confirmation of sale is
not a "suit" but merely an application to the superior court judge.

In hearing a petition for confirmation of a nonjudicial foreclosure sale
under the code,"' the court is directed to "pass upon the legality of the
notice, advertisement, and regularity of the. sale," in addition to the ade-
quacy of the price bid. Would the fact that the indebtedness had been
fully paid have bearing on the "legality" of the advertisement and sale?
Or would it be relevant that all payments to date have been made as re-

268. 238 Ga. 722, 235 S.E.2d 476 (1977).
269. 143 Ga. App. 136, 237 S.E.2d 595 (1977).
270. Note-Potential uses have always been considered in other appraisals, such as tax

valuation (Chivilis v. Backus, 236 Ga. 88, 222 S.E.2d 371 (1976)) and condemnations (Georgia
Power Co. v. Wright, 134 Ga. App. 474, 214 S.E.2d 724 (1975)). This should be even more
the rule in confirmation cases, where the court is looking to the "true market value," not the
present market value. The point was discussed in the 1976 survey, Pindar, Annual Survey of
Georgia Law: Real Property, 28 MEscER L. REv. 234-238 (1976). True marketing of land
requires orderly planning, developing and advertising, to overcome panic, depression and
other psychological factors.

271. Under GA. CODE ANN. §§67-1503 to -1506 (Supp. 1978).
272. 143 Ga. App. 186, 237 S.E.2d 668 (1977).
273. Id. at 187, 237 S.E.2d at 670.
274. GA. CODE ANN. §67-1505 (Supp. 1978).
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quired by the loan documents? The reaction of our appellate courts has
been that it was not intended in confirmation hearings to open up all
questions of legality, including the existence of default, but only questions
concerning the publication of notice, the time and place of the sale, and
the proper conduct of the auction at the courthouse door. If the hearing
could be expanded further, with charges of fraud, misunderstanding, oral
agreements, "mutual departures" and the like, the litigation would be
interminable. In Hamilton Mortgage Corp. v. Bowles,17 5 confirmation
was defended by claims of estoppel, novation, increase of risk, and failure
of consideration, with prayers for equitable relief and damages. The
appellate court rejected these contentions, and reversed a denial of con-
firmation, following its own opinion in Jones v. Hamilton Mortgage
Corp.,2

11 rather than National Community Builders, Inc. v. Citizens &
Southern National Bank,2 " in which the court considered (and rejected)
contentions that the loan was not legally in default.

Keever v. General Electric Credit Corp.28 also dealt with the permissible
scope of the hearing of a petition for confirmation after foreclosure of a
security deed. The mortgagor complained that the property was offered for
sale in two separate tracts, instead of as a whole.21 The court's position
was that such an issue is relevant in a confirmation hearing only where
shown to have prevented the land from bringing its true market value.
Then too, the deed expressly authorized such a sale. The debtor also de-
fended on the ground that the creditor wrongfully delayed foreclosure for
ten months after default and allowed enormous interest charges to accrue
without endeavoring to mitigate damages. The response of the court was
like the first point: such delay is relevant only to the extent that it may
have reduced the value of the property, and no such showing was made.

There is no question that the legislature, in framing the Anti-deficiency
Statute,2" intended to dispense with deficiency judgments after mortgage
foreclosures unless strict compliance with the sales requirements are
shown. The appellate court in Goodman v. Vinsonz" gave a literally techni-
cal reading of the act, which freed the debtor of all personal liability on
the secured debt unless a report of the sale was tendered to the judge of
the superior court within thirty days after its date. Brushing aside the
usual precedents for regarding the clerk as the representative of the judge
in the performance of non-judicial or clerical functions, 2 the court held

275. i42 Ga. App ... , 2 .2d 198 (177
276. 140 Ga. App. 490, 231 S.E.2d 491 (1976).
277. 232 Ga. 594, 207 S.E.2d 510 (1974).
278. 141 Ga. App. 864, 234 S.E.2d 696 (1977).
279. This cannot be done unless authorized by the deed. McDuffie v. Merchants Bank,

168 Ga. 231, 147 S.E. 111 (1928).
280. GA. CoDE ANN. §67-1503 to -1506 (Supp. 1978).
281. 142 Ga. App. 420, 236 S.E.2d 153 (1977).
282. In re Slattery, 310 Mich. 458, 17 N.W.2d 251, 259 (1945); Commonwealth v. Shawell,

325 Pa. 497, 191 A. 17 (1937).
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that the sale must be reported directly to the judge within the required
period, and filing with the clerk followed by a rule nisi signed only by him
was insufficient.

XH. TAXATION OF LAND

In Buoy v. Chatham County Board of Tax Assessors,'" the court was
presented with another case in which land is owned by a governmental
authority (here the Savannah Airport Commission) exempt from taxation,
which enters into a fifty-year "lease" with a private party who agrees to
construct and operate a motel for travellers. It is already well established
that an estate for years, even on public lands, constitutes taxable property,
whereas a mere license to use is a usufruct only, and not subject to ad
valorem taxes. The court took up the provisions of the document seriatim:

(1) The term exceeded a five-year period, raising a statutory presump-
tion that an estate for years was intended;

(2) The instrument gave the lessee the "exclusive use" of the property,
indicating control and occupancy, rather than the mere privilege of being
on the area;

(3) It permitted the company to mortgage its "leasehold rights" to fi-
nance improvements, thus showing that more than a license was contem-
plated;

(4) It required the company to pay all real estate taxes against improve-
ments erected by it. Since such improvements became tax-exempt as pub-
lic property, this could only have referred to the company's "leasehold
rights" in the improvements;

(5) The company was required to repair and maintain the premises, keep
them insured, and pay all utility bills, all being indicia of ownership rather
than mere usufruct;

(6) The cancellation clause allowed the commission to cancel "the lease-
hold estate" under specified conditions;

(7) The entire tenor of the instrument was to grant the company a right
to build and operate a motelon the commission's land free of any continu-
ing dominion, control, or supervision over its operation. The fact that the
instrument also imposed some restrictions or limitations did not change
the result.

XIV. VENDOR AND PURCHASER

The Georgia Land Sales Act of 19722 makes a number of requirements
for persons subdividing land for sale in lots, and the court in Elmblad v.
Screamer Mountain Development, Inc., 2 affirmed a summary judgment

283. 142 Ga. 172, 235 S.E.2d 556 (1977).
284. GA. CoDE ANN. §84-61 (1975).
285. 144 Ga. App. 146, 240 S.E.2d 239 (1977).
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against the developer for non-compliance with the registration feature of
the Act. However, the purchaser's remedy of rescission of the purchase
contract and recovery of payments may be asserted only against the ven-
dor. The other parties named as defendants, the parent corporation owning
the stock in the vendor corporation, and the president of the vendor, were
properly dismissed, no personal liability having been shown.

Under a mere executory contract of sale, the purchaser obtains no legal
title nor right of possession unless so stipulated in the contract. 86 But if
he pays part of the purchase price and goes into possession, he acquires
an equitable interest in the property.27 Some jurists describe that interest
as similar to a tenancy at will. The Georgia cases have recognized that
an equitable interest arises through the payment of all or part of the
purchase money, and the vendor holds legal title in trust for him.25 In
Cloud v. Jacksonville National Bank,29 the supreme court took the view
that purchasers, in possession under an executory contract upon which
they had paid $400 earnest money, although they had made repairs and
improvements, but had allowed the closing date to pass without tendering
the remaining purchase price (time being of the essence), had no interest
in the property such as to charge a purchaser for value by possession. The
court regarded the earnest money payment as not to be applied upon the
purchase price until the closing of the sale. "They made no effort to perfect
their equity by the payment, or tender of the payment, of the remainder
of the purchase price, and they have not brought their vendor into this
litigation so that any rights they may have had for the enforcement of the
contract might be litigated. Their nominal payment on the purchase price
did not give them an equitable title."2' 1 The court relied upon Grace v.
Means, "2 which held that a purchaser must have paid the entire purchase
price and have a perfect equity before his possession will charge third
persons with notice of his rights. The subject remains in need of clarifica-
tion. Two justices concurred in the judgment only, without an opinion.23

In Kenerly v. Yancey, 2 a broker lost his suit for commission because of
an indefinite sales contract, the provision being: "This contract is made

286. Hambrick v. Bedsole, 93 Ga. App. 192, 91 S.E.2d 205 (1956).
287. Addison v. McEntire, 189 Ga. 279, 5 S.E.2d 666 (1939).
288. Barrell v. Britton, 244 Mass. 273, 138 N.E. 579 (1923).
289. Horner v. Savannah Valley Enterprises, Inc., 234 Ga. 371, 216 S.E.2d 113 (1975).
290. 239 Ga. 353, 236 S.E.2d 587 (1977).
29i. id. aL 355, 236 S.E.2d at 589.
292. 129 Ga. 638, 59 S.E. 811 (1907).
293. Comment-The rule of notice by possession often operates harshly, as we have seen

in Yancey v. Harris, 234 Ga. 320, 216 S.E.2d 83 (1975). See Pindar, Annual Survey of Georgia
Law: Real Property, 28 MmCFa L. REv. 225, 226 (1976). Courts may be pardoned for seizing
on any form of exception which can be found, and there are many. But a purchaser in
possession after he has made an initial payment and erected improvements has acquired a
status which others dealing with the land should respect, if there is any force whatever in
the rule. To say that he has no interest in the land produces only confusion.

294. 144 Ga. App. 295, 241 S.E.2d 28 (1977).

[Vol. 30



REAL PROPERTY

contingent on the purchaser being able to purchase twenty-two acres ad-
joining said property described in this contract (175 acres) and fronting on
Burns and Pleasant Hill Roads. '25 Such language failed to identify the
twenty-two acres either by specific description or by affording a key which
would lead unerringly to the exact location and shape of the tract.

The sales contract in Barton v. E. D. Martin Co. "6 was in regular form
except for the special stipulation that the purchaser was "to secure a 90%
loan." The purchaser had made a down payment of 10% of the price as
earnest money, and sued to recover it on the basis that the special stipula-
tion rendered the contract too vague and indefinite. The exact language
of the stipulation was not set forth, but if it was simply a statement of the
purchaser's financing plan, and not made a condition of the obligation to
purchase, it would not invalidate the contract. Most contracts make liabil-
ity "contingent upon the purchaser's ability to obtain" the loan.2 97 The
appellate court assumed that the stipulation was intended as a statement
of how the purchase price was to be paid, and therefore too vague for
enforcement. Furthermore, the plaintiff was estopped to claim invalidity
because the clause was inserted at his own request.

Although a contract for the sale of land is subject to the Statute of
Frauds and must be in writing, it may be rescinded orally. In Holloway v.
Giddens,2 "1 the contract was signed and $5000 earnest money paid, but the
closing date passed uneventfully, and, after several meetings, the vendor
returned the $5000 to the purchaser, who accepted the check and cashed
it immediately. There seemed to be no clear showing as to what was said,
but the appellate court was satisfied "that both parties intended to walk
away from this contract, which was thereby rescinded.""2 9 This fact made
irrelevant any contention that the contract was invalid because of its vague
financing clause.

A vendor who knowingly sold to a purchaser a residence with an inade-
quate septic tank and drain, and insufficient drainage which caused pond-
ing of rainwater, which facts were unknown to the buyer and not discovera-
ble with due diligence until after a heavy rain, was guilty of such suppres-
sion of material facts as to constitute fraud. This was the holding of the
court of appeals in Wilhite v. Mays.300 But the supreme court took excep-
tion to the statement by the court of appeals that "cases of passive conceal-
ment" will produce "an exception to the rule of caveat emptor." The true
basis of liability in such a case is the principle stated in the code that
"suppression of a fact material to be known, and which the party is under
an obligation to communicate, constitutes fraud." 30' The issue is still one

295. Id. at 296, 241 S.E. 2d at 29.
296. 142 Ga. App. 586, 236 S.E.2d 555 (1977).
297. See Sheldon Simms Co. v. Wilder, 108 Ga. App. 4, 131 S.E.2d 854 (1963).
298. 239 Ga. 195, 236 S.E.2d 491 (1977).
299. Id. at 197, 236 S.E. 2d at 492.
300. 140 Ga. App. 816, 232 S.E.2d 141 (1976), aff'd, 239 Ga. 31, 235 S.E.2d 532 (1977).
301. GA. CODE ANN. §37-704 (1962).
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of fraud, whether it be active misrepresentation or passive concealment.
The Georgia Supreme Court analyzed sale closing procedures in Hayes

V. Gordon. 302 The closing was in the office of a law firm which used the
usual form of closing statement listing the purchase price against amounts
to be disbursed to others, and showing a net balance due the seller. Both
parties signed it under a statement authorizing the closing attorney to
"make proper disbursements in my behalf. ' ' 3

3 The seller accepted the
attorney's check for the net balance due, but it was returned due to insuffi-
cient funds. The seller then sued to cancel his warranty deed, but his
motion for summary judgment was denied and affirmed on appeal. Since
the seller had authorized the closing attorney to receive and disburse all
the closing funds, he must look to the closing attorney for satisfaction, and
has no recourse upon the purchaser. The holding is also consistent with the
rule that an executed sale of land cannot be rescinded by the vendor
because of nonpayment of the consideration, a rule which has been applied
even where the purchaser's own check was bad.3

In Security Title Co. v. Saxon, 3" the problem of escrow agents in closing
sales was involved. The purchaser contended that he instructed the agent
not to record the deed and complete the escrow closing unless a survey
(already being made) showed at least 5.59 acres, but the agent recorded
the papers and disbursed funds despite a survey showing less land. The
agent was held liable in damages, and the danger of being caught in a
conflict of evidence about instructions was vividly illustrated.

XV. WATERS

In Cox v. Cambridge Square Towne Houses, Inc.,w the nuisance com-
plained of was a storm sewer installed on the adjoining land by a private
landowner, which during heavy rains always poured floods of water so as
to overflow the creek running through plaintiff's property. This was slowly
washing the property away. Although the sewer had been installed more
than four years before filing of suit, the appellate court ruled that the
action was not barred, adopting §930 of the Restatement of Torts, under
which a condition which will continue indefinitely entitles an injured
party to elect between an action for all future damages, or treat the nuis-
ance as temporary and sue for all damages occurring within the past four
years with an injunction against further maintenance. "Of course the ap-
pellant (Pla;u;tf m.ay not h ve both prospective damages and an injunc-
tion, but must at trial exercise his election to treat the nuisance here as
continuing or permanent." 30

302. 240 Ga. 19, 239 S.E.2d 344 (1977).
303. Id. at 20, 239 S.E.2d at 345.
304. Harry v. Griffin, 210 Ga. 133, 78 S.E.2d 37 (1953).
305. 144 Ga. App. 136, 240 S.E.2d 272 (1977).
306. 239 Ga. 127, 236 S.E.2d 73 (1977).
307. Id. at 129, 236 S.E.2d at 75.
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A wise administration of Georgia law relating to surface waters calls for
an almost Solomonic wisdom in adjusting the equities of the parties. There
was an "annoying seepage" of rainwater in Daughtrey v. C & D Sportswear
Corp.8 There are many such cases which should not call for the grant of
an injunction, because no irreparable damages are involved, and the status
quo should be allowed to remain unchanged pendente lite. In Daughtrey,
rainwater fell from the defendant's roof into a wide ditch on his own land,
where it accumulated so as to make the plaintiff's yard boggy and unfit
for gardening. The appellate court considered that such a condition did not
necessarily amount to one of irreparable damages, but sent the case back
for a jury trial on the issue of permanent injunction and damages.

XVI. YEAR'S SUPPORT

An award of a year's support to a widow and a minor son purporting to
set aside "37 acres more or less" without further description is void and
leaves title vested in all the heirs at law, and the court in Sudderth v.
Bailey"9 so ruled. The fact that a plat of a thirty-seven acre tract was
attached to the award, but not referred to, would not help.310 The son, now
of age, was estopped to object to its validity where he joined in the execu-
tion of a deed conveying part of the thirty-seven acres to a purchaser,
reciting that it was part of the property set aside as a year's support out
of his father's estate. Hence, he could not claim adversely to the widow's
rights under the year's support award, and during her lifetime the property
remained under her exclusive control. It might be argued that the estoppel
is confined to the part conveyed by the deed, and could not serve to iden-
tify the remaining part of the thirty-seven acres without reference to the
inadmissible plat. But the court's position is that when the son executed
a warranty deed which expressly claimed title under a judgment of the
probate court, that judgment became invulnerable as to him.

XVII. ZONING

If a zoning board is asked to rezone a tract to permit certain questionable
uses, who has standing to complain? Brock v. Hall County"' is one of the
few opinions dealing with the issue of standing. Rezoning had been granted
to permit construction and operation of a dirt race track, and an injunction

308. 239 Ga. 482, 238 S.E.2d 37 (1977).
309. 239 Ga. 385, 236 S.E.2d 823 (1977).
310. But see Georgia Loan & Trust Co. v. Dyer, 233 Ga. 957, 958, 213 S.E.2d 864, 866

(1975), where the court said, "Although the description in the present security deed makes
no reference to a plat, the evidence considered by the trial court at the interlocutory hearing
shows that a plat and other documentary evidence in existence at the time the security deed
was executed could be resorted to in order to ascertain the specific boundaries of the land
conveyed by the deed. This is sufficient to save an imperfect description from being regarded
as insufficient as a matter of law."

311. 239 Ga. 160, 236 S.E.2d 90 (1977).
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was sought in superior court by a number of individuals, who formed the
Chestnut Mountain Community Committee. The court started with the
premise that citizens and taxpayers, as such, have no general right to
attack an undesirable zoning order, but must show some special damage
peculiar to themselves rather than as members of the general public, as in
cases of public nuisances. 2 In this case, no such showing was made suffi-
cient to establish the aggrieved party status.

In Ervin Co. v. Brown'32 it was established in this state that conditional
zoning is valid, but "contract zoning" is not. The difficult problem is to
draw a firm line between the two. The problem was again attacked in Cross
v. Hall County."' Conditional zoning is rezoning upon conditions not appl-
icable to other land within the same classificaton. It may be upheld where
shown to be a valid exercise of the police power for the protection of
adjoining lands or as mitigating the shock of the zoning change to them.
Conditions not meeting this test are invalid, especially where the board is
induced to grant the change on the strength of proposals offered by the
applicant on what is in essence a contractual basis. Upon this line of
reasoning, the appellate court approved the grant of a rezoning for the
operation of a rock quarry conditioned upon the applicant's agreement to
resurface the road leading to the quarry. The condition served to lessen the
harsh impact of the operation of a rock quarry on the property.3 2 5

XVIII. NEW GEORGIA LEGISLATION

The 1978 General Assembly of Georgia managed to accumulate a huge
mass of new material for future interpretation by the courts and for regula-
tory enforcement. There is a new Public Revenue Code," 6 which fortun-
ately will not go into effect until January 1, 1980, furnishing us with 486
pages to be re-checked against existing law. The ecologists have been ac-
tive, and we now have a new Air Quality Act,37 a Coastal Management
Act, 3 8 and a Resources Recovery Act .32 Revisions of the commercial code 3

"

have given us a complete re-writing of the Secured Transactions Article. 2'
There is an act purporting to grant tax exemptions to international banks
and agencies,31 and a new Mental Health Act.3

2 Every year the General

312. GA. CODE ANN. §§72-102, -202 (1973).
313. 228 Ga. 14, 183 S.E.2d 743 (1971).
314. 238 Ga. 709, 235 S.E.2d 379 (1977).
315. The concurring opinion by Justice Hail, which goes into the same problem, is very

illuminating.
316. GA. CODE ANN., tit. 91A (Supp. 1978).
317. GA. CODE ANN., ch. 43-27 (Supp. 1978).
318. GA. CODE ANN., ch. 43-26 (Supp. 1978).
319. GA. CODE ANN., ch. 69-15A (Supp. 1978).
320. Is it still "uniform?"
321. GA. CODE ANN., ch. 109A-9 (Supp. 1978).
322. GA. CODE ANN. §92-158 (Supp. 1978).
323. GA. CODE ANN., ch. 88-5 (Supp. 1978). Real estate lawyers are always concerned with
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Assembly tinkers with the landlord and tenant relation, especially the
dispossessory proceeding, and this year was no exception.2 ' Discrimination
by reason of race, color, sex, religion or national origin is prohibited in the
sale, financing, or leasing of housing accomodations.3 25 There is also an Act
for the Protection of Survey Monuments, 326 and a new statute, Foreclosure
of Mortgages on Personalty, 3

2 which also amends the Open-End Mortgage
Act 325 by preserving the character of an "original party" for a corporate
lender which merges into another corporation.

questions of insanity and guardianships.
324. GA. CODE ANN. §61-302 (Supp. 1978) authorizes service by tacking or by leaving it

with any sane adult residing on the premises. GA. CODE ANN. §61-413 (Supp. 1978) extends
the dispossessory proceeding to mobile homes.

325. GA. CODE ANN., ch. 99-49 (Supp. 1978).
326. GA. CODE ANN., ch. 85-16F (Supp. 1978).
327. GA. CODE ANN., ch. 67-7 (Supp. 1978).
328. GA. CODE ANN. §67-1316 (Supp. 1978).




