
Local Government Law

By R. Perry Sentell, Jr.,*

Although prior to the event it hardly appeared possible, developments
during this survey period have been even more frantic than in the past.
Local government remains remarkably alluring to both litigation and legis-
lation. Only the more noteworthy developments can be but summarily
treated at best. The cases have been loosely organized by topic, and the
noted statutes are all general ones.

Welcome again to a prolific plateau.

I. COURT DECISIONS

A. Municipalities

Incorporation. The mere mention of some matters in municipal law
prompts instinctive analytical attention to the individual order of munici-
pal incorporation. Such was the matter and judicial response in the contro-
versy litigated under the style of Reece v. Town of Lyerly.I The issue was
the location of the plaintiff's land, and the confusion arose from the munic-
ipality's original charter territorial description which depended upon the
location of the railroad depot.' "The legislature obviously intended that
the center of the railroad depot be used as the beginning point for measur-
ing the one-half mile distance to Lyerly's boundaries,"3 said the supreme
court. "This is not only in accord with general property law. . . but also
comports with other acts of incorporation around that time period."4 Be-
cause the depot had been relocated, and because its original location was
the subject of conflicting evidence, the court concluded that the issue was
one for the jury. "Accordingly, the trial court is ordered to instruct the jury
that the center of the railroad depot, as it existed in 1891, when deter-
mined, is to be the beginning point for measuring Lyerly's boundaries."' 5
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1. 239 Ga. 227, 236 S.E.2d 347 (1977).
2. The plaintiff denied the liability of his property to municipal taxation.
3. 239 Ga. at 228, 236 S.E.2d at 348.
4. Id.
5. Id. at 229, 236 S.E.2d at 348. In another boundary controversy, Loyd v. City of Irwinton,

142 Ga. App. 626, 236 S.E.2d 889, 890 (1977), the court of appeals rejected a municipal effort
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Not all local government charters give life to municipalities in Georgia,
and this was the message of Columbus v. Troup County Electric Member-
ship Corp.6 There, the court of appeals reemphasized a former determina-
tion by the supreme court7 that the 1971 charter for "Columbus, Georgia",,
created a "new political entity" but not a municipality.' Consequently,
held the court, areas of the county unincorporated prior to the enactment
of that charter did not thereby become a part of a municipality nor subject
to a requirement for percentage-of-sales contributions from cooperatives
under the Electric Membership Corporation Act.'"

Home Rule. On at least two interesting occasions during the survey
period, munibipal "home rule" was the subject of further judicial evolu-
tion. Both those occasions provided apt presentations of the dual thrusts
of the home rule concept: The recognition of local power and the restriction
of state authority."

In addition to delegating various powers to municipalities, the Munici-
pal Home Rule Act of 196512 also expressly reserves certain enumerated
matters for exclusive control by the General Assembly. Unfortunately, but
typically, some of those reservations are stated with less than desirable
preciseness, and the supreme court has already resolved several disagree-
ments over their coverage.' 3 One of the matters so reserved is "action
affecting the composition, form, [and] procedure for election . . . for the
members of the Municipal Governing Authority,"" and this reservation
was the focus of Bruck v. City of Temple. ' ' Challenged there was the
validity of an ordinance which amended the municipal charter to broaden
the council electoral districts and thereby to encompass newly annexed
territory. This ordinance, the challengers maintained, fell squarely within

to obtain a declaratory judgment: "In its petition the [municipality] alleged the existence
of an 'actual controversy' and the need for relief from uncertainty and insecurity. However,
there was no allegation of danger to the [municipality]. Nor was there any evidence that
the [municipality] was in danger of repudiating any of its obligations or suffering a violation
of its rights in the absence of a declaratory judgment."

6. 143 Ga. App. 118, 237 S.E.2d 603 (1977).
7. Troup County Elec. Membership Corp. v. Georgia Power Co., 229 Ga. 348, 191 S.E.2d

33 (1972).
8. 1971 Ga. Laws 2007.
9. 143 Ga. App. at 119, 237 S.E.2d at 604.
10. "Our decision here leaves Troup County E.M.C. in substantially the same posi-

tion it occupied prior to formation of the unique Columbus government." 143 Ga. App. at
119, 237 S.E. 2d at 605.

11. See generally, Sentell, Home Rule Benefits or Homemade Problems for Geurgiu Local
Government?, 4 GA. ST. B.J. 317 (1968); Sentell, "Home Rule": Its Impact on Georgia Local
Government Law, 8 GA. ST. B.J. 277 (1972). Both are reprinted in R. P. SENTELL, STUDIES IN

GEORGIA LOCAL GOVERNMENT LAw 385, 399 (3d ed. 1977) (hereinafter cited as SENTELL).

12. GA. CODE ANN. §69-1015 to -1020 (1976).
13. For discussion, see Sentell, The Express Exclusions from Home Rule powers. URBAN

GEORGIA 13 (Feb. 1978).
14. GA. CODE ANN. §69-1018 (1976).
15. 240 Ga. 411, 240 S.E.2d 876 (1977).
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the prohibited domain of the above reservation.
In resolving the conflict, a majority of the court made note of the point

that the ordinance served to implement a local statute annexing territory
to the municipality. So fortified, the court rather summarily concluded
that the ordinance "was adopted pursuant to the procedures set out in
[the home rule act], which establishes one of two methods through which
the municipality may amend, its charter without the intervention of the
General Assembly. . . . The ordinance was properly adopted under this
home rule provision and is sustainable thereunder."' 6 With its Bruck deci-
sion, therefore, the court assumed an apparent posture of unprecedented
permissiveness under the 1965 statute."

The most recent addition to Georgia's "home rule" arsenal came in a
1972 amendment to the constitution-popularly known as "Amendment
19.''' That provision authorizes local governments to "exercise powers"
and "provide services" regarding fifteen specified subjects; and in several
contexts the supreme court has held such delegations to vest sole authority
in local governments to the exclusion of the General Assembly. 9 One of the
subjects listed in the amendment is "police and fire protection," and this
was the focus of City of Atlanta v. Myers.0 Challenged there was the
validity of an ordinance imposing a municipal residency requirement for
employees of the police and fire departments. This ordinance, the chal-
lengers maintained, was precluded by a prior existing general statute
which expressly prohibited local residency requirements.2' In defense, the
municipality urged that the ordinance constituted a valid exercise of the
exclusively vested authority delegated by "Amendment 19."

In resolving the conflict, a unanimous supreme court conceded its prior
holdings but reasoned that "there is no indication in the 1972 amendment
to the 1945 Constitution . . . that the grant of power to counties and
municipalities to provide certain services, and to enact ordinances to effec-
tuate the powers given, was intended to preclude the General Assembly
from enacting general laws affecting the manner in which the powers would
be exercised."2 Accordingly, the ordinance was declared unconstitutional

16. Id. at 416-17, 240 S.E.2d at 880.
17. For discussion, see Sentell, The Express Exclusions from Home Rule Powers, URBAN

GEORGIA 13 (Feb. 1978). Any such permissiveness does not mean that the court will fail to
call the municipality to task in respect to complying with the requirements of the home rule
statute itself. In King v. Herron, 241 Ga. 5, 243 S.E.2d 36 (1978), for example, the court
decided that a municipal governing authority's action changing its salary from zero to sub-
stantial amounts was the exercise of the home rule power to "increase" compensation, and
that as such the action must be taken in compliance with stated requirements in the home
rule statute. In this case, the court concluded, those requirements had not been met.

18. 1972 Ga. Laws 1552. As transferred to the 1976 Constitution, the amendment appears
in GA. CONST. art. IX, §4, 2, GA. CODE ANN. §2-6102.

19. For discussion, see Sentell, Local Government "Home Rule": A Place to Stop?, 12 GA.
L. REv. 805 (1978).

20. 240 Ga. 261, 240 S.E.2d 60 (1977).
21. 1975 Ga. Laws 1576.
22. 240 Ga. at 264, 240 S.E.2d at 63.
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as a special law enacted in a case "for which provision has been made by
an existing general law. 23 With its Myers decision, therefore, the court
demonstrated the existence of a stopping point for local government auton-
omy under "Amendment 19." ' ' 1

Annexation. Since the Georgia Supreme Court's remarkable 1974 ap-
proval of "spoke annexation" under the "100% method,""z the subject has
been one of high interest in legal circles."6 Indeed, the 1976 General Assem-
bly sought to restrict such activity, but postponed the effective date of its
effort to January 1, 1977.27 Prior to that date, the municipal annexations
litigated in Paulding County v. City of Hiram2 were effected. "The undis-
puted purpose of these annexations," said the court, "was the issuance of
malt beverage and liquor licenses to businesses in the annexed areas and
the consequent receipt of tax revenues by the city. '2 The court identified
the "critical questions" to be whether its 1974 decision could be distin-
guished in this case, and if not, whether that decision should be reconsi-
dered. Answering both questions in the negative, the court determined that
the municipality "had a right to rely" upon the 1974 decision:

The purpose of the annexations there was to take various tracts of land
off the tax rolls of the county school system and place them on the tax
rolls of the city school system. The purpose of the annexations here is the
issuance of retail liquor licenses to businesses in the annexed areas. The
annexations are no more, nor any less, 'reasonable' in one case than in the
other.30

A preliminary requirement of the "100% method" of annexation is that

23. Id. For discussion of the case, see Sentell, Local Government "Home Rule": A Place
to Stop?, 12 GA. L. Rav. 805 (1978).

24. The same point, but from another perspective, was made by the court in the survey
period case of Pope v. City of Atlanta, 240 Ga. 177, 240 S.E.2d 241 (1977). In Pope, a property
owner seeking to build a tennis court challenged the validity of the municipality's stop work
order by arguing that the order was based upon a state statute, the Metropolitan River
Protection Act. The plaintiff then argued that the Act was an attempted encroachment by
the state into an area exclusively staked out for local government control by "Amendment
19." The court rejected the plaintiff's argument as follows: "We conclude that the River Act
does not constitute zoning within the definition set out in the Georgia Constitution ... but
instead falls within the reserved powers of the State to act, along with local governing authori-
ties, with regard to the water system, as is set out in the purpose of the River Act." 240 Ga.
at 182, 240 S.E.2d at 244.

25. City of Gainesville v. Hall County Bd. of Educ., 233 Ga. 77, 209 S.E.2d 637 (1974).
26. See Sentell, Municipal Annexation in Georgia: The Contiguity Conundrum, 9 GA. L.

REv. 167 (1974), reprinted in Simerau, supra note 11, at 517; City of Marietta v. Cobb County
School Dist., 237 Ga. 518, 228 S.E.2d 894 (1976), discussed in Sentell, Annual Survey of
Georgia Law: Local Government Law, 29 MERCER L. REv. 189, 190 (1977).

27. 1976 Ga. Laws 1011, discussed in Sentell, Annual Survey of Georgia Law: Local
Government Law, 28 MERCER L. REv. 169, 203 (1976).

28. 240 Ga. 220, 240 S.E.2d 71 (1977).
29. Id. at 221, 240 S.E.2d at 73. It appeared that the municipality had a liquor sales

ordinance while the county did not.
30. Id. at 224, 240 S.E.2d at 74.
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the municipality receive applications from "all of the owners of all of the
land" to be annexed.:" In Powers v. City of Cordele,"' the court of appeals
sustained a determination by the trial judge that the requirement had been
fulfilled when one of two tenants in common filed the annexation applica-
tion, but the other tenant knew of it, never objected to it, and received
municipal services by virtue of it.'3 In these circumstances, the court held
that the latter tenant had ratified the application filed by the first tenant.

Officers and Employees. In at least two instances, the period under
scrutiny yielded controversies stemming from relationships between a
municipality and an employees' organization. Davis v. Jackson" presented
an effort by employees to convince the supreme court that the municipality
had illegally deducted union dues from their wages.'5 Determining that the
plaintiffs' only legal injury was the municipality's unauthorized deduction
of such dues for one month, the court disposed of their plea on the ground
of standing: "The union's willingness, in good faith, to restore the July
dues to these appellants further convinces this court that the appellants
have suffered no direct injury from the city's grant of check-off and have
no standing to challenge that action. '"

In City of Atlanta v. International Association of Firefighters,: the court
reviewed a trial judge's order which, in effect, required the municipality
to submit an interim promotions plan for the fire department, "which
procedure shall be subject to the prior approval" of the union. :a8 Reversing
and remanding, the court agreed with the municipality that the order
empowered the union to dictate the outcome of the litigation and "could
derogate from the rights of the City. 9

Another personnel problem of the period was that of dismissal, and two
decisions by the court of appeals are illustrative. In City of Atlanta v.
Jackson,"' the court affirmed the municipal civil service board's substitu-
tion of suspension for a department's decision of permanent dismissal. The
court emphasized that the ordinance delegated to the board the power to
make final determinations of employee sanctions. The board's review

31. GA. CODE ANN. §69-902 (1976). See generally, Sentell, The Law of Municipal Annexa-
tion in Georgia: Evolution of a Concept?, 2 GA. L. Rv. 35 (1967); Sentell, Municipal Annexa-
tion in Georgia: Nay-Sayers Beware, 5 GA. L. Rav. 499 (1971). Both are reprinted in SENTELL,

supra note 11 at 423, 481.
32. 143 Ga. App. 363, 238 S.E.2d 721 (1977).
33. The tenants in common were father and son.
34. 239 Ga. 262, 236 S.E.2d 613 (1977).
35. The employees had first authorized the deductions but had later withdrawn their

authorizations.
36. 239 Ga. at 265, 236 S.E.2d at 615. The court said that the employees "have no standing

to challenge the continuation of the check-off subsequent to July, 1975, when they withdrew
their authorizations."

37. 240 Ga. 24, 239 S.E.2d 353 (1977).
38. Id. at 27, 239 S.E.2d at 356. The submission of the plan was the condition upon which

the public safety commissioner's sentence for contempt was to be suspended.
39. Id.
40. 144 Ga. App. 629, 241 S.E.2d 497 (1978).
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thereby constituted a de novo consideration which "goes beyond merely
accepting or rejecting in toto the departmental solution."'" Of a more sub-
stantive nature was the court's disposition of In re Wiggins,"2 a dismissal
appeal by a municipal police officer. There the court reviewed the proce-
dure as follows: "While he was not granted a hearing prior to the initial
discharge, he was granted a trial type hearing on his appeal before the
personnel review board where he was confronted by the witnesses and
afforded the opportunity to cross examine the witnesses and to offer evi-
dence in his own behalf."" This procedure, the court concluded, violated
neither due process nor the municipal code."

Finally, in White v. City Council of Augusta,5 the supreme court made
short order of a retired municipal policeman's action to mandamus pay-
ment of the full amount of his pension undiminished by a prior workmen's
compensation settlement. Affirming the dismissal of the action, the court
relied exclusively upon the municipal charter: "The . . . city council was
required by the above-quoted provisions of the city charter, the constitu-
tionality of which has not been attacked, to set off from the pension bene-
fits accruing to the appellant the amounts paid in the workmen's compen-
sation lump-sum consent settlement.""

Legislation. Georgia's effort at dealing with special or local legislation
is of historic proportions. The idea was introduced into the constitution at
an early date, slowly evolved over a period of many years, and has ap-
peared in its present form since 1877: "[N]o special law shall be enacted
in any case for which provision has been made by an existing general
law."" Few prohibitions in the entire constitution have accounted for more
litigation and even fewer have precipitated more confusion. Neither appel-
late court has consistently approached the basic quandary of exactly when
special legislation is invalidated by virtue of the prohibition, nor have the
courts performed in harmony with each other. Definitive judicial attention
to the problem is a crucial concern of Georgia local government law."

41. Id. at 630, 241 S.E.2d at 499. "Both ordinances specifically empower the Board to hold
hearings, and this of necessity includes the right to introduce evidence and to offer argu-
ment."

42. 144 Ga. App. 707, 242 S.E.2d 290 (1978).
43. Id. at 708, 242 S.E.2d at 291.
44. The court also rejected the employee's argument that the police chief erred in consid-

ering the employee's past disciplinary record in making the decision.
45. 240 Ga. 120, 239 S.E.2d 532 (1977).
46. Id. at 120, 239 S.E.2d at 533. The municipal charter was much iess conciusive in the

entirely different context of Lowe v. Fowler, 240 Ga. 213, 240 S.E.2d 70 (1977). There the court
held that charter prohibition of the president of the council from holding any other elective
office did not disqualify a successful candidate for election to the United States House of
Representatives. "The Constitution of the United States ... provides the sole and exclusive
qualifications which must be met by a candidatte for election to the United States House of
Representatives."

47. GA. CONST. art. I, §2, 7, GA. CODE ANN. §2-207.
48. See Sentell, When Is a Special Law Unlawfully Special?, 27 MERCER L. REV. 1167

(1976), reprinted in SENTELL, supra note 11, at 177.
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The court of appeals touched upon the matter in two cases during the
survey period, each projecting a "special law" challenge to a municipal
ordinance. The first of those cases, Goldstein v. City of Atlanta,"' featured
an ordinance which prohibited one's appearance in an intoxicated condi-
tion upon the municipal streets. Conceding the defendant's point that a
state statute also dealt with such conduct, the court noted that statute's
declaration against affecting municipal power to punish drunkenness. 5"
The court also detected a difference in the thrusts of the two measures.
"The city ordinance," it said, "is more restrictive," 5' prohibiting mere
intoxicated appearance and not turning upon the "boisterousness" re-
quired by the statute..5 2 Accordingly, the validity of the ordinance was
sustained.

In apparent contrast with Goldstein was the court's approach in
Thompson v. Hill5' where again the same conduct-left turns at intersec-
tions-was treated by both municipal ordinance and state statute.' There,
however, the ordinance was invalidated:

Thus it appears that the city ordinance is contrary to and more strict in
its provisions than the State law then in effect . . . .The city ordinance
would nullify that portion of the general law which required on-coming
vehicles to yield the right of way to left-turning vehicles. Such a modifica-
tion of the general law is proscribed by the Constitution..5 1

Near the end of the survey period, the supreme court at least confessed
its confusion over the conundrum. In City of Atlanta v. Associated Builders
& Contractors, Inc., 5

1 the court was confronted with an attack upon a
municipal ordinance which required workers on specified construction pro-
jects to be paid a minimum wage corresponding to that prescribed by
federal law. 57 The challenger urged the ordinance to be invalid by reason
of a state minimum wage statute," and both the trial judge and the court
of appeals agreed with that contention.5" Taking the case on certiorari, a

49. 141 Ga. App. 701, 234 S.E.2d 344 (1977).
50. Thus, said the court, the state "authorizes a municipal corporation to reduce the

offense to a mere violation of a municipal ordinance, less than a misdemeanor." The power
of the state to do this sort of thing is one of the matters discussed in Sentell, Selected Oddities
in Georgia Municipal Law, 9 GA. L. REv. 783 (1975), reprinted in SENTELL, supra note 11, at
751.

51. 141 Ga. App. at 702, 234 S.E.2d at 345.
52. GA. CODE ANN. §26-2607 (1977).
53. 143 Ga. App. 272, 238 S.E.2d 271 (1977).
54. The litigation was a civil action for damages arising from an intersection collision, and

the court upheld the trial judge's instruction on the general statute to the exclusion of the
municipal ordinance.

55. 143 Ga. App. at 273, 238 S.E.2d at 273.
56. 240 Ga. 655, 242 S.E.2d 139 (1978).
57. The contracts were those in excess of $10,000 funded by the municipality, and the

federal statute was the "Davis-Bacon Act."
58. GA. CODE ANN. §54-1202 (1974).
59. 143 Ga. App. 115, 237 S.E.2d 601 (1977).

19781
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majority of the supreme court formulated the question to be whether the
"constitutional provision merely prohibits conflicts between general and
special laws or whether it prohibits altogether the enactment of a special
law when there is preemption by the state in that area of regulatory activ-
ity." ' " Referring to prior decisions, the court deemed them
"irreconcilable": "[If there is any common analytical thread running
through them which can be extracted therefrom and used as the basis for
rendering a decision in a subsequent case, it escapes this reader's detec-
tion."'" Under its most recent decision, 2 said the court, the test was
whether "there is a genuine conflict between the special and general
law. . . .". In this case, that test yielded a conclusion of constitutionality:
"[Tlhere is no unconstitutional conflict in this case between the state
minimum wage law and the city ordinance. The local minimum wage law
does not detract from or hinder the operation of the state law, but rather
it augments and strengthens it.""

Powers. Several cases, ranging the spectrum on subject matter, focused
for judicial determination on the presence or absence of municipal power."'
Among the issues so presented was the one, "apparently of first impres-
sion," in Barker v. Housing Authority of Newnan.1' There the court of
appeals upheld the municipal housing authority's actions in terminating
specified tenant leases in a housing project financed and operated pur-
suant to the National Housing Act.67 As to one of the tenants, the court
noted a number of instances in which lease obligations had not been ful-
filled. As to two other tenants, the court reviewed their loss of utility
services because of non-payment and concluded as follows: "These
government-assisted housing projects were built so that 'welfare mothers'
like these appellants would not be forced to live in substandard housing.
With the utilities cut off, however, these units thereby become substand-
ard." ,

Housing authority power was also at the center of the controversy in

60. 240 Ga. at 656, 242 S.E.2d at 140. "Had Hamlet been the writer of this opinion, he
might have framed this latter issue for decision thusly: Conflict or Preemption?"

61. Id.
62. Powell v. Board of Commissioners, 234 Ga. 183, 214 S.E.2d 905 (1975). For discussion

of this case, see Sentell, When Is a Special Law Unlawfully Special?, 27 MEaCER L. REv. 1167
(1976), reprinted in SrrN.LL, supra note 11, at 177.

63. 240 Ga. at 657, 242 S.E.2d at 141.
64. Id. In a dissenting opinion Justices Bowles and Jordan urged that the ordinance was

invalid and that the Powell decision was distinguishable.
65. For discussion of municipal power generally, see Sentell, Discretion in Georgia Local

Government Law, 8 GA. L. REv. 614 (1974); Sentell, Reasoning by Riddle: The Power to
Prohibit in Georgia Local Government Law, 9 GA. L. Rav. 115 (1974). Both are reprinted in
SENTELL, supra note 11, at 651, 693.

66. 142 Ga. App. 759, 236 S.E.2d 882 (1977).
67. The actions were dispossessory proceedings and the trial court had granted summary

judgments in favor of the housing authority.
68. 142 Ga. App. at 763-64, 236 S.E.2d at 886.
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Brown v. Housing Authority of Atlanta.s" That case arose out of a disagree-
ment between a municipality and a county in respect to housing authority
operations in unincorporated areas.70 In reviewing the findings of the trial
judge, the supreme court agreed that the municipal authority had been
operating in the unincorporated county area prior to the county authority.
Moreover, the court recognized the validity of such operation prior to 1972
by virtue of the "Housing Authorities Law."7' In 1972,, however, an amend-
ment to the constitution -"Amendment 19" 72-supplemented local gov-
ernment powers and superseded the housing authorities statute as follows:
"Under the 1972 constitutional amendment . . . no city housing authority
may exercise public housing powers or provide public housing services
outside its boundaries except by contract with the city or county affected
unless otherwise provided by local or special law."" The trial court's judg-
ment in favor of the municipal housing authority was thus vacated. 1

Equally unsuccessful was the municipal effort in Cofer v. Cook"M to con-
vict the plaintiff for driving under the influence in violation of a repealed
ordinance.7" Said the court: "[t]he trial judge's finding that the appellee's
conviction 'is void on its face and of no force and effect' is correct. That
conviction shows on its face a conviction under a repealed and otherwise
unenforceable ordinance. 7 7

Finally, First Pentecostal Church v. City of Atlanta 7 isolated for deci-
sion the validity of a municipal sanitary service charge. Sustaining the
imposition of that charge against the plaintiff's place of public worship,
the court reemphasized two priniciples. First, the charge was not one fall-
ing within the statutory exemption from taxation for places of public wor-
ship.7 9 Second, the municipality was not required to show that the plain-
tiffs' property received the benefit of the santiary services., Accordingly,
the plaintiffs' request for a declaratory judgment was rejected."

69. 240 Ga. 647, 242 S.E.2d 143 (1978).
70. The municipal housing authority sought to mandamus the county to issue a building

permit for the renovation of a project outside, but within ten miles of, the municipal limits.
71. GA. CODE ANN. §99-1103(1976).
72. 1972 Ga. Laws 1552.
73. 240 Ga. at 653, 242 S.E.2d at 147.
74. The court said that no applicable local or special law had been cited or found. For

discussion of the issue generally, see Sentell, Extraterritorial Power in Georgia Municipal
Law, 12 GA. L. REv. 1 (1977).

75. 141 Ga. App. 646, 234 S.E.2d 185 (1977).
76. The court held that the plaintiff's driver's license could not be suspended on the basis

of the invalid conviction.
77. 141 Ga. App. at 647, 234 S.E.2d at 186.
78, 144 Ga. App. 718, 242 S.E.2d 357 (1978).
79. GA. CODE ANN. §92-201 (1974).
80. The burden of showing unreasonableness is on the plaintiff.
81. In Medlin v. Mickel, 240 Ga. 552, 242 S.E.2d 38 (1978), the supreme court rejected

requests for both declaratory judgment and mandamus by one seeking to challenge the
validity of a statute permitting a local government to allow sales of alcoholic beverages from
11:55 P.M. on Saturday until 1:55 A.M. on Sunday. As to declaratory judgment, the plain-
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Openness. Openness in government-and the quest for it-have experi-
enced a resounding revival of interest in recent times.82 The result is yet
another of those intriguing domains, therefore, where basic traditional
sentiments merge with intense modern reforms2.8 Among the prominent
developments, by far the most historic is the notion of a right of access to
"public records." In Georgia, that notion made its first general statutory
appearance in 1959 by virtue of an enactment directing that state, county
and municipal records "shall be open for a personal inspection of any
citizen of Georgia at a reasonable time and place.""4 It was not until the
1970s, however, that the statute became a matter of genuine judicial analy-
sis. 5 This survey period yielded two such occasions.

In Northside Realty Associates v. Community Relations Commission of
Atlanta," the plaintiffs contended that various records, letters, and docu-
ments accumulated by the commission during a compliance testing cam-
paign constituted "municipal records" within the meaning of the statute.
Thus, the plaintiffs sought to mandamus the commission to permit both
inspection and reproduction of those materials. The supreme court ac-
corded deference to both sides of the issue. On the one hand, it declared,
"a citizen of Georgia seeking an opportunity to copy and inspect a public
record need not show any special or personal interest therein. ' 7 On the
other hand, it countered, "a citizen does not have an absolute right to an
inspection of all public records," and a "public interest" balance must be
struck.8" Remanding the case, the court called upon the trial judge for a
reconsideration "of whether these are public or municipal records and, if
so, whether allowing the appellants to inspect the records would be in the
public interest." 9

On the same day the court decided Northside Realty, it also resolved the
controversy presented by Griffin-Spalding County Hospital Authority v.

tiffs fears based on a hypothetical future event were insufficient to afford standing. As to
mandamus, such action "will not lie to compel the performance of continuous duties or to
control the general course of official conduct." In a concurring opinion, Justice Hill observed
that "litigation is not the answer to plaintiff's problem. He should either quit drinking or quit
worrying."

82. For discussion, see Sentell, The Omen of "Openness" in Local Government Law, 13
GA. L. REv. - (1978).

83. For discussion of another such instance, see Sentell, Remembering Recall in Local
Government Law, 10 GA. L. REv. 883 (1976).

84. GA. CODE ANN., ch. 40-27 (1975).
8.. See, e.g., HousLon v. Rutledge, 237 Ga.764, 229 S.E... 4 (1976)
86. 240 Ga. 432, 241 S.E.2d 189 (1978).
87. Id. at 434, 241 S.E.2d at 191.
88. Id.
89. Id. "In determining whether allowing the appellants to inspect these records would

he in the public interest, the trial court must weight factors militating in favor of inspection
(i.e., the interest of these appellants as citizens of Georgia in knowing what their government
officials are doing) against factors militating against inspection (i.e., whether this would
unduly disrupt the commission's investigation of discriminatory housing practices)."
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Radio Station WKEU 99 There, the radio station sought access to authority
records relating to ambulance service, and again the supreme court at-
tempted compromise. Thus, it confirmed the trial judge's view that legisla-
tive intent afforded the public at large access to such records with certain
exceptions. The court did not agree with the judge's order, however, that
the authority be required to maintain two separate forms. Rather, "the
hospital authority must remove the objectionable medical histories from
the ambulance forms."' The court conceded the additional burden
thereby cast upon the authority, but noted its statutory right "to exact
payment for these additional duties and liabilities from the radio station
before it releases the information.""

Courts. Manifested in one fashion or another, a jurisdictional tension
permeates the judicial realm of municipal law; this tension surfaced on
several occasions during the past year. In State v. Ramsey,: for instance,
the court of appeals reasoned that a municipal court-having jurisdiction
only over "offenses against the laws and ordinances of said
city"-possessed no jurisdiction to try and convict for the state offense of
"theft by taking." A prior municipal conviction, therefore, was no bar to
trial in a state court: "A party who has been tried and convicted by a court
not having jurisdiction of the offense cannot plead prior jeopardy if subse-
quently indicted for the same offense in a court having jurisdiction
thereof."'

In Tucker v. West,"5 the conflict centered upon the right of appeal. By
way of resolution, the court explained that the constitution's authorization
for the General Assembly to create municipal courts also empowers it to
provide for their rules and procedures. 6 Accordingly, local statutes provid-
ing for an appeal to a jury of six, in cases involving not more than $500,
were held to supersede provisions of the Civil Practice Act for appeal to
the superior court.

In two decisions, the supreme court confronted the statute which author-
izes a municipal court to determine the existence of and abate nuisances
in municipalities of more than 20,000 in population. 7 In Yield, Inc. v. City
of Atlanta,5 the court held that a proceeding under that statute is an
action at law and not equity and thus did not fall within its exclusive
appellate jurisdiction." In Ford v. Crawford, I0 however, the court refused

90. 240 Ga. 444, 241 S.E.2d 196 (1978).
91. Id. at 447, 241 S.E.2d at 199.
92. Id. The court qualified the authority's right by insisting that the charge must be

"reasonable."

93. 143 Ga. App. 191, 237 S.E.2d 666 (1977).
94. Id. at 191-92, 237 S.E.2d at 667.
95. 143 Ga. App. 297, 238 S.E.2d 281 (1977).
96. GA. CONST. art. VI, §7, 1, GA. CoDE ANN.. §2-3601.
97. GA. CODE ANN. §72-401 (1973).
98. 239 Ga. 578, 238 S.E.2d 351 (1977).
99. The court held that the case should be transferred to the court of appeals.
100. 240 Ga. 612, 241 S.E.2d 829 (1978).
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to extend that result to continuing nuisances. '" ' "Appellee alleged and the
jury found that the nuisance in this case, i.e., maintenance of a restaurant
where drug use and sale was a common occurrence, was a continuing one.
Thus, a court of equity had jurisdiction to permanently abate the public
nuisance complained of."'0 2

Liability. The municipality's responsibility for the alleged wrongs of its
agents maintained considerable popularity as a topic of judicial concern
during the survey period.""3 The facets were fascinating.

The plaintiff in Hatcher v. City of Albany'4 sought to overcome a sum-
mary judgment against his action for personal injuries allegedly resulting
from defective stairs at a municipal pavilion: 0 5 "[Tihe steps leading to
the hall were unlighted and unsafe for normal use."'0 6 The court of appeals
reversed the judgment via the following rationale: "Liberally construed,
the description 'unsafe' is sufficient to raise issues regarding a dangerous
or defective condition of the steps, separate from the allegation that the
steps were unlighted.'1 7

Similar success, but in a different context, was attained by the plaintiff
in Pair Development Co. v. City of Atlanta.'0 There the plaintiff alleged
property damage resulting from the municipality's repair of a sewer line.
Reversing summary judgment, the court reasoned that "it was a jury issue
for determination, even if the city entered the property to repair a sewer
line as to whether or not in carrying out a governmental function it took
the private property of the owner for public use in repairing the sewer."(1

Another prominent approach for attempting avoidance of governmental

101. "However, if the nuisance is a continuing one as described in Code Ann. §72-101, a
court of equity will take jurisdiction to enjoin such nuisance." Id. at 613, 241 S.E.2d at 830.

102. Id.
103. See generally R.P. SErNELL, THE LAw OF MuNICI PAL TORT LIABILrry IN GEORGIA (2d

ed. 1972).
104. 144 Ga. App. 503, 241 S.E.2d 619 (1978).
105. The plaintiff had rented the pavilion from the municipality as the location for a

Christmas party.
106. 144 Ga. App. at 503, 241 S.E.2d at 620.
107. Id. Two other decisions on the topic generally might here be noted. In City of Albany

v. Hartford Accident & Indem. Co., 141 Ga. App. 594, 234 S.E.2d 109 (1977), the court of
appeals resolved an exclusion in a municipal insurance policy in favor of the carrier: "The
endorsement limiting coverage clearly excludes occurrences arising out of the insured's failure
to maintain the streets in a safe condition, and the actions against the City are premised on
such a failure by the City." In Eastwind Developers, Ltd. v. City of Valdosta Bd. of Educ.,
239 Ga. 12, 234 S.E.2d 504 (1i977), the supreme court rejected a schooi board's defense of
governmental immunity by focusing upon a local statute: "This statute expressly revoked
governmental immunity for the Board, and we find no later statute, and none has been cited
to us, that expressly reinstated governmental immunity for the Board."

108. 144 Ga. App. 239, 240 S.E.2d 897 (1977).
109. Id. at 242, 240 S.E.2d at 899. For discussion of this constitutional exception to the

rule of governmental immunity, see R. P. SENTELL, THE LAw OF MUNICIPAL TORT LIABILITY IN

GEORGIA 134 (2d ed. 1972).
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immunity is the effort to sue the municipality in nuisance. "' It was against
such a suit in City of Atlanta v. Wolcott"' that the municipality tendered
a jurisdictional barrier. There, the plaintiff complained of the municipal-
ity's continuing use and development of a major recreational area adjoin-
ing his property, and the municipality contended that the action should
have been maintained in the municipal police court rather than the supe-
rior court."12 Rejecting that contention, the supreme court said that the
police court statute does not afford an adequate remedy at law when there
is a continuing nuisance. It noted that the trial judge's relief was not the
removal of the recreational facilities but the development of a plan to
control public use. "Such relief," it concluded, "would have been beyond
the power of the municipal court of Atlanta, and jurisdiction was properly
maintained in the Superior Court.""'

Two decisions during the period illustrate the court of appeals at work
in attempting to define a municipal nuisance. In Horton v. City of Macon'
the court reviewed a claim for personal injuries by one who fell into a
municipal sewer because of an allegedly defective sewer cover. Reversing
a judgment notwithstanding the verdict, the court viewed the evidence to
"support a finding that the City had knowledge of a dangerous condition
created by a defect and that the City continued its maintenance thereof;
that the dangerous situation was continuing in nature; and that it consti-
tuted a nuisance."'

1
5 In contrast, City of East Point v. Terhune"" found the

court excluding the nuisance issue from jury consideration. There a home
owner complained of a flooded basement and undermined foundation re-
sulting from an allegedly defective drainage pipe. Observing evidence that
the municipality had constructed the sewer line according to accepted
engineering practices, with a pipe which should prove inadequate only
once every 25 years, the court relied upon the following principle: "The
petition alleges a single isolated act of negligence, not continuous or recur-
rent, and this is not sufficient to show such a negligent trespass constituted
a nuisance. This is true though damage to the property . . . is of a more
or less permanent nature.""' 7

110. For discussion see Sentell, Municipal Liability in Georgia: The "Nuisance"
Nuisance, 12 GA. ST. B.J. 11 (1975), reprinted in SENTELL, supra note 11 at 843.

111. 240 Ga. 244, 240 S.E.2d 83 (1977).
112. The municipality was relying upon GA. CoDE ANN. §72-401 (1973), providing for the

abatement of nuisances by the police court in municipalities of over 20,000 in population.
113. 240 Ga. at 245, 240 S.E.2d at 84. In City of Cordele v. Hobby, 240 Ga. 207, 240 S.E.2d

16 (1977), the supreme court held that, based upon a jury's finding of the maintenance of a
nuisance by a municipality, the trial court was authorized to frame an order which enjoined
the municipality from operating and maintaining a drainage ditch in such manner as to
permit it to overflow onto plaintiff's property, from encroaching upon plaintiff's property, and
from permitting raw sewage to empty into the ditch.

114. 144 Ga. App. 380, 241 S.E.2d 311 (1977).
115. Id. at 382, 241 S.E.2d at 314. "Knowledge of a dangerous situation created by a defect

and failure to repair the defect within a reasonable time would amount to a nuisance."
116. 144 Ga. App. 865, 242 S.E.2d 728 (1978).
117. Id. at 866-67, 242 S.E.2d at 729, quoting from Johnson v. City of Atlanta, 117 Ga.
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Horton v. City of Macon"'" also touched upon the "ante litem" notice
requirement-the statutory mandate of notice of claim to the municipal
governing authority within six months of the event. There, the plaintiffs
failure to afford the notice was not asserted by the municipality in the trial
court but was tendered as a defense upon appeal. Conceding that it had
first viewed the plaintiff's, failure to give notice as invalidating his action,
the court of appeals announced a change of heart:

While the notice cannot be waived by the city authorities .... and is a
condition precedent to recovery . . . . the City of Macon by its failure to
raise the issue below cannot now take advantage of the failure of the
claimant to plead compliance with Code Ann. §69-308. We will not on
appeal decide an issue not raised in or passed on by the trial court.'"

Zoning. Since its famous 1975 decision in Barrett v. Hamby,'"' the
Georgia Supreme Court has been busily engaged in drawing the line be-
tween valid local government, zoning and invalid confiscatory taking of
private property. That activity continued apace during the past year.

In City of Smyrna v. Ruff, ,21 the court affirmed the trial judge's decision
that the municipality was wrong in denying a property owner's application
for rezoning. '2 1 The court noted evidence that areas surrounding the plain-
tiffs property were commercially developed already, that the proposed
shopping center would not necessarily add to traffic congestion, and that
a change in zone would increase the value of the property by $530,000.21
"This case," the court concluded, "falls almost squarely within our holding
in Barrett v. Hamby . . . . In that case we reaffirmed the principle that
zoning is subject to the constitutional prohibition against taking private
property without just compensation."'

The court reached a similar conclusion in City of Atlanta v.
McLennan,2 ' a municipality's appeal from a trial judge's determination
that the zoning classification for the plaintiff's property was unconstitu-

App. 586, 161 S.E.2d 399 (1968).
118. 144 Ga. App. 380, 241 S.E.2d 311 (1977).
119. GA. CODE ANN. §69-308 (1976). For discussion, see R. P. SENT-LL, THE LAW OF MUNICI-

PAL TORT LIAaILITv IN GEORGIA 145 (2d ed. 1972); Sentell, Georgia Municipal Tort Liability:
Ante Litem Notice, 4 GA. L. REv. 134 (1969), reprinted in SENTELL, supra note 11 at 793.

120. 144 Ga. App. at 381, 241 S.E.2d at 313. "Consequently, upon reconsideration we have
vacated our earlier opinion."

121. 235 Ga. 262, 219 S.E.2d 399 (1975). See Sentell, Annual Survey of Georgia Law: Local
Government Law, 28 MERcER L. REv. 169, 200 (1976).

122. 240 Ga. 250, 240 S.E.2d 19 (1977).
123. The plaintiff sought to have the property rezoned from single family residential to

office, institutional, and neighborhood shopping.
124. The court said there was no indication "that the trial judge totally disregarded

evidence purporting to justify the denial of the rezoning application." 240 Ga. at 253, 240
S.E.2d at 21.

125. Id. at 251, 240 S.E.2d at 20.
126. 240 Ga. 407, 240 S.E.2d 881 (1977).
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tional under the Barrett standard.' Sustaining that determination, the
court noted the judge's findings that the property could not be reasonably
and economically used for its zoned purposes, and that the proposed shop-
ping center would not have an adverse impact on the public health and
welfare. In addition, the court approved the judge's consideration of
"legislative facts" which had not been presented to the municipality dur-
ing the zoning process. First, said the court, no procedure existed by which
thoe facts could have been presented;' 5 and second, even if presented, no
means existed for determining whether those facts played any part in the
municipality's decision.'"9

Of a distinctly different analytical flavor was the court's review of a
property owner's conviction of violating municipal zoning ordinances pro-
hibiting chain link or wire fences in front yards in City of Smyrna v.
Parks.'' Reversing the trial judge's condemnation of the ordinances as
unreasonable and unconstitutional, the supreme court emphasized the
broad statutory authority for municipal regulation of property." It also
pointed to evidence of a municipal purpose to promote safety and general
welfare as well as aesthetic considerations.' 2 Reasoned the court: "[W]e
cannot say that chain link fences can have no deleterious effect whatsoever
upon the character of a residential neighborhood."" 3 In any event, "if the
council deems this to be the probable or possible effect of such fences,
which it evidently did, then we are not in a position to reassess the local
situation in that municipality.1' 3

1

Finally, the court rendered two zoning decisions in which the primary
focus was upon procedure. In City of Atlanta v. International Society for
Krishna Consciousness, Inc., '5 the court confessed rampant confusion on
the matter,' 3 but reasoned that "the people's right to litigate with govern-
mental bodies should not be decided on technicalities any more than one
citizen's right to litigate with another citizen.' '3 7 Accordingly, it held that
"the superior courts have subject matter jurisdiction of appeals from
boards of zoning appeals.' '39 The point of decision in Mt. Paran Area Civic

127. The classification in question was commercial residential.
128. The court said the only public hearing in the process is that before the zoning review

board.
129. This is because the municipal governing authority is not required to enter findings

and conclusions justifying its decision.
130. 240 Ga. 699, 242 S.E.2d 73 (1978).
131. GA. CODE ANN. §69-1207 (1976). The court also noted a municipal duty and obligation

to provide an adequate substitute for covenants to protect the property interests of residents.
132. This was derived from the testimony of municipal officials.
133. 240 Ga. at 705, 242 S.E.2d at 78.
134. Id.
135. 240 Ga. 96, 239 S.E.2d 515 (1977).
136. The court noted at least two methods for appealing zoning decisions to the superior

court and that one of these rested upon a now repealed procedure. "This must also be
confusing to the public." Id. at 97, 239 S.E.2d at 516.

137. Id.
138. Id.
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Association v. Cates'3" was limited to a civic association's right to intervene
as a party defendant in an action by a nonconforming building owner to
mandamus the issuance of a building permit. Affirming the trial judge's
denial of the intervention motion, the supreme court relied upon the ele-
ment of discretion: "We cannot say that the trial court abused its discre-
tion or that appellant's interests were not adequately represented by the
original parties since the defendant prevailed in the mandamus action.""'

B. Counties

Home Rule. The 1966 county "home rule" amendment to the constitu-
tion expressly limits its delegations of county powers to matters "for which
no provision has been made by general law."'' In Commissioners of Wayne
County v. Smith, "I tlie supreme court employed that limitation to indicate
the status of a county ordinance changing the composition and method of
appointment of members of the county hospital authority.' :' Observing
that the county measure would terminate appointments made in accord-
ance with general statute,'4 the court engaged the following rationale:
"The 'home rule' provision relied upon by the Board of Commissioners
explicity disallows any such attempt by a local governing authority to
change or to interfere with the operation of provisions of general law and,
hence, the trial court did not err in enjoining enactment of the proposed
ordinance.""'

Elections. Both appellate courts were confronted with election contests
during the time in study-one reached the merits of the controversy and
one did not.

In Mathews v. Gibbs,'s the supreme court went no further than to hold
the plaintiff incapable of contesting the election of the county probate
judge. Because the material statute limited such contests to "any ag-
grieved elector who was entitled to vote,"'4 7 and because under the consti-
tution the plaintiff was not eligible to vote,' 5 the court affirmed the dis-
missal of his complaint.

In Haggard v. Graham, "9 the court of appeals was almost evenly divided

139. 240 Ga. 191, 240 S.E.2d 7 (1977).
140. 240 Ga. at 192, 240 S.E.2d at 8.
141. GA. CONST. art. IX, §2, 1, GA. CODE ANN. §2-5901. For emphasis of this point, see

Sentell, Local Government "Home Rule": A Place to Stop?, GA. L. REv. 805 (1978).
142. 240 G. _1A0, 242 S.2 4, 19 78). J

143. The court said the effect of the change would be to vest selection of membership in
the board of commissioners alone.

144. GA. CODE ANN. §88-1803 (1971).
145. 240 Ga. at 542, 242 S.E.2d at 48.
146. 238 Ga. 680, 235 S.E.2d 3 (1977).
147. GA. CODE ANN. §34-1702 (1970).
148. The plaintiff had been convicted of crimes involving moral turpitude and was thus

precluded from voting by the Georgia Constitution, Art. II, §2, 1, GA. CODE ANN. §2-801.
149. 142 Ga. App. 498, 236 S.E.2d 92 (1977).
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over the election of the chairman of a county board of commissioners. Both
the majority and dissenting opinions agreed that statutory law imposed a
domicile requirement of two years preceding the electionY." The majority,
noting a number of the defendant's activities and functions in the county,
affirmed the trial judge's determination that the requirement had been
fulfilled.'' The dissent took issue with that conclusion by emphasizing that
the defendant had voted in another county during the two preceding years.
That fact, the dissent maintained, sufficiently impeached domicile in the
county of the contested election.'52

Officers and Employees. No aspect of the employment relationship is
more basic than the nature of the employment agreement itself, and that
was the subject of consideration in Hewatt v. Bonner.'"' There, for several
reasons, the court of appeals held unenforceable an oral contract of em-
ployment between the county sheriff and his chief'deputy.151 Because such
employment is dependent upon the will and reelection of the sheriff, and
because the sheriff cannot be hampered in his duties to the public by such
agreements, the balance of the employment contract subsequent to the
deputy's termination was held unenforceable, and "no right of recovery
existed for compensation for the unenforceable portion of the period of
employment."' 55

In Sheppard v. DeKalb County Merit Council,'" the court sustained
the suspension but reversed the dismissal of a county fire department
employee. On the one hand, the court held definite and constitutional the
department's hair length regulation; "7 it also rejected the employee's due
process claim to a pre-termination hearing. 56 On the other hand, the court
condemned the department's pre-hearing dismissal notice to the em-
ployee-the pre-hearing notice specified one offense and the post-hearing
notice specified another. Also disapproved was the county's refusal to af-
ford the employee access to his personnel file: "We hold that the merit
council was required to give the appellant access to those portions of his
file which concerned matters favorable to him or otherwise relevant to the
case to be presented against him at the hearing."''

150. GA. CODE ANN. §89-101 (1971).
151. The majority of five judges held the matter to be one of intent and that the trial

judge's determination was supported by the evidence.
152. Four of the judges were in dissent and viewed the evidence to demand a decision of

ineligibility for the county office.
153. 142 Ga. App. 442, 236 S.E.2d 111 (1977).
154. The sheriff had hired the deputy for a period of four years at a stipulated salary but

had terminated his employment after 16 months.
155. 142 Ga. App. at 443, 236 S.E.2d at 112.
156. 144 Ga. App. 115, 240 S.E.2d 316 (1977).
157. Both language and photographs made the regulation quite specific.
158. Such hearing is required only when the charge is of immoral or dishonest conduct.
159. 144 Ga. App. at 117, 240 S.E.2d at 319. One other decision involving a county official

during the survey period might be noted, Holcombe v. Gunby, 241 Ga. 105, 243 S.E.2d 65
(1978). There the supreme court upheld the constitutionality of the statute providing for the
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Legislation. Local or special legislation dealing with counties is every
bit as prominent, and as controversial, as that dealing with municipalities,
as discussed above.'"" Although history reveals a more permissive judicial
approach to the issue of the validity of such legislation in the county
arena,"' that was not necessarily the result of this survey period.

The special statutes under attack in Bussell v. Youngblood'2 made the
county grand jury the final arbitrator in financial disputes between the
county commissioners and the county sheriff. Denoting the grand jury a
tribunal created for transacting county business, the supreme court held
it governed by the constitution's directive that such tribunals "shall be
uniform throughout the State, and of the same name, jurisdiction, and
remedies. '" Because these special statutes by their nature were not uni-
form throughout the state, and because no general statutes so treated
grand juries, the court held the special statutes to violate the constitution's
uniformity directive. "4 Moreover, because general statutes did not provide
for other aspects of grand juries, the special statutes were also declared
violative of the constitution's prohibition against special statutes in cases
provided for by general law.1'15 "Therefore," the court concluded, "the Su-
perior Court . . .and not the grand jury is the proper tribunal to resolve
the disputes of a financial nature between the Commissioners. . .and the
sheriff's department.'

6 6

The special statute litigated in Lucas v. Woodward"7 prescribed a five-
year residency requirement for election to the office of county commis-
sioner, which was challenged as conflicting with the constitution's two-
year mandate for "county officers."'" First, the supreme court conceded
conflict among its prior decisions over whether county commissioners are
county officers.' "" It also acknowledged "those provisions of the Constitu-
tion which allow the General Assembly much authority to establish the
duties, powers and jurisdiction of and the remedies against county com-

funding of the probate judges' retirement system. That statute was held not to constitute a
tax for an unauthorized county purpose.

160. See the discussion of "Legislation" in the section on Municipalities, supra. See also
Sentell, When Is a Special Law Unlawfully Special?, 27 MERCER L. REv. 1167 (1976),
reprinted in SENTELL, supra, note 11 at 177.

161. See Sentell, The Validity of Statutes Pertaining to Georgia County Commissioners:
An Exercise in Constitutional Interpretation, 15 MERCER L. REv. 258 (1963), reprinted in
SENTELL, supra note 11 at 199.

162. 239 Ga. 553, 238 S.E.2d 89 (1977).
163. GA. CONST. art. IX, §1, 6, GA. CODE ANN. §2-5806.
164. "Any tribunal created by the General Assembly for the resolution of disputes involv-

ing expenditure of public county funds would have to be uniform throughout the state, and
of the same name, jurisdiction and remedies." 239 Ga. at 555, 238 S.E.2d at 92.

165. GA. CONST. art. I, §2, 7, GA. CODE ANN. §2-207.
166. 239 Ga. at 556, 238 S.E.2d at 92.
167. 240 Ga. 770, 243 S.E.2d 28 (1978).
168. GA. CONST. art. IX, §1, 8, GA. CODE ANN. §2-5808.
169. It overruled a decision that they were not county officers in Rhodes v. Jernigan, 155

Ga. 523, 117 S.E. 432 (1923).
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missioners.""'I Those provisions did not "clearly except" commissioners
from the constitution's two-year residency requirement, however, and the
court was not prepared to so hold."' Accordingly, county commissioners
were classified as county officers, and "where the constitution has pre-
scribed the qualifications which allow and prevent eligibility to a public
office, the General Assembly cannot by statute add to or take away from
those conditions of eligibility.'" 2 Thus, the five-year residency require-
ment of the special statute was invalidated.

More traditional'13 was the supreme court's treatment of Williams v.
Richmond County,"' a contest between the probate judge and the county
commissioners over the power to fill vacancies in the office of coroner.
Conceding that general statutes delegated that power to the probate
judge,'7 5 the court pointed to special statutory authorization in the county
commissioners."' Quoting constitutional provisions which empower the
General Assembly to create county commissioners and define their du-
ties,' the court reaffirmed a line of its prior decisions:"" "The General
Assembly has the power to pass separate and distinct laws creating county
commissioners; and the provisions of general laws enacted by the legisla-
ture do not apply to such officers, unless made so by the special laws
creating them."' 5 Thus, "the trial court was correct in determining that
the special Act authorizing the Board of Commissioners to fill vacancies
in county offices prevailed . .. ."1

Contracts. In two contexts during the survey period, claimants counting
upon county contracts came to disappointment. First, Hatcher v. Hancock
County Commissioners'"' presented an action by a physician to mandamus

170. 240 Ga. at 773-74, 243 S.E.2d at 31. The two provisions cited were GA. CONST. art.
IX, §1, 6, GA. CODE ANN. §2-5806 and GA. CONST. art. IX, §1, 7, GA. CODE ANN. §2-5807.

171. The court quoted from Board of Commr's v. Mayor & Council of Americus, 141 Ga.
542, 81 S.E. 435 (1914), as follows: "[These provisions] in regard to creation of county
commissioners and defining their duties [were] not intended, however, to authorize the
Legislature to violate every other provision in the Constitution under the name of defining
the duties of the county commissioners . . ." 240 Ga. at 774, 243 S.E.2d at 31.

172. Id. at 775, 243 S.E.2d at 31.
173. See Sentell, The Validity of Statutes Pertaining to Georgia County Commissioners:

An Exercise in Constitutional Interpretation, 15 MER cR L. REv. 258 (1963), reprinted in
SENTELL, supra note 11 at 199.

174. 241 Ga. 89, 243 S.E.2d 55 (1978).
175. GA. CODE ANN. §23-1102 (1971).
176. 1907 Ga. Laws 324.
177. GA. CONST. art. X, §1, 6, GA. CODE ANN. §2-5806; GA. CONST. art. IX, §1, 7, GA.

CODE ANN. §2-5807.
178. See Sentell, The Validity of Statutes Pertaining to Georgia County Commissioners

An exercise in Constitutional Interpretation, 15 MERCER L. REv. 258 (1963), reprinted in
SENTELL, supra note 11 at 199.

179. 241 Ga. at 92, 93, 243 S.E.2d at 58. The court did indicate concern as to how far this
principle might be pushed: "If such provisions have no limitation it would be possible to grant
to county commissioners almost unbridled authority overriding general state law."

180. Id. at 95, 243 S.E.2d at 59.
181. 239 Ga. 229, 236 S.E.2d 577 (1977).
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the commissioners to pay a judgment which the plaintiff had recovered on
a contract made with the county hospital authority and approved by the
commissioners.' 2 Affirming the trial court's dismissal of the action, the
supreme court relied upon the statute which commands that "all contracts
entered into by the ordinary with other persons in behalf of the county
shall be in writing and entered on his minutes.'" '

1 The court reasoned that
"while a person has a legal right to have a written contract made with the
county entered on the official minutes . . . , if the contracts are not in
writing and not entered on the proper minutes, they are not enforceable."'"
In this case, the plaintiff had produced no written agreement with the
county, and any oral understanding was unenforceable.

The second instance was Turner County Board of Education v. Pascoe
Steel Corp.,', a proceeding by a supplier to recover payment for materials
furnished to a contractor in the performance of a contract with the county
board. Relying upon the point that the contractor had failed to obtain a
bond covering the contract as required by statute,"" the court of appeals
had decided in favor of the plaintiff supplier.' 7 Reversing, the supreme
court explained that the plaintiff "must also prove as part of its prima facie
case that it had not been able to collect the money from the contractor and
thus that its loss occurred because of the contractor's failure to take the
bond."""

Powers. The basic county power focused on in Bowery Savings Bank v.
DeKalb County'" was that of collecting unpaid utility charges. More spe-
cifically, the plaintiff bank, which had foreclosed and purchased certain
apartments, challenged the validity of the county's claim to a lien on those
apartments for the nonpayment of water, sewer, and sanitary services by
a prior owner. 9" Distinguishing a federal decision,'"' the supreme court said

182. The hospital authority had failed to honor the judgment against it.
183. GA. CODE ANN. §23-1701 (1971).
184. 239 Ga. at 230, 236 S.E.2d at 579. "Mandamus is available only when it is exclusive."
185. 240 Ga. 88, 239 S.E.2d 517 (1977).
186. GA. CODE ANN. §§23-1705 to -1706 (1971).
187. Pascoe Steel Corp. v. Turner County Bd. of Educ., 142 Ga. App. 88, 235 S.E.2d 554

(1977).
188. 240 Ga. at 89, 239 S.E.2d at 518. In another breach of contract action involving a

county board of education, Knight v. Troup County Bd. of Educ., 144 Ga. App. 634, 242
S.E.2d 263 (1978), the court held that because the creating resolution of the General Assembly
did not provide otherwise, the county board of education "is not a political subdivision and

h, .orprte ......al tn uit. in the ordinary sense." Neither, the court held, could board
members be sued in their official capacity for breach of contract made on behalf of, or in the
name of, the board.

189. 240 Ga. 528, 242 S.E. 2d 50 (1978).
190. The nonpayment had occurred after the recording of the banks' security deeds.
191. Davis v. Weir, 497 F.2d 139 (5th Cir. 1974). Under this decision, said the court, non-

delinquent tenants must constitutionally be provided with services as individuals upon pro-
per application and payment for installation of meters. "However the basic ruling of our cases
that the delinquent service charges are liens against the property which authorize the discon-
tinuance of such services to the owner of the property remains unchanged." 240 Ga. at 531,
242 S.E.2d at 52.
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that "although the owners may not have any personal liability for the
delinquent accounts their property is subject to liability if in fact the liens
are valid.""'2 It was not unconstitutional, the court held, for the county to
refuse the utility services to the owner of premises subject to such liens.
"The county has a valid governmental interest in satisfying its liens. The
enforcement provisions of the ordinances as applied to property owners are
related to their objectives. There is a rational basis for such provisions as
applied to property owners who take title subject to prior liens."' "9 3

Last year's survey 94 noted the supreme court's decision in City of At-
lanta v. Hill,"' which overruled prior cases and announced that when an
applicant for an alcholic beverage license "has met the prescribed stan-
dards for obtaining it, a refusal by the municipal authorities to issue the
license constitutes a denial of equal protection, entitling the applicant to
a writ of mandamus in state court."'9 9 During the present period, the court
viewed Bozik v. Cobb County9 7 as an appropriate occasion for further
evolving the Hill principle. At issue in Bozik was the validity of a county
ordinance prohibiting the issuance of such licenses upon the objection of
citizens residing within 300 feet of the applicant's premises. 9 "We hold,"
said a majority of the court, "that such an arbitrary delegation constitutes
a gross abuse of discretion by the county commissioners and as such denies
the applicant due process of law."' 99 The final determination on whether
to issue the license must be made by the county commissioners, said the
court, and "they may not abdicate that responsibility to others. '2

1"

Schools. In county school law, the right to hold an office or position was
a subject of concern to both appellate courts last year. In Turner v.
Lashley, 2t t an action in quo warranto questioned the right of one who was
a part-time instructor in the county vocational school to serve as a member
of the county board of education. Noting that the statute which declares
school board ineligibility expressly exempts institutions above the high

192. Id. at 530, 242 S.E.2d at 52.
193. Id. at 531, 242 S.E.2d at 52. The court said that the liens had the same priority as

liens for ad valorem taxes and were not extinguished by the banks' foreclosures of their
security deeds.

194. Sentell, Annual Survey of Georgia Law: Local Government Law, 29 MERCER L. REv.
189, 196 (1977).

195. 238 Ga. 413, 233 S.E.2d 193 (1977).
196. Id. at 415, 233 S.E.2d at 194. For discussion of the subject in general, see Sentell,

Discretion in Georgia Local Government Law, 8 GA. L. REv. 614 (1974), reprinted in SENTELL,

supra note 11 at 651.
197. 240 Ga. 537, 242 S.E.2d 48 (1978).
198. It was undisputed that the applications were in proper form and that a required

hearing had been conducted.
199. 240 Ga. at 538, 242 S.E.2d at 49.
200. Id. A dissenting opinion by Justices Undercofler and Jordan urged that the commis-

sioners can promulgate reasonable regulations, that they had abdicated nothing to others,
and that "[nion- objection by neighbors is merely one of the standards which must be met
by the applicant in order to obtain a license." Id. at 539-40, 242 S.E.2d at 50.

201. 239 Ga. 678, 238 S.E.2d 371 (1977).
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school level, 202 the supreme court set out to determine whether that ex-
emption applied to vocational schools. Although the legislature has never
explicitly defined "high school level," and although vocational schools are
"hybrids," said the court, the educational financial assistance statute con-
sistently refers to vocational training as "post-secondary training" and
"higher education." '  Thus, "this part-time instruction performed by the
appellee at [the] County Vocational Technical School would not be a
sufficient conflict of interest to bar membership on a county board of
education.

'204

Equally unsuccessful was a county school district's effort at nonrenewal
.of a teacher's contract of employment in Armistead v. Cherokee County
School District.N5 There the school district conceded that it had failed to
give the statutorily required notice of nonrenewal, 2 6 but contended that
the teacher's later failure to follow instructions regarding reassignment
'within the system amounted to a voluntary resignation. Rejecting that
contention, the court of appeals could find no evidence of resignation. 27

The school district's only alternative, the court counseled, was a procedure
to remove for cause, which the district had not attempted to do.

.Concerned Taxpayers v. Clarke County School District2O8 presented an
issue of first impression in respect to financing the construction of new
schools. More specifically, the plaintiffs sought to enjoin the county board
of education from setting an annual tax levy designed to produce a surplus
of funds for constructing a new school. 200 Rather, plaintiffs urged, new
school construction should be funded from bonded indebtedness subject to
popular referendum. A majority.of the supreme court read the local stat-
utes establishing the school district to refute the plaintiffs' argument. 2t'
Seizing upon "legislative intent" to confer "broad authority and discretion
in managing the school system," '' the court found the power to tax for
"operation and functions coming within the jurisdiction" of the board.2 1

1

"The construction of schools," concluded the court, "is an operation or
function within the jurisdiction of the Board. 2 1

202.. "No person employed by or serving on the board of any other public school system
shall be eligible to serve as a member of a county board of education .... Provided that this
section shall not apply to institutions above the high school level." GA. CODE ANN. §32-903.1
(1976).

203. 239 Ga. at 679, 680, 238 S.E.2d at 372.
204. Id. at 680, 238 S.E.2d at 372.
205. 144G . App. 178, 241 S.E.2d 19 (1977).
206. GA. CODE ANN. §32-2102c (1976).
207. "There was no evidence that the appellant was ever asked to resign or that she ever

offered to." 144 Ga. App. at 179, 241 S.E.2d at 21.
208. 240 Ga. 66, 239 SE.2d 321 (1977).
209. The board's plan was to accumulate such surpluses for a period of three years.
210. These local statutes had been enacted pursuant to a local constitutional amendment.
211. 240 Ga. at 67, 239 S.E.2d at 322.
212. Id.
213. Id. The court noted policy arguments on both sides but thought these to be for

consideration of the board and not to be controlled in the absence of a gross abuse of discre-
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Finally, last year's survey article reported Coleman u. Kiley,"' in which
the supreme court relied upon local statutes to override a claim by county
commissioners under general law for a percentage of the taxes collected for
educational purposes. The court held those local statutes to be expressly
authorized by the constitution and went further to emphasize that the tax
commissioner in that controversy had been placed solely on a salary
basis."' The current survey period witnessed a semi-retreat by the court
in Clayton County v. Worsham. "I There again the contest was between the
county and the county school board over a percentage of the taxes collected
by the commissioner-compensated on a salary basis-for educational
purposes. This time, the court viewed both local and general statutes to
sustain the deduction, and denigrated its Coleman emphasis upon the
commissioner's salary compensation as "obiter." ffi Consequently, the
court concluded, "the Tax Commissioner. . should pay the disputed one
percent portion of the collected educational funds to the general fund of
[the county] to be used to reimburse the county for the cost of collected
school taxes."21 s

Taxation. The current "revolution" over property taxation comes as no
surprise to those who have examined this survey over the last several
periods. Typically, more litigation focuses .on the property tax than any
other single topic, and this year was no exception. Only brief reference to
some of that litigation can be attempted.

The somewhat novel issued projected by Benson-Corwin, Inc. u. Cobb
County School District" might be formulated as follows: When property
in an unincorporated area, then subject to taxation for retiring county
school bonds, is thereafter annexed into a municipality, can its owner seek
an injunction to prevent county taxing officials from collecting taxes on a
valuation higher than that at the time of the annexation? Rejecting the
property owner's efforts, the supreme court concluded that freezing the
assessed value of the property in that fashion would violate both the consti-
tution's command of uniformity in taxationm and its enumeration of the
duties of county fiscal authorities.n'

As usual, a large number of the cases dealt with matters of valuation and

tion. In dissent, Justices Bowles, Jordan, and Marshall read the local statutes more restric-
tively and were concerned that "if the majority rule is sound, the Board of Education could
accumulate such funds out of annual budget requirements, over a long period of years and
one generation of taxpayers would in effect be required to pay for capital expenditures for a
succeeding generation." Id. at 70, 239 S.E.2d at 323.

214. 236 Ga. 751, 225 S.E.2d 273 (1976). See Sentell, Annual Survey of Georgia Law: Local
Government Law, 29 MERCER L. Rv. 189, 208 (1977).

215. Id.
216. 239 Ga. 135, 236 S.E.2d 80 (1977).
217. Id. at 136, 236 S.E.2d at 81.
218. Id. at 137, 236 S.E.2d at 81.
219. 239 Ga. 199, 236 S.E.2d 361 (1977).
220. GA. CONST. art. VII, §1, 3, GA. CODE ANN. §2-4603.
221. GA. CONST. art. VIII, §7, 1, GA. CODE ANN. §2-5501.
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assessment. One of those matters was the availability of a class arbitration
procedure for disgruntled taxpayers, and again the supreme court was
forced to retract a prior decision. In that prior decision, Boynton v.
Carswell, 2" the court had suggested class arbitration for a group of taxpay-
ers complaining of discriminatory treatment because in particular tax
years their parcels were the only ones in the taxing district subjected to
substantive reappraisals and reevaluations. During this survey period, in
Callaway v. Carswell, 22 the court confessed error in previously viewing the
issue as one of valuation. "In fact," said the court, "the question was not
the valuation of the taxpayers' property but rather a question of whether
[the tax officials] could reassess property piecemeal. '224 This latter ques-
tin was found by the court to be a legal question which arbitrators could
not resolve. "The arbitrators have no authority to decide whether [the-tax
officials] acted in a constitutional manner in reassessing these taxpayers'
property and imposing upon them these new valuations without reassess-
ing the properties of all the taxpayers in the county." 225

Another and more traditional hurdle for complaining taxpayers is the
"tender trap" illustrated by North by Northwest Civic Association v.
Cates. 226 Affirming the dismissal of an action challenging proposed in-
creases in assessments, the supreme court rejected the taxpayers' conten-
tion that an offer to pay taxes on the prior year's basis, rather than actual
tender, complied with the jurisdictional requirement.

Since the taxpayers in this case are bringing suit in 1977 to contest the
uniformity of assessment and property valuation for their 1977 ad valorem
property taxes, Code Ann. §92-6413 required them, as a condition preced-
ent to their bringing this suit, to pay the amount of ad valorem property
taxes assessed against the property at issue for 1976, the last year for
which such taxes were finally determined to be due.2"

Other preliminary requirements may also impede the progress of taxpay-
ers who wish to appeal decisions of county boards of equalization. For
example, in Webb v. Madison County Board of Tax Assessors, 2

2S the court
of appeals held ineffective an appeal filed 31 days after a decision, and
stressed that "the appeal must be filed within 30 days from the date on
which the decision of the local Board of Equalization is mailed by regis-

222. 238 Ga. 417, 233 S.E.2d 185 (1977). See Sentell, Annual Survey of Georgia Law: Local
Government Law, 29 MEicER L. REv. 189, 210 n. 211 (1977).

223. 240 Ga. 579, 242 S.E.2d 103 (1978).
224. Id. at 583, 242 S.E.2d at 106.
225. Id. Although the court concluded that it would follow Boynton in this case, it cau-

tioned that it would not do so in the future.
226. 241 Ga. 39, 243 S.E.2d 32 (1978).
227. Id. at 41-42, 243 S.E.2d at 34. The court said that the holding in Register v. Langdale,

226 Ga. 82, 172 S.E.2d 620 (1970), that the taxpayer need only tender the amount of taxes
admitted to be due as they become due, had been superseded by GA. CODE ANN. §92-6413
(Supp. 1978).

228. 142 Ga. App. 784, 236 S.E.2d 925 (1977).
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tered mail to the taxpayer." Similarly deficient was the taxpayer's ap-
peal directly to the superior court in C.C. Leasing Corp. v. Hall County
Board of Tax Assessors. r Under statutory law, said the court, the written
notice of appeal must be filed with the county board of tax assessors.3'
Even when validily before the reviewing court, the issues for appeal are
limited to those raised before the board of equalization. Thus, in Camp v.
Boggs, 2 the supreme court held that a taxpayer who argued only the
question of value below could not raise a claim of uniformity on appeal to
the superior court. 2

3

The appellate courts themselves were in disagreement over the issue
presented by Ledbetter Trucks, Inc. v. Floyd County Board of Tax
Assessors.2 Reversing the decision of the court of appeals,M the supreme
court held fatally defective a notice of increased assessments by county tax
assessors which failed to advise taxpayers of a right of "appeal." "The trial
court was correct in finding that the statement on the notice of assessment
in this case was misleading in using the term 'protested' rather than
'appealed.'" , 23

The period also witnessed several controversies over claimed exemptions
from property taxes. In Bouy v. Chatham County Board of Tax Assessors27

the issue was whether the county could tax the interest which the lessee
acquired when he leased land for 50 years from the municipal airport for
the construction and operation of a motel. The court of appeals took the
occasion to reaffirm the Georgia rule that leases of more than five years
presumptively create taxable estates for years rather than non-taxable
usufructs. That presumption was not refuted, the court concluded, by the
terms of the lease in litigation. The court highlighted the lease's provisions
that the lessee was to pay all taxes, repair and maintain the premises, and
pay all utilities r" The interest created, therefore, was held to be a taxable
estate for years.2'

229. Id. at 784, 236 S.E.2d at 926. The court relied upon GA. CODE ANN. §92-6912 (1974).
230. 143 Ga. App. 520, 239 S.E.2d 204 (1977).
231. GA. CODE ANN. §92-6912(5)(F)(2) (1974).
232. 240 Ga. 127, 239 S.E.2d 530 (1977).
233. The court recognized that the appeal to the superior court is declared a de novo

action, but concluded that this was true only in respect to matters raised below. Under this
same statute, GA. CODE ANN. §92-6912(5)(F)(2) (1974), the court of appeals decided that an
appeal to the superior court is a complaint which requires responsive pleading, but that "a
default judgment will not lie for failure to file defensive pleadings in a de novo hearing on
appeal in the superior court from a property evaluation." Hall County Bd. of Tax Assessors
v. Reed, 142 Ga. App. 556, 560, 236 S.E.2d 532, 534 (1977).

234. 240 Ga. 791, 242 S.E.2d 596 (1978).
235. 143 Ga. App. 323, 238 S.E.2d 440 (1977).
236. 240 Ga. at 791, 242 S.E.2d at 597.
237. 142 Ga. App. 172, 235 S.E.2d 556 (1977).
238. "While there are some limitations or restrictions placed on the lessee, a contract

which ordinarily creates an estate for years is not changed to a usufruct because of limitations
placed on the lessee." Id. at 174, 235 S.E.2d at 558.

239. Not actually an issue of exemption, Georgia Railroad Bank & Trust Co. v. Richmond
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By far the most popular tax exemptions are those recognized by the
constitution for "institutions for purely public charity" and for "places of
religious worship."4 0 The former was the subject of Georgia Congress of
Parents & Teachers, Inc. v. Boynton,"' litigation involving real property
owned by the parent-teachers association. Conceding the association to be
a worthy organization, the supreme court nevertheless evolved the "true
test" of the exemption-"that the purpose be 'purely charity' and 'public
charity,' "2142 In this case, the court concluded, the property "is a headquar-
ters available only to those who pay dues and as such it is not exempt from
the payment of ad valorem taxes. '23

Of a different flavor was the court's approach to the second exemption
in Roberts v. Atlanta Baptist Association.2 1

4 That case involved tracts of
land owned by the Baptist association and used as a religious retreat area
by all denominations for outdoor spiritual renewal and rededication. Ex-
tracting from prior cases a "general rule" that "primary use" of property
determines whether it is exempt, the court noted that "virtually all of the
essential elements of 'religious worship' have been shown to exist. 24 5

Deemphasizing the point that no funerals had been conducted,2 "4 and re-
jecting the contention that the exemption applied only to buildings,247 the
court sustained a conclusion of tax exemption for the property. One month
later, the court reached a similar conclusion in Columbus v. Outreach for
Christ, Inc.,24 1 for a ten-acre tract of land upon which sermons were
preached, scriptures were read, and hymns were sung.24' Citing Roberts,
the court rejected the necessity for a building and concluded as follows:
"Neither is it necessary for a complete congregation to hold regularly
scheduled services at one location. All one must show is that the property
is used exclusively as a 'place of religious worship.' ,,2."

Liability. Designated as still another issue of first impression, Fulton

County Bd. of Tax Assessors, 142 Ga. App. 417, 236 S.E.2d 95 (1977), focused on the problem
of what real estate value might be deducted from the value of banking shares required to be
returned for ad valorem taxation. The court of appeals held first, that only the value of the
equity owned in the bank building could be deducted, and second, that no deductions could
be made for real property owned by the bank and located outside Georgia.

240. GA. CONST. art. VII, 1, 4, GA. CODE ANN. §2-4604. The exemptions are actually
granted by GA. CODE ANN. §92-201 (1974).

241. 239 Ga. 472, 238 S.E.2d 113 (1977).
242. Id.
243. Id. at 473-74, 238 S.E.2d at 114.
244. 240 Ga. 1503, 241 S.E.2_ 924 (197R)-
245. Id. at 507, 241 S.E.2d at 227.
246. The court said that "the mere absence of some element of worship does not, alone

or automatically, negative the place as a 'place of religious worship."' Id.
247. It was true, the court admitted, that most of the cases had dealt with buildings.
248. 241 Ga. 2, 243 S.E.2d 42 (1978).
249. The property had been dedicated as a place of religious worship.
250. 241 Ga. at 3, 243 S.E.2d at 44. Justices Hall and Hill dissented, the former observing

that "unfortunately, this court has interpreted the term 'places of religious worship' to be as
broad as the plan of salvation." Id. at 4, 243 S.E.2d at 44.
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County v. Baranan"' projected the propriety of an award of punitive dam-
ages for the county's diversion of surface water onto the plaintiff's prop-
erty. In confronting that issue, the supreme court first observed that dam-
ages to such property owners "are not given under the ordinary rules per-
taining to torts,"21 but rather under the taking-or-damaging provision of
the constitution."' Under that provision, "the measure of damages is the
actual depreciation in market value of the premises resulting from the
work done and the effect upon the property."2' Consequently, the court
decided, "since the damages recoverable in a case like the present one are
a substitution for the damages recoverable in a condemnation action, there
is no constitutional or statutory authority for the recovery of punitive
damages against a county." '

Less novel was the issue presented to the court of appeals by Doyal v.
Department of Transportation, 2m an action against the county for struc-
tural damage to the plaintiffs' buildings resulting from the collapse of a
storm drainage culvert. There the court rejected out of hand the plaintiffs'
contention that verbal notification to the county constituted compliance
with the statutory directive that "all claims against counties must be
presented within 12 months after they accrue or become payable, or the
same are barred."" 7 Although the statute does not so specify, said the
court, "the cases have held that such claims must be presented in writing,
and a mere oral statement is insufficient."219

In 1974, the General Assembly authorized local governments "in their
discretion" to "adopt policies" whereby the local government will under-
take to defend actions against officers or employees arising out of the
performance of their duties.2"1 The issue in Haywood v. Hughes260 was
whether that authorization empowered county commissioners who had
adopted no general policy on the matter to meet in a specially called
session and vote to pay an attorney to represent the county sheriff in two
specified cases."' A majority of the supreme court sustained the commis-
sioners' actions-the statute delegated considerable latitude, said the
court, and their decision amounted to the adoption of a policy." 2

251. 240 Ga. 837, 242 S.E.2d 617 (1978).
252. Id. at 838, 242 S.E.2d at 619. The court quoted GA. CODE ANN. §23-1502(1971): "A

county is not liable to suit for any cause of action unless made so by statute."
253. GA. CONST. art. I, §3, 11, GA. CODE ANN. §2-301.
254. 240 Ga. at 838, 242 S.E.2d at 619.
255. Id. The court thus held error in the trial judge's submission of the punitive damages

issue to the jury. The court also reversed the trial judge's refusal to permit the plaintiff to
show damage between the date of the injunction and the date of the trial.

256. 142 Ga. App. 79, 234 S.E.2d 858 (1977).
257. GA. CODE ANN. §23-1602 (1971).
258. The court refused to overrule the prior cases and affirmed summary judgment for

the county. 142 Ga. App. at 80, 234 S.E.2d at 858.
259. GA. CODE ANN. §89-945 (1971).
260. 238 Ga. 668, 235 S.E.2d 2 (1977).
261. The two actions had been filed against the sheriff for alleged violations of civil rights.
262. "This is within the authority given under the statute." 238 Ga. at 669, 235 S.E.2d
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Zoning. Several of the courts' zoning decisions during the period dealt
primarily with matters of procedure. Contris v. Richmond County,"'2 aris-
ing from the zoning board's denial of the plaintiff's application for a vari-
ance, yielded instructions from the supreme court that the plaintiff should
have pursued his right of appeal provided by the zoning ordinance rather
than an independent action -in equity in the superior court. 14 Similarly
nondecisive on the merits was the court of appeals' message to the superior
court in McKnight v. Mitchell,"5 an appeal from a decision of a county
board of zoning appeals.6 6 In such a proceeding, counseled the court, the
superior court was engaged in a de novo investigation and must make
"findings of fact and conclusions of law' specified by the civil procedure
act.6 7 Thus, the court had erred in merely "affirming" the local board's
decision. Still another "threshold question"-that of "standing"-was re-
solved by the supreme court in Brock v. Hall County."'6 There the court
fashioned the following formulation for citizens who unsuccessfully oppose
rezoning in hearings before governing bodies and seek to obtain judicial
review:

Although there is a distinct difference between the zoning authority (city
or county governing authority) and zoning board of adjustment, they are
related in that they both deal with aspects of zoning, and we adopt for
use in zoning cases the 'substantial interest-aggrieved citizen' test pre-
scribed by the General Assembly as the requirement for standing to ap-
peal board of adjustment decisions. 2'

As described earlier in municipal law,20 the Barrett v. Hambyn' evolu-
tion permeates county zoning developments as well. In Cross v. Hall
County2 2 the supreme court viewed the issue as whether the Barrett
test-fashioned in the context of a county's refusal to rezone-was also
applicable when the county granted a rezoning application. Appearing to
conclude that the test applied, the court proceeded to formulate the im-
pact: "When neighbors of rezoned property challenge the rezoning in court
on its merits, it will be set aside only if fraud or corruption is shown or the

at 3. In dissent, Justice Hill and Chief Justice Nichols maintained that the statute was
intended to provide more comprehensive indemnification than the commissioners' actions in
this instance.

263. 238 Ga. 731, 235 S.E.2d 19 (1977).
264. The court deemed the appeal provided by the ordinance to be an adequate remedy

and said that the plaintiff had not challenged the validity of it.
265. 142 Ga. App. 344, 235 S.E.2d 763 (1977).
266. The court viewed the appeal to be controlled by GA. CODE ANN. §69-1211.1 (1976).
267. GA. CODE ANN. §81A-152(a) (1977).
268. 239 Ga. 160, 236 S.E.2d 90 (1977).
269. Id. at 161, 236 S.E.2d at 91. The court said that "thus the test of standing in rezoning

suits is similar to the special damages standing test as to public nuisances." In this case, the
court determined that the test had not been met.

270. See the discussion of "Zoning" in the section on Municipalities, supra.
271. 235 Ga. 262, 219 S.E.2d 399 (1975).
272. 238 Ga. 709, 235 S.E.2d 379 (1977).
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rezoning power is being manifestly abused to the oppression of the neigh-
bors." 3 In this case, the court held, that test had not been met.",

Likewise failing the test was the protesting neighbor's effort in Columbia
County v. Fleming,211 a board of education's challenge to a county's rezon-
ing for rock quarrying of land adjoining a junior high school. Even though
the county had reduced by 1,200 feet a buffer zone recommended by a
study committee, the supreme court deemed other considerations to refute
a manifest-abuse-of-discretion disposition.27

Authorities. In Gaither v. Fulton-DeKalb Hospital Authority27 the
court of appeals held that by virtue of recent statutory amendments a
hospital authority is now both an "instrumentality of the state" and a
"corporation" covered as an employer by the workmen's compensation
statuteY8 Accordingly, the court reversed the trial judge's dismissal of an
authority employee's claim on jurisdictional grounds.

II. LEGISLATION

A. Elections

Among the changes effected by the 1978 General Assembly in the munic-
ipal election code was the broadening of the category of prohibited cam-
paign activities within 250 feet of the polling place.211 Further prohibited
was the solicitation of signatures for any petition within that distance. 2

These prohibitions were likewise declared applicable within the polling
place itself.7'

The municipal election code was also the subject of rather extensive

273. Id. at 711, 235 S.E.2d at 382. This meant that neighbors of rezoned property "cannot
invalidate the rezoning by showing that the preponderance of the evidence was against the
zoning change."

274. The court said that the plaintiffs had not shown that the value of their property had
been confiscated or destroyed or that they had been deprived of its use without due process
of law. The court also rejected the plaintiffs' argument that rezoning conditioned on road
improvements rendered the actions invalid "contract zoning."

275. 240 Ga. 604, 241 S.E.2d 833 (1978).
276. The court said that the committee's recommendations were not binding on the

county, that reduction of the buffer zone would greatly increase the value of the quarry, and
that the county did restrict blasting operations at the quarry to after-school hours.

A similar result was reached by the court of appeals in McKnight v. Mitchell, 144 Ga. App.
109, 240 S.E.2d 313 (1977), an appeal by an adjoining property owner from the county's grant
of a variance to operate an automobile junkyard business. Noting unique circumstances, the
court sustained the trial judge's conclusion that the appellant was not a sufficiently
"aggrieved person."

277. 144 Ga. App. 16, 240 S.E.2d 560 (1977).
278. GA. CODE ANN. §114-101 (1973). The court relied upon an unmistakable legislative

intent to broaden coverage as well as a policy of reasonable and liberal statutory interpreta-
tion.

279. GA. CODE ANN. §34A-1206(a) (Supp. 1978).
280. GA. CODE ANN. §34A-1206(b) (Supp. 1978).
281. GA. CODE ANN. §34A-1212(d) (Supp. 1978).
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amendments in respect to the details of carrying out elections.12 Included
were changes concerning preservation, storage, and destruction of records,
absentee registration, equipping polling places, and voters' certificates and
electors' lists.'"

County boards of elections were also afforded legislative attention. First,
no member of the board, while serving or within the following six months,
is eligible for any nomination or office.1 This ineligibility, however, does
not extend to tax commissioners or tax collectors or to candidates for such
positions.2 5 Second, no person holding elective office is eligible for mem-
bership on the boardYm

B. Openness

The so-called Georgia "sunshine law," requiring public meetings to be
open to the public, was expressly extended to "any State or local housing
authority."27

C. Health

Declaring its intent to provide "needed health care facilities in the
several counties and municipalities of this State," the 1978 General As-
sembly enacted a procedure for removing members of municipal and
county hospital authorities.2 The statute specifies the method in which
removal petitions may be filed by municipal or county residents, requires
the judge of the superior court to conduct a hearing, enumerates factors
for the judge's determination, and authorizes his order of removal of the
members from office.29

Another topic of public health touched upon by the legislature was the
transportation of garbage, waste, or refuse across state or county bounda-
ries. In addition to the requirement of permission of the county governing
authority where the dump is located, the legislature added the requirement
of permission of the governing authority of the county where the garbage,
waste, or refuse is collected.m

D. Development

County development authorities, municipal development authorities,
and joint county and municipal development authorities were all the bene-
ficiaries of the General Assembly's desire to develop trade, commerce,

282. 1978 Ga. Laws 1025.
283. Id.
284. GA. CODE ANN. §34-605 (Supp. 1978).
285. Id.
286. GA. CODE ANN. §34-605.1 (Supp.1978).
287. GA. CODE ANN. §40-3301(a) (Supp. 1978).
288. GA. CODE ANN. §88-1804.1 (Supp. 1978).
289. Id.
290. GA. CODE ANN. §23-3201 (Supp. 1978).
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industry, and employment opportunities. Both counties and municipali-
ties were expressly authorized to levy and collect taxes for financial assis-
tance to development authorities." '

E. Education

In 1973, local boards of education were empowered to purchase liability
insurance or contracts of indemnity covering board members, officials, and
employees. ' The 1978 legislature further authorized the school boards "to
make payment for the amount of the deductible identified in the liability
policy/policies."2'

Another authorization to county boards of education was the expendi-
ture of educational funds "for the purpose of providing uniforms for its
school maintenance, food service, or custodial personnel."2''

Finally, county and independent school systems were permitted to use
school buses for the transportation of the elderly and the handicapped,
"if the cost of such transportation is reimbursed in full from federal, state,
local or other funds, other than school funds."2' 5

F. Courts

The enactment popularly known as the "no fault" automobile insurance
statute was amended to provide that charged violations "may be tried in
any recorder's, mayor's or police courts of any municipality if the offense
occurred within the corporate limits of that municipality."M Fines arising
from these cases are to be paid into the municipal treasury, but "nothing
. . . shall be construed to give any municipality the right to impose a fine
or punish by imprisonment in excess of the limits as set forth in the munic-
ipality's charter."2' 7

G. Property

In 1976, procedures were established for the sale of municipal property.2"

The 1978 General Assembly sought to except from those procedures two
types of property: first, lots from any municipal cemetery, regardless of
value, and second, property in municipal industrial parks and develop-
ment areas.2"

291. Ga. Code Ann. §§92-3701(20), -414 (Supp. 1978). Both authorizations were subject
to a limitation of one mill.

292. GA. CODE ANN. §32-849 (1976).
293. .GA. CODE ANN. §32-852.1 (Supp. 1978). The acts covered are those arising out of the

performance of official duties.
294. GA. CODE ANN. §32-942.2 (Supp. 1978)
295. GA. CODE ANN. §32-942.1 (Supp. 1978). This authority will expire July 1, 1982.
296. GA. CODE ANN. §56-3414b (Supp. 1978).
297. Id.
298. 1976 Ga. Laws 350, 351.
299. GA. CODE ANN. §69-318 (Supp. 1978).
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H. Streets

Both municipalities and counties are covered by requirements for the
installation of "newly located grates" upon public roadways." The grates
are to be installed "so as to accommodate bicycles traveling on the public
road parallel to the lane of travel of vehicles . "."

I. Insurance

In 1974, municipalities and counties were empowered to purchase in-
demnity insurance for officers and employees.302 That statute was amended
in 1978 to further authorize the local government to "adopt a policy estab-
lishing the terms and conditions under which it may pay part or all of any
claim or civil judgment rendered against any person whose defense such
municipality, county and other public body is authorized to under-
take. . . .

J. Finances

The session under survey yielded several products affecting local govern-
ment finances. Among those was the change of the "Georgia Fiscal Note
Act"3"-the statute prohibiting the introduction into the General Assem-
bly of financial bills after the twentieth day of the session, and requiring
such general bills to be accompanied by a note as to their fiscal effects. 5

The recent amendment extends that prohibition and requirement to "any
general bill having a significant; impact on the anticipated revenue or
expenditure level of counties and municipalities. '"I Should a bill be intro-
duced in violation of this statute, it is not to be acted upon by either
house.30

Another noteworthy development was the additional discretion vested in
a local governing body engaged in the issuance of revenue bonds. In deter-
mining the cost of the undertaking for which the bonds are issued, the
governing body may include "moneys not in excess of an amount equal to
fifteen per cent (15%) of the total principal amount of each such bond issue
to establish a debt service reserve with respect to principal and interest
requirements on such bonds."

The third statutory product affected only counties-more specifically
contractors who are awarded contracts with counties. In the past, such

300. GA. CODE ANN. §69-1612 (Supp. 1918).
301. Id. These requirements do not apply however, to limited access highways.
302. GA. CODE ANN. §89-943 (Supp. 1978).
303. GA. CODE ANN. §89-945.1 (Supp. 1978). The statute forbids attempts during a trial

to suggest governmental responsibility for the judgment.
304. 1975 Ga. Laws 1568 as amended by 1976 Ga. Laws 533.
305. Id.
306. GA. CODE ANN. §47-1303(a) (Supp. 1978).
307. Id. The requirements do not apply to local bills.
308. GA. CODE ANN. §87-804 (Supp. 1978).
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contractors were required to give bond in double the amount of the bid.,"
The 1978 legislature relaxed that requirement to a bond of the total
amount of the bid.3

10

K. Taxation

From the considerable legislative activity concerning local government
taxation, a few measures are perhaps particularly noteworthy. One of those
extended from one year to three years the time period within which a claim
for a refund for municipal or county taxes must be made.3 1

1

The so-called "local option sales tax statute" was again a popular target
for attempted perfection. One of those efforts provided what the General
Assembly designated "an alternative method of providing the property tax
rollback" required by the statute."' The enactment described the circum-
stances for employing the alternative and set forth the procedures for doing
SO.

313

The ad valorem tax structure was affected by the 1978 legislature's rede-
finition of "fair market value." As redefined, the concept means "what a
knowledgeable buyer would pay for the property and a willing seller would
accept at an arm's length bona fide sale. ' 31' The statute fleshes out that
concept by specifying factors for the valuation of machinery and fixtures,
of a going business, and of real property.35

Finally, the 1978 General Assembly prohibited the appointment or reap-
pointment to a county board of tax assessors of any individual who is
related to a member of the county governing authority within specified
degrees." '

309. GA. CODE ANN. §23-1704 (1971).
310. 1978 Ga. Laws 2029.
311. GA. CODE ANN. §92-3902a. That is, refunds of taxes erroneously or illegally collected

by a municipality or county.
312. 1978 Ga. Laws 1429.
313. Id.
314. 1978 Ga. Laws 1950.
315. Id.
316. GA. CODE ANN. §92-6903(b) (Supp. 1978).
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