
Juvenile Court Practice and Procedure

By Lucy S. McGough* and Barry B. McGough**

I. LEGISLATION

As in the previous year's survey period, the single most significant devel-
opment in juvenile law this year was accomplished not in the courts, but
in the General Assembly. Ga. Code Ann. §24A-2501(a)(3) (1976), which
establishes the required findings of fact for a transfer of jurisdiction from
the juvenile courts to the adult criminal courts was amended.' As a result
of this amendment, it is no longer necessary for a juvenile court to conclude
that an accused juvenile "is not amenable to treatment or rehabilitation
through available facilities" in order to justify relinquishing jurisdiction
over him. To many juvenile judges, this requirement has been the most
onerous of all restrictions upon the court's powers, particularly in view of
the strict adherence which the appellate courts have demanded.2 Even
during this survey period, two cases were reversed for failure to satisfy this
required component of the transfer decision. 3 Thus, the legislative repeal
of the "amenability" finding will be viewed by many with great relief, if
not a general rejoicing. Yet, to others who view the decision of whether a
juvenile should be transferred to an adult criminal court as perhaps the
single most critical judgment made in the juvenile process, this legislative
action diminishing the mandated justifications for transfer is a source of
great alarm. It remains to be seen whether a transfer hearing which does
not include an inquiry into a juvenile's prospects for rehabilitation within
the juvenile justice system will survive constitutional scrutiny.'
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1. GA. CoDe ANN. §24A-2501(a)(3) (Supp. 1978).
2. See J.W.A. v. State, 233 Ga. 683, 212 S.E.2d 849 (1975); J.J. v. State, 135 Ga. App.

660, 218 S.E.2d 668 (1975); C.L.A. v. State, 137 Ga. App. 511, 224 S.E.2d 491 (1976); D.M.N.
v. State, 129 Ga. App. 165, 199 S.E.2d 114 (1973).

3. In re T.J.M., 142 Ga. App. 415, 236 S.E.2d 152 (1977); W.F. v. State, 144 Ga. App.
523, 241 S.E.2d 631 (1978).

4. The first inquiry into the operations of the juvenile justice system by the United States
Supreme Court, Kent v. United States, 383 U.S. 541 (1966), concerned the waiver decision.
While the Kent decision was clearly posited upon interpretation of a District of Columbia
statute, dicta therein as well as the Court's subsequent decisions support the theory that the
due process guarantee of the Constitution would protect against an arbitrary unsupported
waiver decision.
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II. DELINQUENCY PROCEEDINGS

As in previous survey articles, the delinquency decisions of this survey
period have been divided according to procedural stages: investigatory, the
detentional hearing, the transfer or waiver hearing, the adjudicatory hear-
ing, and the dispositional hearing.

A. The Investigatory Stage

There are two confession decisions which are worthy of mention even
though both arose in criminal prosecutions of juveniles. Crawford v. State5

was a highly publicized prosecution of a sixteen-year-old for the abuse and
subsequent murder of her young cousin. Crawford is an excellent example
of a step-by-step assessment of the voluntariness of a juvenile's confession
using the totality of circumstances test advanced previously by the Georgia
Supreme Court in Riley v. State.' The conviction was reversed on the
confession issue as well as on the determination of the special insanity
defense.

An issue that had been reserved in the Crawford case became the focus
of appeal in Bussey v. State.7 In Bussey, sixteen-year-old was arrested for
burglary and rape and was taken to the local police station where he orally
confessed. After being convicted in the superior court, the defendant as-
serted that the confession was inadmissible because the arresting officer
had failed to comply with §24A-1402 of the Juvenile Court Code Noting
a complete absence of evidence in the record regarding the officer's actions
in the intervening period between the arrest and the confession, the court
of appeals remanded the case for a post-trial hearing limited to the issue
of compliance with §24A-1402(a). The trial court was directed to order a
new trial if noncompliance was found.'

The final confession case arose exclusively in the context of the juvenile
system. In R.J. v. State,"1 the juvenile was arrested exiting from the scene
of a burglary and was taken to the Perry police station. Juvenile authorities
were notified and, about thirty minutes thereafter, they arrived to take the

5. 240 Ga. 321, 240 S.E.2d 824 (1977).
6. 237 Ga. 124, 226 S.E.2d 922 (1976). See also West v. United States, 399 F.2d 467 (5th

Cir. 1968), cert. denied, 393 U.S. 1102 (1969).
7. 144 Ga. App. 875, 243 S.E.2d 99 (1978).
8. In essence, this statute requires that the arresting officer "with all reasonable speed

and without taking the child elsewhere" must Lake- him befor cithe the juenilp sperior
court, or to a detention facility designated by the court, or release him to his parents. GA.
CODE ANN. §24A-1402(a) (1976). In M.K.H. v. State, 135 Ga. App. 565, 218 S.E.2d 284 (1975),
the court of appeals held that failure to comply with these procedures rendered inadmissible
any resulting confession by a juvenile. In Williams v. State, 238 Ga. 298, 232 S.E.2d 535
(1977), the supreme court ruled that these procedures governed the procurement of any
juvenile confession regardless of whether he was ultimately tried by the juvenile or superior
court.

9. 144 Ga. App. at 876, 143 S.E.2d at 100.
10. 143 Ga. App. 213, 237 S.E.2d 691 (1977).
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accused to the Macon juvenile detention center. Two days later, while still
at the center, the youth was interrogated about his involvement in several
burglaries, and he confessed. The first aspect of this appeal challenged the
admissibility of the confession because of the police having taken him to
the police station in violation of §24A-1402(a). The court of appeals held
that this action "was reasonable under the circumstances and cannot be
construed to be a violation of this portion of the Juvenile Code"" without
further elaboration. Of course, this section of the Code was written in
absolute terms in obvious anticipation of there being sufficient law en-
forcement manpower to insure that no child would be questioned or held
before trial in an adult facility. R.J.'s detention, albeit brief, would seem
quite clearly to be violative of the statute. The sounder basis for admitting
the confession, and the one next alluded to by the court, was that even if
this initial detention constituted a primary illegality, any tainting effect
was attentuated by the elapse of two days and the circumstances surround-
ing the taking of the child's confession. The confession was made in the
presence of his parents, after being advised of his right to remain silent,
and after certain admonitions had been made by a juvenile officer.

The second aspect of this appeal challenged the voluntariness of the
confession in light of the statements made by the juvenile officer. The
court gave this assertion short shrift, finding that the interrogating officer's
advice was nothing more than an exhortation to tell the truth.'"

In B. G. v. State," noncompliance with §24A-1402(a) was again asserted,
although as a ground for suppressing a pretrial identification. Six days
after an assault, Atlanta police officers arrested a juvenile. En route to the
detention facility, the arresting officers took him to the victim's house for
possible identification. The victim positively identified B.G. as the at-
tacker. The court's opinion eviscerated the protection afforded by this
statute with a single, blunt sentence:

While the language of the statute required the doing of a certain thing,
that is, taking him immediately before the junevile court or delivering him
to a detention or shelter care facility or to a medical facility. . ., such
language would generally be construed as directory and not as a limitation
of authority and particularly so where no injury appears to have resulted
from the fact that the police officer after his arrest took him by the vic-
tim's house for further identification before proceeding directly to the
juvenile home.

B. The Detention Hearing

There were no decisions during this survey year concerning this phase
of juvenile court proceedings.

11. Id. at 214, 237 S.E.2d at 692.
12. Id.
13. 143 Ga. App. 725, 240 S.E.2d 133 (1977).
14. Id. at 729, 240 S.E.2d at 136.
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C. The Transfer Hearing

In addition to those cases which have been mentioned previously, ,5 there
were several others which merit discussion. A pair of cases, J.T.M. v.
State" and Hartley v. Clack,'7 are undoubtedly the most significant judi-
cial developments in the area of juvenile law during this survey year. Both
cases concern the allocation of jurisdiction between the superior and juve-
nile courts when a child is accused of a capital offense, an area of Georgia
law which has been rather volatile for the past twenty years. It now seems
well settled that "[Tihe superior court and the juvenile court have con-
current jurisdiction over juveniles charged with capital offenses, and
whichever court first takes jurisdiction over the matter in question may
retain it. . .. "" However, the critical problem remains of how and when
either court will assume jurisdiction.

In J. T. M., a sixteen-year-old was arrested for murder and brought before
the superior court for a committal hearing. As a result, the youth was
ordered detained in a Regional Youth Development Center. Thereafter,
relatives of the accused youth filed petitions in the juvenile court, alleging
that he was "deprived," "unruly" and that he had committed the offense
of assault with a deadly weapon.

Judge Marshall, then sitting on the court of appeals, wrote the court's
rather lengthy opinion concluding that the superior court acquired juris-
diction when it conducted the committal hearing; hence, the juvenile court
had no power to entertain the petitions subsequently filed there. As Judge
Marshall observed:

After the detention order was issued, the appellant was, in effect, being
detained, by the superior court and under its jurisdiction, pending the
issuance of an indictment by the grand jury. To hold otherwise would
result in the superior court's actions in conducting the committal hearing
and detaining the appellant, being null and void for lack of jurisdiction.
The superior court, by definition, must have jurisdiction to do those acts
which it is authorized and required by statute to do.2

Hartley v. Clack is the supreme court's treatment of the mirror image
of the same jurisdiction problem. In Hartley, a sixteen-year-old was ar-
rested on May 21, 1976, for murder, armed robbery, and automobile theft
and was taken into custody by the police. The juvenile court judge subse-
quently entered an "order for detention," as a result of which the youth
was transferred to a Regional YI outhl Development Center. No petition was
ever filed in the juvenile court; however, after the detention order had been

15. See note 3, supra.
16. 142 Ga. App. 635, 236 S.E.2d 764 (1977).
17. 239 Ga. 113, 236 S.E.2d 63 (1977).
18. See Henritze, Persisting Problems of Juvenile Court Practice, 23 MERCER L. REV. 341,

349-355 (1972).
19. Relyea v. State, 236 Ga. 299, 300, 223 S.E.2d 638, 639 (1976). (Emphasis supplied).
20. 142 Ga. App. 635, 638, 236 S.E.2d 764, 766 (1977).
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entered, the juvenile was indicted on June 25, 1976 for armed robbery and
murder.2

Unlike the court of appeals in J. T.M., the supreme court narrowly con-
strued the juvenile court's jurisdiction and held that because no petition
was filed, the juvenile court had never acquired jurisdiction. The superior
court acquired jurisdiction upon indictment and, therefore, the juvenile's
detention was lawful. Logically, the Hartley decision implies that during
the thirty-four-day hiatus from arrest until indictment, no court had ac-
quired jurisdiction over this juvenile despite the fact that she was clearly
being officially detained.

From an analytical standpoint, Hartley and J. T. M. are impossible to
reconcile. Currently the anomaly exists in Georgia that a detention order
issued by the superior court results in the acquisition of jurisdiction, while
a detention order issued by the juvenile court does not."

In Longshore v. State, 3 the supreme court pushed its Hartley analysis
even further by holding that five "orders" issued by the juvenile court z' on
the night of a sixteen-year-old's arrest did not result in any acquisition of
jurisdiction by the juvenile court. No petition was filed in the juvenile
court; seventeen days later the youth was indicted and the superior court
assumed jurisdiction.

In K. G. W. v. State, 15 the court of appeals held that the provisions of
§24A-1801(d) of the Juvenile Court Code permitting the assistance of the
district attorney in the prosecution of a case also authorizes the assistance
of counsel privately retained by the victim's family.

Of final note, the court of appeals in J. T. M. v. State2
1 resolved the issue

of whether a transfer or "transferral" order of the juvenile court is a final
order. The court concluded that it was final and, therefore, was immedi-
ately appealable.

D. The Adjudicatory Hearing

Two decisions, C. C.R. v. Staten and J.B.L. v. State,2 deserve at least a
passing comment. In both appeals, error was urged due to the lack of

21. In the course of this opinion there are conflicting dates assigned to the indictment.
Since the opinion uses June 25, 1976, twice, it is assumed that the reference to June 2, 1976,
without explanation, is a printing error. See 239 Ga. 113 at 113, 115, 236 S.E.2d 63, 64.

22. There is precedent for the proposition that the juvenile detention hearing and the
adult commital hearing are functional equivalents. T.K. v. State, 126 Ga. App. 269, 273, 190
S.E.2d 588, 591 (1972). See also McGough & McGough, Annual Survey of Georgia Law:
Juvenile Law and the Juvenile Court System, 29 MacER L. Rav. 175, 178-179 (1977).

23. 239 Ga. 437, 238 S.E.2d 22 (1977).
24. The orders authorized photographing, urinalysis, fingerprinting, and blood testing,

and appointed a guardian ad litem.
25. 144 Ga. App. 251, 240 S.E.2d 755 (1977).
26. 142 Ga. App. 635, 236 S.E.2d 764 (1977).
27. 145 Ga. App. 27, 243 S.E.2d 601 (1978).
28. 144 Ga. App. 223, 241 S.E.2d 40 (1977).

1978]



MERCER LAW REVIEW

corroboration of an accomplice's testimony. In both cases, the court of
appeals followed the curious and statutorily-based distinction between
felonies and misdemeanors and affirmed adjudications on misdemeanor
charges despite the lack of corroboration. However, in J.B.L., the court of
appeals did note that where there is an adjudication based upon both a
felony and misdemeanor charge, with corroborative testimony for neither,
the erroneous felony adjudication might well have an effect upon the
court's dispositional order. 0 Thus, although the misdemeanor adjudication
was affirmed, the case was remanded for reconsideration of disposition.

E. The Dispositional Hearing

The case of B. G. v. State31 is significant, for the court of appeals ap-
proved court-ordered restitution of $59.15 for medical expenses to the vic-
tim of an assault and battery as a condition of a juvenile's probation. This
case is one of first impression in this state, for although the court of appeals
had previously approved restitution for property damage, 3 it had not ap-
proved restitution for personal injuries.

The limitations upon the authority of the juvenile court to insure specific
types of treatment programs for juveniles committed to the custody of the
state continues to result in reversible error. In the case of In re C.A. G., 33

the juvenile court apparently found that a delinquent was addicted to
drugs and specifically conditioned its commitment order to require that
the state provide drug treatment as a part of its rehabilitative services. The
court of appeals reiterated that such language in the order was ineffective
to bind the Department of Human Resources in view of DHR's exclusive
authority under Georgia law to develop and implement a treatment pro-
gram for youth committed to its care.u

III. CUSTODY CASES

A. Deprivation Cases

Whatever possibilities were left glimmering that the Juvenile Court
Code's limitations on petitions and hearings were jurisdictional in depriva-
tion cases are now totally extinguished.3 In Y T. M. v. State, 3 the court of

29. GA. CODE ANN. §38-121 (1974). It is difficult to appreciate why an accomplice's testi-
mony is any more reliable, and hence needs no corroboration, regarding the commission of a
misdemeanor ihan it is regarding a felony.

30. 144 Ga. App. at 223, 241 S.E.2d at 40.
31. 143 Ga. App. 725, 240 S.E.2d 133 (1977).
32. P.R. v. State, 133 Ga. App. 346, 210 S.E.2d 839 (1974).
33. 142 Ga. App. 480, 236 S.E.2d 171 (1977).
34. See In re R.D., 141 Ga. App. 843, 234 S.E.2d 379 (1977); In re A.S., 140 Ga. App. 865,

232 S.E.2d 145 (1977).
35. See e.g., Sanchez v. Walker County Dept. of Family & Children Servs., 237 Ga. 406,

229 S.E.2d 66 (1976).
36. 142 Ga. App. 143, 235 S.E.2d 558 (1977).
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appeals held that the failure to hold a hearing in such an action within ten
days after a deprivation petition was filed would not bar a refiling of a
petition nor a subsequent timely hearing.

Finally, in the case of In re A.A.G., 37 the court of appeals reiterated that
findings of fact and conclusions of law must be made in deprivation ac-
tions.

B. Termination of Parental Rights Proceedings

The most significant decision in this area of juvenile court jurisdiction
is In re P.S.C. 38 On May 7, 1976, the trial court terminated parental rights
to two minor children. At some point within thirty days, the parent peti-
tioned the court seeking a rehearing which was granted ex parte on June
3, 1976. The Department of Human Resources urged that the juvenile
court was without authority to ever grant a rehearing in termination cases
or, in the alternative, that this particular rehearing order was invalid be-
cause it was issued without a hearing. The court of appeals rejected both
arguments. Because termination proceedings are not specifically ex-
empted, they are subject to the general provisions of the Juvenile Court
Code governing the modification or vacation of orders. 3' Furthermore, the
appellate court held that despite the fact that, unlike the superior court,
a juvenile court does not sit for regular terms, it "retains its inherent power
to modify its own judgments [sua sponte] at least for the length of the
statutory appeal period. '4 0

Skipper v. Smith" presents a tangled skein of procedural events which
may be sketched as follows. The Department of Family and Children Serv-
ices filed a deprivation petition and was awarded the temporary custody
of a child. A year later the Department petitioned the juvenile court to
terminate parental rights to the child. While this petition was still pending
and awaiting a hearing before the court, the child's mother executed a
consent to the child's adoption in favor of the child's maternal grandpar-
ents. The grandparents filed an adoption petiition as well as a habeas
corpus petition.

The appellate court held that until there is an order terminating her
rights, the mother possessed, among other residual rights, the right to
consent to the adoption of her child. Therefore, the grandparents had
standing to proceed with their adoption petition. In addition, the voluntary
release of rights by the mother obviated the need for a termination pro-
ceeding. However, the court cautioned that the mother's consent to adop-
tion did not automatically entitle the grandparents to the legal custody or
actual possession of the child. In the course of the adoption proceedings,

37. 143 Ga. App. 648, 239 S.E.2d 697 (1977).
38. 143 Ga. App. 887, 240 S.E.2d 165 (1977).
39. GA. CODE ANN. §24A-2801 (1971).
40. 143 Ga. App. at 889, 240 S.E.2d at 167 (emphasis in original).
41. 239 Ga. 854, 238 S.E.2d 917 (1977).

1978]



MERCER LAW REVIEW

the superior court could grant or deny the petition and, presumably, would
decide the lesser included claim to legal custody.

In re Smith2 is a case in which, among other points,"3 the court of
appeals recognized the expertise of social welfare caseworkers. In this case,
the court affirmed a termination order which was based in part upon the
caseworker's testimony concerning the mental and physical condition of
the mother and two children. Although the social worker was apparently
never formally qualified as an expert, the court of appeals indicated that
she possessed ,all of the requisite training and experience. Furthermore,
such testimony was admissible since the facts and circumstances upon
which her imiressions were based were also adduced for the court's inde-
pendent assessment of the accuracy of her conclusions.

In re K. C. 0." does not explicate the legal theory of termination proceed-
ings but it does serve as yet another illustrative set of facts in which a
termination of parental rights was affirmed on appeal.

Finally, in two cases,'4 the court of appeals reiterated that findings of
fact and conclusions of law were mandatory in terminations of parental
rights actions.

42. 143 Ga. App. 358, 238 S.E.2d 725 (1977).
43. The court's opinion contains a rather extensive summary of the nature of de novo

hearings. Id. at 359, 238 S.E.2d at 727.
44. 142 Ga. App. 216, 235 S.E.2d 602 (1977). See McGough and McGough, Annual Survey

of Georgia Law: Juvenile Court Practice and Procedure, 29 MERCER L. REv. 175, 184-187
(1977).

45. In re C.A.M., 142 Ga. App. 159, 235 S.E.2d 395 (1977) and Upshaw v. Dept. of Family
& Children Servs., 144 Ga. App. 222, .241 S.E.2d 41 (1977).
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