Insurance
By Maximilian A. Pock*

This survey year produced a larger than usual number of insurance
cases. As is to be expected, of the 88 cases decided, only a handful represent cases of first impression in this state and only about half involve a
legal or factual matrix which contributes significantly to the clarification,
elaboration and growth of insurance law such as to merit comment. The
others concern themselves largely with evidentiary and procedural issues,
and particularly, recurring disagreements between trial and appellate
courts on the justification for a grant or denial of a motion for summary
judgment. Cases on waiver, estoppel, and misrepresentation figure prominently in this category because they often cover territory where rules are
settled but facts are murky.
To preserve editorial continuity, the cases will be discussed in conformance with the general outline and subject matter headings used for the past
thirteen years. Where certiorari to the supreme court has been applied for,
but not disposed of during the survey period, this fact will be so indicated
in the footnotes. The last cases covered by this survey were decided during
the April term, 1978.
I.

LEGISLATION

The 1978 session of the General Assembly continued the trend towards
making health insurance one of the most intensely regulated fields of insurance protection. Individual accident and sickness insurance policies which
purport to insure dependent children must now extend such coverage until
age 25 for full-time students enrolled in post-secondary institutions of
higher learning.' Individual, group, or blanket policies may no longer contain provisions excluding or reducing coverage on an otherwise insurable
person solely because that person is eligible to receive benefits under the
Georgia Medical Assistance Act.' Furthermore, group accident and sickness policies may no longer limit or restrict benefits for any preexisting
illness or condition not otherwise excluded from the policy for a period in
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excess of twelve months following the date of the issuance of the participation certificate.'
An amendment to the Georgia Motor Vehicle Accident Reparations Act
has severely pared down subrogation rights by providing that no-fault
insurers shall no longer have recourse to subrogation except in motor vehicle accidents which involve two or more motor vehicles, at least one of
which is a motor vehicle weighing more than 6,500 pounds unloaded.' This
eliminates collisons between passenger cars and restricts subrogation to
accidents involving large commercial vehicles, such as trucks and buses.
Discrimination by insurers has also received the General Assembly's
attention. Insurers are now expressly prohibited from basing any standard
or rating plan for vehicle insurance directly or indirectly on race, creed or
ethnic extraction. 5 Similarly, insurers of residential property are prohibited from making or permitting any discrimination that is based solely
upon the age or geographical location of such property without regard to
objective loss experience. This prohibition extends not only to discrimination in the issuance, renewal, or cancellation of policies, but also to discrimination in setting premiums, policy fees and rates.'
Domestic insurers are now authorized to sell variable life insurance policies under which payments and values may vary, so as to reflect the investment results of any segregated portfolio of investments or designated separate investment accounts. Detailed procedures have been established to
this end.!
Last, but not least, is a far-reaching amendment of the procedure for
cancelling standard fire insurance policies. Fire policies insuring against
direct loss to residential real property will no longer be allowed to lapse
without further ado at the end of their premium term. They may be terminated only by a written notice of nonrenewal,8 a requirement analogous to
the one already set up for automobile liability policies, although not
framed in identical language.'

II.

ACCIDENTAL Loss

In Colonial Life & Accident Insurance Co. v. McClain,'0 the restrictive
definition of "accidental injuries" in a disability policy was further embroidered by the usual exception for losses "caused or contributed to directly
or indirectly by disease . . . or bodily or mental infirmity ....
." It was
held that this clear language permitted of no therapeutic and beneficient
3.
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interpretation in favor of the insured. It was thus reversible error for the
trial court to instruct the jury that the insured would still be entitled to
recover if it determined that the insured had a bodily infirmity prior to his
injury, "but the bodily infirmity that so existed did not substantially contribute to the injury which resulted from the accident.""
III.

AGENTS

It is well settled that the insurer is charged with knowledge of all pertinent facts which have come to the notice of its authorized agents within
the scope of their employment. Thus, actual notice to the agent is imputed
to the principal. It is equally well settled that the insurer is not charged
with knowledge of pertinent facts which the agent might, in the exercise
of ordinary care, have acquired, but did not in fact possess, because he did
not use ordinary diligence. Thus, constructive notice to the agent is not
imputed to the principal. This dichotomous classification, although conceptually sound, is fraught with practical difficulties of application as is
shown by Kitt v. Shield Insurance Co.' 2 The unusual facts of this case
reveal that a drunken driver had plowed into a group of children and killed
the three-year-old daughter of the insured. Shortly thereafter, the insured
appeared at the office of the insurer's agent, paid the monthly premiums
on an automobile policy containing uninsured motorist coverage, and told
the agent that the driver who ran over his daughter was uninsured. The
agent then read about the accident, and was aware that the child had been
killed. Neither the father nor the agent were actually aware that the uninsured motorist provision of the policy in question extended coverage under
a circumstance such as that involved in the death of the child. Did this
constitute notice to the insurer under a cooperation clause requiring that
notice of the accident be given within 60 days of the accident? The court
of appeals answered in the negative, holding that the information communicated to the agent did not actually make the agent aware that a claim
would be lodged against the insurer because he was not actually conversant
with the contents of the policy. He thus had only constructive notice of the
claim which would not be imputed to the insurer. The supreme court
reversed, holding that the agent had actual rather than constructive notice
of the information contained in the policy procured for the insured whether
or not such information was actually present in his mind. Actual notice of
the accident coupled with actual notice of the contents of the policy in
question resulted in actual notice of the claim, and this was imputed to
the insurer.
In Hodges v. Mayes 3 the supreme court took the occasion to clarify some
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slippery points in regard to the law of dual agency. The insured filed a torts
suit contending first, that the insurer had consented that its agent act as
a representative of the insurer and of applicants for insurance as principals
and, second, that the insurer was negligent in hiring an untrained, inexperienced, and incapable agent to deal with the public on its behalf. It was
held that proof of a dual agency would not help the insured's case, nor
would proof of the insurer's negligence, because this would ignore the fact
that the insured also selected and employed this same agent to act in his
behalf. Thus, whatever the degree of the insurer's negligence, it would not
be greater than that of the insured's. Even if one assumed that the insured
was nonnegligent, he would still be denied recovery, because misconduct
of a dual agent by consent is not imputed to either principal so long as he
is not in complicity with the agent and does not participate in any way in
the tortious act. This rule emanates from the very concept of dual agency
as an employment relationship in which each of the principals is under an
equal duty to exercise care in selecting and supervising the agent and to
protect his own interest. Although this conclusion comports with traditional doctrine" it leaves one curiously dissatisfied because it ignores some
of the questions posed by the very premise it assumes.
How did the duel agency come about? Did the insured not select this
particular agent to act on his behalf precisely because the insurer had held
out the agent as a competent professional? If the very creation of the dual
agency was induced by the insurer's antecedent negligent conduct, it is
hardly satisfactory to bottom liability or nonliability solely on subsequent
conduct.
The court in Hoffman v. Insurance Co. of North America 15 held that in
regard to the statute of limitations, malpractice suits against independent
insurance agents are governed by the same principles as are suits against
attorneys. The claim against the agent accrues and the statute commences
to run from the date the agent breaches his duty, and not from the time
when the extent of the resulting injury is ascertained.
IV.

ASSIGNMENT

Generally a person other than the one to whom a policy was issued
cannot maintain an action thereon in his own name, unless the policy has
been duly assigned to him in writing. The customary loan receipt styled
"Receipt and Trust Agreement" in which the insured promises to hold in
trust for the insurer "all rights of recovery" for the damages for which the
insurer has compensated him and authorizes the insurer to take any necessary action in the name of the insured falls short of being such an outright
assignment. At best, it assigns a beneficial interest in the proceeds of the
action. Since legal title to the cause of action itself is retained by the
14.
15.
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insured, as trustee, it is the insured who must, in his own name, bring an
action on the policy.'"
V.

ATTORNEY'S FEES AND STATUTORY PENALTIES

The court in American Reliable Insurance Co. v. Woodward" held that
the general section on bad faith penalties, which provides that the insurer
pay to aggrieved policy holders "in addition to the loss, not more than 25
per cent of the liability of the insurer for the loss and all reasonable attorney's fees for the prosecution of the case against the insurer,"'" does not
require that penalties be imposed but only limits their amount if they are
imposed. Penalties are not conditions precedent to awards of reasonable
attorney fees. Hence, a trial court sitting without a jury may award attorney's fees alone, without imposing penalties in any amount.'"
In addition to bad faith sanctions that are identical to those found in
the general penalties section of the Insurance Code," the Georgia Motor
Vehicle Accident Reparations Act 2' introduces punitive damages as a remedy cumulative of all others." Aggrieved parties, which include policy
holders as well as all other persons entitle to no-fault benefits, such as
pedestrians or vehicle occupants," may in an appropriate case not only
recover the twenty-five percent penalty and attorney's fees, but also punitive damages. The Act also shifts the burden of proof. No longer is the
claimant required to show bad faith." Instead, the insurer, if it wishes to
escape liability, must show that its failure or refusal to make timely payments was in good faith.2 5 In applying the Act, the court in Bituminous
Casualty Corp. v. Mowery26 held that that it was not a showing of good faith
per se for an insurer merely to prove that the issue underlying the refusal
to pay was one of first impression in this state. There must also be reasonable and probable cause for the insurer to litigate the first impression issue.
A refusal to pay in direct contravention of a clearly stated provision in a
statute lacks such reasonable and probable cause, and certainly does not
show good faith as a matter of law so as to justify taking the issue away
from the jury.
It should be remembered that outside of the no-fault integument, the
general penalties section of the Insurance Code inures only to the benefit
16. Hanover Ins. Co. v. State Farm Ins. Co., 142 Ga. App. 166, 235 S.E.2d 639 (1977).
17. 143 Ga. App. 652, 239 S.E.2d 543 (1977).
18. GA. CODE ANN. §56-1206 (1977).
19. Note that GA. CODE ANN. §56-1206 (1977) provides specifically that attorney's fees are
to be determined by the trial jury but is silent regarding the determination of the amount of
penalty.
20. GA. CODE ANN. §56-1206 (1977).
21. GA. CODE ANN., ch. 56-34B (1977).
22. GA. CODE ANN. §56-3406b(c) (1977).
23. GA. CODE ANN. §56-3407b (1977).
24. GA. CODE ANN. §56-1206 (1977).
25. GA. CODE ANN. §56-3406b(c) (1977).
26. 145 Ga. App. 45, 244 S.E.2d 573 (1978), petition for cert. filed.
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of holders of policies and perhaps their assignees. Automobile accident
victims faced with the contumacy of their tortfeasors' liability insurers
cannot proceed as holders but only as third party beneficiaries of the
liability policies involved. This limits them to actions for contract damages
under Ga. Code Ann. §20-1404 (1977), and allows them to recover attorney's fees only by showing that the insurer was stubbornly litigious in
forcing them to sue."
VI.

CANCELLATION

What is the effect of a notice of cancellation which fixes a shorter period
than that prescribed by statute? The court in Holcomb v. Southern Guarantee Insurance Co., 2 a case of first impression in this state, held that such
notice was a nullity and that the purportedly cancelled policy continued
in force. Although consonant with past Georgia decisions demanding
letter-perfect compliance with cancellation statutes, this result is harsher
than that reached in many other states which have held that a nonconforming notice is not invalid, but simply becomes effective at the expiration of the statutory rather than the stipulated period.
Whatever the rule in automobile liability insurance might be, Unigard
Mutual Insurance Co. v. Fox" again demonstrates that in other forms of
insurance Georgia courts have drawn a clear distinction between cancellation of a policy during the term, and expiration of the policy at the end of
its term. A homeowner's policy had been issued for a one year term ending
May 18th, six days before the premises in question were destroyed by fire.
At that time, the policy had not been renewed and no premium had been
tendered to the insurer. On June 16th, the insured received a notice regarding the renewal premium stating in pertinent part that if "payment is not
received by 6/8/75, we must regard your policy as having expired. . . on
5/18/75, and your policy is cancelled at that time without further notice." 30
The renewal premium was tendered and refused on June 25th. The insured
contended that the notice in effect gave a grace period to the policy extending it to June 8th and that a 10 day notice of cancellation was required
relative to that time frame in accordance with a policy provision for a 10
day notice of cancellation. The court held that the cancellation procedure
of the policy applied only to cancellations during the term and not to
automatic lapses at the end of the term. Since the insurer was under
neither a statutory nor a contractual duty to tender a notice of cancellation
after the policy had expired by its terms, the notice giving the insured until
June 8th to pay the premium was at best an offer which, because of its
27.
(1977)
28.
29.
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Johnson v. Georgia Farm Bureau Mut. Ins. Co., 141 Ga. App. 859, 234 S.E.2d 693
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143 Ga. App. 788, 240 S.E.2d 128 (1977), petition for cert. filed.
142 Ga. App. 706, 236 S.E.2d 851 (1977), cert. denied, 142 Ga. App. 901 (1977).
Id. at 707, 236 S.E.2d at 852.
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late receipt, had lapsed before the insured could accept it.'
The court in Atlantic American Life Insurance Co. v. Huddle House,
Inc.32 correctly held that in the absence of some state statute governing
cancellation of insurance policies which themselves contain no provisions
for cancellation, the only means of cancellation is by mutual agreement of
the parties. Beyond that, the case appears troublesome. A franchisor had
purchased a policy on the life of one of its franchisees. When the business
relationship was severed, the insured franchisor requested that the policy
be cancelled "effective immediately." The insurer immediately changed
the preauthorized bank drafts in its possession, by which the premiums
had been paid, to delete the premium on the policy. It asked the insured
for surrender of the policy and completion of a cash surrender value application, both steps being necessary to obtain the cash value, one of the
nonforfeiture options in the policy. The insured did not respond for more
than 60 days. When the cestui que vie died a few months later, the insured
argued that the insurer's deletion of the premium at its request had caused
default which activated the nonforfeiture options in the policy. These provided that if the insured failed within 60 days after default to elect surrender of the cash value of the policy, the policy would be automatically
continued as extended term insurance. Since failing to make an effective
election had continued the policy in force as term insurance, the insured
claimed entitlement to its face amount rather than the much smaller cash
surrender value. The court agreed, by holding that the insured's request
for immediate cancellation was an offer to terminate, which might have
been accepted on the spot by the insurer. When the insurer asked for
surrender of the policy and completion of cash surrender value application,
it conditioned its assent to the offer, thus making a counter-offer. Failure
to respond to the counter-offer simply resulted in an election of extended
term insurance.
This characterization of the facts seems askew. Surely the insurer could
not be expected to construe an offer for immediate cancellation as an
election to keep the policy in force! Its response was to delete the premium,
thus signifying compliance with the request and a present acceptance of
the offer. When it requested that the insured take certain steps to obtain
the surrender value of the policy, a reasonable person in the position of the
insured could hardly have been led to believe that these were conditions
precedent to some future cancellation. On the contrary, the insurer's total
response indicated that the insured's peremptory demand had been met,
that the policy had been cancelled, and that all that remained were the
formalities of restoring those benefits it was not entitled to keep after
cancellation.
31. Note that 1978 Ga. Laws 2017 would affect the outcome of this particular case today
but would have no bearing on its analysis of contractural aspects in other contexts.
32. 143 Ga. App. 52, 237 S.E.2d 520 (1977), cert. denied, 143 Ga. App. 909 (1977).
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CONSTRUCTION AND DEFINITIONS

"Debris"

In Lexington Insurance Co. v. Ryder System, Inc. ,1 an all-risk policy on
personal property including, by special endorsement, "oil in pipelines,"
obligated the insurer to pay "for the cost of demolition and removal of
debris formerly an insured part of the property and no longer suitable for
the purposes for which it was intended."u When a large quantity of oil
leaked out of the underground storage tanks at the insured's place of business and contaminated the surrounding earth, the insurer paid for the loss
but refused to pay for the removal of the escaped oil from the ground
because it was neither "debris" nor was it subject to "demolition." The
court made short shrift of this specious contention by holding that the term
"debris" simply means waste material resulting from the destruction of an
insured article and the term "demolition" means simply to do away with,
''
as in Webster's example: "They demolished the meal. "15
B.

"IndustrialOperation"

A retail women's apparel shop located in a neighborhood shopping center sustained smoke damage as a result of an improperly vented oven in
an adjacent bakery. The insurer denied liability because the policy excepted smoke damage from "agricultural smudging or industrial operation." The court held, in Georgia Farm Bureau Mutual Insurance Co. v.
"
Washington,that a small neighborhood bakery which bakes and retails
its goods on its premises is not an "industrial operation" under the reasonable meaning of the term "industry" as defined in standard dictionaries.
C.

"Pedestrian"

Is a passenger on the back of a "trailbike" a pedestrian? At first blush
this seems to be a frivolous question since the term denotes a person afoot.
It becomes less frivolous when one peruses the Motor Vehicle Accident
Reparations Act which secures no-fault benefits to pedestrians struck by
insured vehicles and defines "pedestrian" as any person "not occupying a
motor vehicle or a motorcycle or any other motor driven vehicle designed
primarily for operation upon the public streets, roads and highways. ...,.3 Under this negative definition, which is every bit as lucid as
the onc defi. ng "boomerang" as "if it does not come back it is not a
boomerang," a person on a bicycle or on a horse, or, for that matter, on a
donkey, is a pedestrian-but not a person on a "trailbike." The court of
33.
34.
35.
36.
37.

142 Ga. App. 36, 234 S.E.2d 839 (1977).
Id. at 36, 37, 234 S.E.2d at 839.
Id. at 37, 234 S.E.2d at 839.
145 Ga. App. 216, 243 S.E.2d 639 (1978).
GA. CODE ANN. §56-3402b(g) (1977).
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appeals in Princev. Cotton States Mutual InsuranceCo.'14 held that a 1972
Yamaha, two wheel, motor driven vehicle, commonly known as a
"motorbike" or "trailbike" was a "motorcycle" under the definitions found
in the Uniform Rules of the Road, 39 and that this definition was imported
into the Motor Vehicile Accident Reparations Act. Since the accident victim was occupying a motorcycle he did not qualify as a pedestrian and was
40
thus ineligible for no-fault benefits.
The court ignored as irrelevant, evidence that the "trailbike" had not
been designed primarily for operation upon the public streets." The court
obviously construed the qualification "designed primarily for operation
upon the public streets . . ." as referring only to "motor driven vehicle"
and not to the terms "motor vehicle" and "motorcycle" preceding it. Despite the use of the disjunctive, it seems that the "public streets" qualification was intended to modify all enumerated types of motor vehicles. One
is persuaded that the purpose of the "public street" qualification is to
extend no-fault benefits to persons occupying certain vehicles that are
primarily operated off public roads and are thus unlikely to be insured.
Such persons are practically in the same position as pedestrians, in that
the policy insuring the vehicle that strikes them is likely to be the only
source of compensation for their injuries. Hence, a rider on a motorcycle
should only be deprived of his technical status as a "pedestrian" on a
further finding that the motorcycle was designed primarily for operation
on rather than off the public streets.
D.

"Policy Period"

In Morey v. Richardson, 2 the insured had purchased a Buick in 1970 and
obtained insurance coverage for it. In 1971 he had purchased a pickup
truck and obtained coverage for it from a different insurer. Both policies
were in effect when the pickup truck was involved in a collision in 1975.
They had been renewed semi-annually. The question was whether the
Buick policy was available as excess insurance because it provided liability
coverage for all owned automobiles. The term "owned automobile" was
defined in part as "a private passenger, farm or utility automobile
ownership of which is acquired by the named insured during the policy
period. . . . "I' The court held that the crucial policy period during which
the new acquisition must have occurred was the one in effect at the date
of the collision in 1975. Since the Buick policy had been issued five years
prior to the collision and had been renewed semi-annually, the truck pur38. 143 Ga. App. 512, 239 S.E.2d 198 (1977).
39. GA. CODE ANN. §68A-101(25) (1975).
40. 143 Ga. App at 514, 239 S.E.2d at 200.
41. There was evidence that the vehicle was not and could not have been licensed as a
motorcycle; it was not equipped with headlights, nor did it have tires suitable for use on
public roads.
42. 142 Ga. App. 742, 236 S.E.2d 871 (1977), cert. denied, 142 Ga. App. 900 (1977).
43. Id. (emphasis added).
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chased in 1971 had obviously not been acquired during the 6-month policy
period in effect at the time of the collision and was thus excluded from
coverage.
This seems to be -an unduly limited construction of "policy period." If
one assumes that the insured had complied with other policy conditions,
such as timely notification, then the truck was surely covered when it was
purchased during the policy period in effect on the date of its acquisition
in 1971. Subsequent renewals simply continued in force whatever insurance was extant in 1971. There was nothing in the policy to suggest that
vehicles once covered would automatically be eliminated from coverage on
renewal.
VIII.

INSURABLE INTEREST

Georgia's statutory definition of insurable interest in property" makes a
substantial economic interest in the preservation of property one of the
touchstones of insurability, but judicial gloss has identified it more closely
with the legal interest test formulated by Lord Eldon than the factual
eco'nomic expectation test formulated by Lawrence in Lucena v.
Craufurd,', the seminal case in this area. In keeping with this line of
interpretation, the court of appeals in American Reliable Insurance Co.
v. Woodward,' held that a purchaser of a mobile home, under a title
retention contract involving multi-party financing through the dealer's
floor planning arrangement, had an insurable interest in the mobile home.
It was otiose to identify the kind of title the purchaser might have had in
the home, because he continued legally liable for the purchase price regardless of its destruction by fire, and stood to lose his investment because
of it. The contract had thus placed him in such a relation to the mobile
home that he was benefited by its preservation and harmed by its destruction, which is more than ample support for establishing an insurable interest.
IX.

JURISDICTION OF COURTS

The appellate court in Burdette v. Standard Guaranty Insurance Co.'7
held that the State Court of Fulton County had subject matter jurisdiction
to entertain an action for personal injuries under a first-party insurance
coverage contract despite the fact that the injuries may have been tortiously inflicted. Under the terms of the policy the insured was entitled to
insurance benefits for her injuries regardless of tort liability of third persons. Since the issues for resolution were thus reduced to whether an accident had occurred and what injuries were sustained as a result, the action
44.
45.
46.
47.

GA.
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CODE ANN. §56-2405 (1977).
Eng. Rep. 630 (House of Lords 1806).
Ga. App. 652, 239 S.E.2d 543 (1977).
Ga. App. 399, 241 S.E.2d 288 (1977).
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was grounded in contract, not in tort, and hence cognizable by the lower
court.
X.

LIABILITY FOR DELAY IN PASSING ON APPLICATION

Pearlmanv. United States InsuranceCo. of America18 reiterated that an
insurer's delay in passing on an application for life insurance even when
accompanied by retention of the check for the premium does not furnish a
basis for a tort action in this state. By dictum, however, the court intimated that such an action may not be ruled out where the length of the
delay is in fact unreasonable.
XI.

LIMITATION IN POLICY-TIME FOR SUIT

The "private" statute of limitations incorporated in standard fire policies requires that suits for recovery of claims must be commenced within
twelve months after the inception of the loss. What happens if the last day
to file suit falls on a Sunday? The court of appeals49 thought that this
extended the period under a code section providing that "[wihen a number of days is prescribed for the exercise of any privilege . . .and if the
last day shall fall on Saturday or Sunday, the party having such privilege
• . .shall have through the following Monday to exercise such privilege. . . ."50 The supreme court disagreed and held in Allstate Insurance
Co. v. Stephens5' that the statute in question applies only to limitations
stated in terms of days and not to limitations stated in terms of months
or years.
Sometimes it is difficult to ascertain the date on which the limitation
on suit commences. In such a case, contra proferentem may save the day
for the insured, as is illustrated by Mutual Benefit Health & Accident
Association v. Reed.2 A disability policy provided that no action "shall be
brought after the expiration of three years after the time written proof of
loss is required to be furnished. ' 5 3 In one part, the policy called for submission of proof of loss within ninety days after the date of such loss and in
another, proof of loss was required "in no event later than one year from
the time proof is otherwise required."" In view of the ambiguity as to the
exact date that proof of loss was required, broad construction in favor of
the insured compelled the conclusion that the three year limitation did not
commence until the later of the two dates.
Does the 12 month limitation in a policy apply to a cause of action
48.
49.
50.
51.
52.
53.
54.

142 Ga. App.48, 234 S.E.2d 845 (1977).
Allstate Ins. Co. v. Stephens, 140 Ga. App. 720, 231 S.E.2d 470 (1976).
GA. CODE ANN. §102-102(8) (1968).
239 Ga. 717, 238 S.E.2d 340 (1977).
144 Ga.App. 853, 242 S.E.2d 731 (1978), petition for cert. filed.
Id. at 856, 242 S.E.2d at 733.
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arising from the failure of an insurer to repair and restore a damaged home
to its former condition after the insurer had elected to repair the building
under one of the reserved options in the policy? Lee v. Safeco Insurance
Co. 5 presented such 'a situation, and the court of appeals held that the
insurer's exercise of the option, in which the insured was bound to acquiesce, converted the contract from one to pay the loss into a new contract
to repair. An action for breach of the latter could not be characterized as
an action on the insurance policy. Hence the limitation in the policy did
not apply.
XII.

LIMITATIONS ON COVERAGE-EXCEPTIONS AND EXCLUSIONS

In Strickland v. Gulf Life Insurance Co., 5 the insured sustained an
accidental injury to his lower right leg. Medical efforts to save his leg
continued for 118 days. They proved unsuccessful and the leg was eventually amputated. The insurer denied liability on the grounds that the accident policy in question only provided coverage if there was
"dismemberment by severance" within 90 days after the accident. The
supreme court noted that such an arbitrarylimitation confronted the insured with the ugly choice of .continuing treatment and retaining the hope
of regaining the use of his leg or of permitting amputation and retaining
eligibility for insurance benefits.57 Nevertheless, it did not reach the question of whether such policy limitations were void as against public policy,
or whether the particular 90 day severance clause sub judice was void.
Although the court found that "such a gruesome choice may be unreasonable and void as against public policy," ' the case was remanded, so that
the trial court could hear evidence regarding the issue. The public policy
issue had been pleaded by the insured, but had been disposed of rather
unceremoniously when the trial court granted the insurer's motion for
summary judgment. The case is novel in this respect, for, in the past, the
supreme court has passed upon unconscionable contract provisions by relying upon its own experience and perceptions of the exigencies of public
policy. In Strickland, it delegated the issue to the trial court by articulating an elaborate set of guidelines to aid the trial court in identifying and
assembling evidence relevant to the issue.
XIII.

Loss PAYEE

A lender and holder of a security interest in the borrower's property does
not have the rights of a loss payee unless so designated in the policy
covering the collateral, as one disappointed bank learned in Trust Com55.
56.
57.
58.
59.

144 Ga. App. 519, 241 S.E.2d 627 (1978).
240 Ga. 723, 242 S.E.2d 148 (1978).
Id. at 725, 242 S.E.2d at 149.
Id. (emphasis added).
Id. at 730, 731, 242 S.E.2d at 152.
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pany of Columbus v. Rhodes."' After the premises of an insured Suzuki
dealer were destroyed by fire, his bank, a holder of a security interest in
the destroyed inventory which was serving as collateral for overdue promissory notes, learned that it was not formally designated as a loss payee in
the dealer's policy. Alerted to the fact that the bank had an outstanding
indebtedness against the burned collateral, the insurer's agent promised
"that he would make sure that any checks in payment for that particular
property would be made jointly payable to the bank and [the insured].""'
The agent forgot to follow up on his promise and the check was made out
only to the insured, who cashed it and failed to pay the bank. The bank
lost its breach of contract suit against the insurer because the agreement
was merely a nudum pactum. No benefit was to flow to the promisor nor
was there any detriment in the sense that the promisee agreed to forbear
or otherwise. The agreement was thus
from bringing suit by garnishment
62
devoid of consideration.
XIV.

No-FAULT INSURANCE

Cases under the 1975 Motor Vehicle Accident Reparations Act, Georgia's
version of modified no-fault insurance, have recently begun to surface. The
Act provides compensation to insured injured persons up to an aggregate
minimum limit of $5000 per person for (1) all necessary medical expenses
not to exceed $2500, (2) 85 per cent of the loss of income or earnings during
disability, (3) expenses, not to exceed $20 a day, to replace those services
which the injured person would have performed, without compensation, for
his or her household, and (4) burial expenses not to exceed $1500 per
person. 3 In addition to the basic benefits, an insured may purchase optional coverage extending the aggregate limits for available no-fault benefits to $50,000 per person. 4
Death of the insured is equated with total disability. The Act provides
that if the injured person dies, and is survived by a spouse or dependent
children, compensation for loss of income or earnings and services replacement expenses "shall be payable after such death as though the deceased
were alive but totally disabled, such payment to be made to the spouse, if
...
1
alive, otherwise to the child or children.
In Cannon v. Georgia Farm Bureau Mutual Insurance Co.," the supreme
court held that this plain language extended survivor's benefits only to a
spouse and to children of the deceased and not to other surviving relatives
that may be similarly situated, such as a mother or a sister of the deceased.
The Act was held not to violate the due process and equal protection
60.
61.
62.
63.
64.
65.
66.

144 Ga. App. 816, 242 S.E.2d 738 (1978).
Id. at 817, 242 S.E.2d at 739.
See GA. CODE ANN. §§20-301,-302 (1977).
GA. CODE ANN. §56-3403b (1977).
GA. CODE ANN. §56-3404b (1977).
GA. CODE ANN. §56-3403b (1977) (emphasis added).
240 Ga. 479, 241 S.E.2d 238 (1978).
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guarantees of the U.S. or the Georgia Constitution. The provision for survivor's benefits was not a limitation on no-fault benefits, but rather an
extension. Absent any invidious discrimination, underinclusive coverage of
a law involving only economic interests will not make the law unconstitutional, where the coverage was the result of a rational classification. Since
spouses and children are those most likely to suffer from the death of the
insured, it was not irrational to put them into a separate class. While there
are others who may also suffer, there is no easily definable class of individuals who will suffer pecuniary loss to the same extent as those- included
by the statute.
The court of appeals held in Sheffield v. Cotton States Mutual Insurance
Co. 7 that the provision requiring compensation for "loss of income or earnings during disability"6 only came into play when the injured person
actually had an income at the time of the accident. The provision was not
intended to compensate for loss of earning capacity in the same sense as
that provided for in tort law. The fact that death is equated with total
disability is of no help to a spouse seeking survivor's benefits unless it can
be shown that the insured was gainfully employed or had an income at the
time -ofthe accident resulting in death. A long history of employment and
proof that the insured had intended to return to work at an early date will
not satisfy the requirement for an actual present loss.60 On the other hand,
"income or earnings" need not be the product of any present employment
but can be delayed earnings such as pensions or annuities which are wholly
or partially lost by virtue of the insured's death. Thus, in Vansant v.
Allstate Insurance Co., 70 the insured who was killed in an automobilepedestrian accident was a retired federal employee receiving a pension
from the Civil Service Retirement Fund. As a direct result of his death,
the pension benefits, paid to his widow upon his death, were significantly
reduced. The decedent's estate suffered a loss of income measured by the
amount of the reduction in pension benefits, and, therefore, the insurer
owed this amount or the statutory percentage thereof to the widow in the
form of survivor's benefits.
A 1976 amendment to the Reparations Act provides in pertinent part
that
[ilnsurers and self-insurers providing benefits without regard to fault
• . .shall be subrogated to the rights of the person for whom benefits are
provided .. .only in the event that the person for whom benefits are
provided has been completely compensated for all economic and noneconomic losses incurred as a result of the motor vehicle accident.
7'
67.
68.
69.

141 Ga. App. 861, 234 S.E.2d 695 (1977).
GA. CODE ANN. §56-3403b(2) (1977).
Accord, Southeastern Fidelity Ins. Co. v. Hicks, 143 Ga. App. 165, 237 S.E.2d 655
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This amendment was held not retroactive in Blaylock v. Georgia Mutual
Insurance Co. 72 Since subrogation rights accruing earlier were vested, they
could not constitutionally be abrogated by a later statute. Nevertheless,
the case was but a Pyrrhic victory for the insurer as the court also held that
the amendment merely clarified what the earlier statute already denoted:
a legislative intent to permit subrogation only after the insured has been
fully compensated for losses traditionally recognized by the law of torts.
Thus where the tortfeasor's only asset was a $20,000 liability policy that
was grossly insufficient to pay for the life of a passenger in the insured
automobile, the insured's no-fault insurance carrier could not claim any
part of the $20,000 as a subrogation fund on a mere showing that it paid
about $9,000 in no-fault benefits."
XV.

PREMIUMS-PAYMENTS AND COLLECTION

In Lieber Foods, Inc. v. NationalInvestors Life Insurance Co.,7' a policy
schedule incorporated in a life insurance contract specifically designated
by amount, an annual, semi-annual, quarterly and monthly premium, and
provided that "premiums shall be payable in advance and at the intervals
specified in the policy schedule."75 The owner of the policy had elected to
make monthly premium payments. When the cestui died, the insurer paid
the face amount minus a deduction representing 8/12th's of the annual
premium pursuant to a paragraph in the policy which stated: "Any indebtedness (including, upon death of the Insured, any unpaid portion of the
premium for the current policy year) will be deducted from any proceeds
payable under this policy." 7 The owner of the policy argued that no such
indebtedness was due because he had elected to pay a monthly premium
and that the premium for the month of the cestui's demise had been paid
in advance. It was held that the reference to the "premium for the current
policy year" unambiguously indicated that the annual premium was basically the agreed consideration for continued coverage; the policy schedule
merely provided convenient methods by which the annual policy could be
paid under various installment plans. Since the "policy schedule" and the
"indebtedness" provisions could thus be reconciled, there was no justification for employing contra proferentem.
XVI.

PROOF OF Loss

Great CentralInsurance Co. v. Bowery Savings Bank77 sheds some light
72. 239 Ga. 462, 238 S.E.2d 105 (1977).
73. Id. at 465, 238 S.E.2d at 108. GA. CoDE ANN. §56-3405b(d)(1) was amended by the
General Assembly in 1978, limiting subrogation even further. See note 4, supra, and accompanying text.
74. 143 Ga. App. 517, 239 S.E.2d 202 (1977).
75. Id.
76. Id.
77. 142 Ga. App. 630, 236 S.E.2d 772 (1977).
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on the kind of notice the insurer must give in order to actuate the standard
proof of loss clause in fire policies which, as to loss-payees, states in pertinent part that "if the insured fails to render proof of loss such mortgagee,
upon notice, shall render proof of loss . . .within sixty days. ' 1' A lender
designated as a loss-payee in a policy containing such clause received a
letter from the insurer's attorney informing him that the insured had submitted a proof of loss which had been rejected. After observing that various
loss-payees had not submitted proofs of loss at this point, a letter stated:
"Accordingly, for your convenience in the event you should wish to submit
separate Proof of Loss to my client I attach a blank for this purpose. . . .
The submission of the Proof of Loss, should you submit one, may be directed to me. ....,'1 It was held that this letter memorandum was inadequate as a matter of law and hence did not trigger the requirement for
submitting proof of loss within sixty days after notice as a condition precedent to the insurer's liability. To be adequate, the notice must clearly
convey to the party addressed that proof of loss was being requested
pursuant to the terms of the contract.
XVII.

UNAUTHORIZED INSURERS

The Uniform Unauthorized Insureres Process Act adopted in Georgia
and in 39 other states provides that
[blefore an unauthorized insurer shall file or cause to be filed any pleading in any action, suit or proceeding instituted against it shall either: (a)
Deposit with the clerk of the court .. .cash or securities or file .. .a
bond . . . in an amount to be fixed by the court sufficient to secure the
payment of any final judgment which may be rendered in such action...
or (b) Procure a certificate of authority to transact the business of insurs
ance in this state.9
Is this to be taken literally so as to make posting of the security deposit
or procurement of the certificate a condition precedent to the right to file
defensive pleadings and to litigate the case on the merits? In Retail Union
Health & Welfare Fund v. Seabrum,8 ' a nonresident insurer not authorized
to transact business in this state filed an answer to a suit for accidental
death benefits under a policy it had issued on the life of a Georgia resident.
When the beneficiaries moved to dismiss the answer for failure to comply
with the requirement for posting security or procuring a certificate to do
business, the insurer tendered the statutory bond. The supreme court held
that the Act, while intended to protect residents of Georgia from "the often
insuperable obstacle or resorting to distant forums for the purpose of asId. at 631, 236 S.E.2d at 773.
79. Id.
78.

80.
81.
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serting legal rights," 2 was not punitive in nature. If the insurer files defensive pleadings and then fully complies with the Act within a reasonable
time following notice that it is applicable, then the Act does not command
forfeiture of the right to litigate the merits of the dispute.
XVIII.

UNINSURED MOTORIST COVERAGE

Is a tortfeasor who, although insured at the minimum statutory limit, is
grossly underinsured in light of the harm he has caused, an "uninsured"
motorist allowing his victims to dip into their own uninsured motorist
coverages to recover their excess damages? The court in Cotton States
Mutual Insurance Co. v. Austin,83 a case of first impression in this state,
held that the unambiguous language of the Uninsured Motorist Act precluded a telic construction equating the word "uninsured" with
"underinsured." To be uninsured, the tortfeasor had to carry either no
insurance at all or had to be insured at less than the statutory minimum. 84
To call this dichotomous classification which results in full recovery where
the tortfeasor falls slightly short of the statutory requirement and in full
denial of recovery where he barely meets it an iniquity, is an understatement. Nevertheless, lowering of the threshold of uninsured motorist coverage by legislation may present difficult problems of reformulation unless
one is willing to accept the novel premise that all tortfeasors are deemed
uninsured to the extent that their liability policies, no matter how large,
fail to cover the damage done.
It has long been established in this state that accident victims may
pyramid or "stack" their uninsured motorist coverages whenever they are
insured under two or more policies." May they also "stack" their coverages
when they are insured under a single policy which covers two or more
vehicles? Ordinarily the issue of pyramiding or "stacking" is not raised in
this context because the insurer will want to provide but a single coverage
under a single policy. That and no more is required by statute."6 Does the
severability-of-interests clause typically found in automobile policies result in cumulative coverage by contract? It may if the policy is otherwise
infelicitously worded. 7 How such inadvertence can be avoided is shown by
Barnes v. Government Employees Insurance Co. 88 The uninsured motorist
endorsement added by way of amendment to a policy covering two automobiles showed the limits of liability to be "$10,000 each person; $20,000
82.

GA. CODE ANN. §56-604 (1977).

83. 143 Ga. App. 309, 238 S.E.2d 253 (1977), petition for cert. filed.
84. GA. CODE ANN. §56-407.1(b) (Supp. 1978).
85. See State Farm Mut. Auto Ins. Co. v. Murphy, 226 Ga. 710, 177 S.E.2d 257 (1970);
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each accident." However, the main body of the policy provided that "when
two or more automobiles are insured hereunder the terms of this policy
shall apply separately to each.'" The court conceded that the two clauses,
standing alone, might be treated as creating an ambiguity and thus allow
"stacking" by recourse to contra proferentem. Fortunately for the insurer,
they did not stand alone. The separability clause was "defanged" by specific language in the amendment which read: "[lregardless of the number
of insured automobiles stated in the declarations . . . to which this
amendment applies, the limit of . . . liability stated in the declarations
as applicable to 'each person' is the limit of the company's liability for all
damages . . . sustained by one person as the result of any one accident.
The court of appeals held in Jones v. Associated Indemnity Corp.91 that
language to the effect that the uninsured motorist endorsement replaced
any other provisions of the policy affording a similarinsurance with respect
to any damages arising out of the ownership or use of an uninsured motor
vehicle had no bearing whatsoever on recovery under general first party
coverages of the policy, because these were dissimilar from uninsured motorist coverage in that they were not predicated on fault. Thus, passengers
in a motor vehicle could recover under the owner's medical expense coverage as additional insureds even though their injuries were sustained in a
collision with an uninsured vehicle.
Several cases clarified procedural aspects of the Uninsured Motorist Act.
The appellate court in Norman v. Daniels'" held that a "John Doe" action
with service on the insurer can, under a 1972 statutory amendment, now
be brought against a known vehicle operator who "cannot after due diligence be found within the State, or conceals himself to avoid the service
of summons. . . ."" Cases decided prior to the amendment, holding that
an in personam judgment against known tortfeasors whose whereabouts
were unknown, although practically unobtainable, was a condition precedent to obtaining a judgment against the insurer, are no longer controlling.
"Whereabouts unknown" is now equated with "identity unknown."
It was held in Georgia Farm Bureau Mutual Insurance Co. v. Wood"
that a policy provision requiring the insured to "file a sworn statement
with the insurer, within 30 days after the accident, that he had a cause of
action . . . against a person whose identity was unascertainable"' 5 as a
condition precedent to suit against the insurer was inapplicable to actions
UruughL against a k .. unin sr.d motorist and unknown hit-and-run
driver.
Hence, the insurer, acting as intervenor in such actions and filing
""
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pleadings in its own name, cannot get the actions dismissed or obtain a
summary judgment whatever its rights may be when sued directly.
The Uninsured Motorist Act requires that in the case of accidents involving unknown operators "the insured, or someone on his behalf. . . in
order for the insured to recover under the indorsement, shall report the
accident"" within 10 days to the Georgia Department of Public Safety."
In applying this provision, the court held in Jones v.Doe" that failure to
file such a report within the allotted time, while possibly justifying a fine,
results only in an abatement of the right to file an action against the
insurer. Since late filing constitutes full compliance with the statute the
insurer may not obtain a summary judgment on an action prematurely
brought, because such judgment is on the merits and does not properly
raise matters in abatement.
An insured, in order to recover under the uninsured motorist coverage,
must establish the tortfeasor's "legal liability."" The court in Continental
Insurance Co. v.Echols'00 held that securing a judgment by confession in
an action against a known uninsured operator satisfied this requirement.
It was not necessary that the judgment be preceded by a full-blown trial
of the issues. If the insurer wishes better protection it should file pleadings
in its own name as it is authorized to do by statute.'0 '
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