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During the survey period, the Georgia Supreme Court stepped up the
pace of review of local zoning arrangements. The most important of these
cases was Pope v. City of Atlanta, I in which the supreme court not only
upheld the constitutionality of the Metropolitan River Protection Act,' but
also announced its intention to keep firm control of adjudications on the
taking issue. During the term, the court clarified the enforcement proce-
dures and authority of the Department of Natural Resources in
Department of Natural Resources v. American Cyanamid Co.' and in
Department of Natural Resources v. Joyner.4 Legislative action in the
General Assembly was mainly centered on bringing Georgia into compli-
ance with various federal pollution control and land use laws so that the
state would continue to receive federal funds.

I. STATE POWERS

The most significant opinion concerning the state's power to control land
use was Pope v. City of Atlanta.5 In that case, the city ordered the plaintiff
to stop construction work on tennis courts located within the Chattahoo-
chee River flood plain because such activity violated the Metropolitan
River Protection Act' (hereinafter referred to as the River Act). The plain-
tiff first brought suit in federal court where the constitutionality of the
River Act was upheld.7 The plaintiff then sued in state court claiming a
violation of her state due process' and eminent domain' rights, as well as
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an invalid attempt by the state to exercise the power of zoning exclusively
delegated to local governing authorities. 0

The Georgia Supreme Court was not deterred by a claim of res judicata
on the state due process and eminent domain claims. The plaintiff had not
raised these issues in her federal suit pursuant to the rules of federal
pendant jurisdiction. Although Georgia law generally precludes raising
new grounds for relief once an issue has been adjudicated," the supreme
court held that the failure to raise the state taking claims in federal court
would not bar state jurisdiction. The court held that if the federal court
had abstained on these issues had they been raised, on the basis of comity
principles, the state court jurisdiction could properly be invoked. As the
dissent by Justice Hall noted, 2 this significantly relaxes the rules of res
judicata for the plaintiff. It also serves as clear notice of the Georgia Su-
preme Court's keen interest in the taking issue, and suggests a reluctance
to allow a federal court to have the last word on the issue. Having found
the state issues justiciable, the supreme court remanded the case for a trial
on the merits. 3

The court also held that the River Act was not an attempt by the state
to exercise zoning powers delegated by the state constitution to municipal-
ities. This was the first state case to construe the 1976 revision of the
Georgia Constitution expressly empowering the state to pass general legis-
lation respecting typically local functions and interests. The court found
that the River Act was in the nature of such a general planning regulation,
noting that the stated purposes of the Act, flood control and protection of
safe drinking water, were specifically enumerated in the constitution" as
subjects of general legislative enactment.

In Department of Natural Resources v. American Cyanamid Co., 15 the
Georgia Supreme Court clarified the administrative review procedure of
the Department of Natural Resources. A fine imposed by a DNR Hearing
Examiner on the company for violating a pollution control deadline was
reversed by a five member Administrative Review Committee of the Board
of Natural Resources. The full Board then sought to review this decision,
but was enjoined on the ground that review was precluded by the thirty
day limitation for appeals in the Georgia Administrative Procedure Act.' 6

The court further held that the full Board of Natural Resources at no time

9. GA. CONST. art. 1, §3, 1, GA. CODE ANN. §2-301, states that "[private property shall
not be taken, or damaged, for public purposes, without just and adequate compensation being
first paid ... "

10. GA. CONST. art. IX, §4, 2, GA. CODE ANN. §2-6102(15).
11. GA. CODE ANN. §110-501 (1973).
12. 240 Ga. 177, at 183, 240 S.E.2d 241, at 244 (1977) (Hall, J., dissenting).
13. On remand, Pope v. City of Atlanta, Civil No. 22635 (Fulton County Superior Ct.,

March 31, 1978), Judge Charles Weltner held that the plaintiff's due process and eminent
domain rights had not been violated.

14. Ga. Const. art. IX, §4, 2, GA. CODE ANN. §2-6102(6), (7).
15. 239 Ga. 740, 238 S.E.2d (1977).
16. GA. CODE ANN. §3A-120(b) (Supp. 1978).
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has authority to "further review" decisions of its Administrative Review
Committee under §17(a) of the Executive Reorganization Act of 1972."1
Thus, administrative jurisdiction in pollution control contests is exhausted
after a hearing officer has issued a decision which has been reviewed by
the five member Administrative Review Committee.

The Georgia Supreme Court in Department of Natural Resources v.
Joyner'" settled the definition of "closed water" as it relates to state au-
thority to prohibit commercial shrimping.11 The issue arose in the context
of a civil suit brought by a shrimper claiming the proceeds from the sale
of shrimp which had been seized by DNR enforcement officials.

Relying on the definitions and rules set forth in the Convention on the
Territorial Sea and Contiguous Zone, 0 the court held:

... that the salt waters of this state extend from the mean low water
mark of the foreshore three geographical miles offshore; except where a
low tide elevation is situated within three nautical miles seaward of the
low water line along the coast, the state's three mile boundary is measured
from such low tide elevation."

.It was further held that the presence of a permanent man-made struc-
ture on the low tide elevation was not a prerequisite for drawing the bound-
aries from this outer point. Because the jury instruction defined the closed
waters as extending only from the ordinary low water mark, the case was
remanded for a new trial.

II. ZONING AND LAND USE REGULATIONS

The Georgia Supreme Court, when it was presented with challenges to
zoning regulations as takings without just compensation, continued to rely
on its public benefit-private injury balancing test first articulated in
Barrett v. Hamby."

City of Smyrna v. Ruff" was another shopping center victory. The
owner's proposal to rezone a parcel of land from single-family residential
to office-institutional and neighborhood shopping was rejected by the city
council. The superior court reversed the council and the supreme court
affirmed. The parcel involved was surrounded by property zoned light
commercial, apartment, and neighborhood shopping and was adjacent to
a heavily congested road. Testimony by an appraiser indicated a value of
$230,000 for the property as currently zoned, but a value of $760,000 if it
was zoned as office-institutional, neighborhood shopping. Realtors testi-

17. GA. CODE ANN. §40-3519(a) (1975).
18. 241 Ga. 390, 245 S.E.2d 644 (1978).
19. Ga. Code Ann. §45-902 (1978).
20. 15 U.S.T. 1606, T.I.A.S. No 5639, (entered into force September 10, 1964).
21. 241 Ga. 390, 392, 245 S.E.2d 644, 645 (1978).
22. 235 Ga. 262, 219 S.E.2d 399 (1975).
23. 240 Ga. 250, 240 S.E.2d 19 (1977).
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fled that the property was not suitable for residential development. The
supreme court, apparently impressed by this economic testimony, ordered
rezoning. Justice Jordan, in his dissent, commented that if confiscatory
zoning is defined in terms of mere loss in potential economic value result-
ing from the denial of the right to make the highest and best use of one's
property, the court had made substantial progress in emasculating the
concept of zoning."

The supreme court acted in City of Atlanta v. McLennan?5 to strike
down, as unconstitutional, a new zoning classification developed in the
wake of last term's remand to the city council to rezone the property. The
city had rezoned the property for townhouse apartments instead of for a
shopping center as requested. The court gave great weight to the character
of the surrounding property, traffic patterns, and the testimony of apprais-
ers as to the economic values involved. On review, the trial court accepted
testimony concerning the economic feasibility of the proposal, testimony
that had not been presented during the rezoning process. The supreme
court allowed the admission of such legislative facts concerning economics,
although they had been presented for the first time at trial, on the ground
that the evidence would not have been presented to the zoning authority
by the property owner since the only public hearing was before the zoning
review board which limits itself to the consideration of classifications sub-
mitted by the Planning and Development Commission. A number of plan-
ning officials in Georgia have interpreted the McLennan decision as an
outright invitation to a trial de novo in the superior court whenever a
property owner loses before the city or county bodies. These cases illustrate
the supreme court's open acknowledgement of speculative dollar figures
and traditional assumptions favoring development of land to its maximum
commercial value.

In City of Smyrna v. Parks,21 the Georgia Supreme Court acknowledged
the validity of zoning for aesthetic purposes. The plaintiff had been
charged with violating a zoning ordinance which prohibited chain link
fences in front yards in residential districts, although other decorative type
fences were allowed. The language used by the court in upholding this
ordinance should be compared with that found in the McLennan and Ruff
cases. The court emphasized the heavy burden a plaintiff has in proving a
clear abuse of discretion since local authorities are more familiar than the
judiciary with local needs and characteristics. Evidence at trial revealed
the safety hazard of the sharp ends of such wire fences and the difficulty
that fire department personnel faced in gaining access to burning homes
through chain link fences.

But the most interesting language of the opinion dealt with zoning for
aesthetic purposes.

24. 240 Ga. 250, 255, 240 S.E.2d 19, 22 (1977) (Jordan, J., dissenting).
25. 240 Ga. 407, 240 S.E.2d 881 (1977).
26. 240 Ga. 699, 242 S.E.2d 73 (1978).
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Even if the ground of safety is deemed a tenuous one, however, the ordi-
nance would not be an unwarranted exercise of police power based on
aesthetics alone, provided there is a reasonable relationship between the
regulation and the legitimate purposes of regulations, as enunciated by
the legislature . . . . We cannot say that chain link fences can have no
deleterious effect whatsoever upon the character of a residential neighbor-
hood. In the minds of many, such fences are associated with commercial
and even prison usages. If the council deems this to be the probable or
possible effect of such fences, which it evidently did, then we are not in a
position to reassess the local situation in the municipality.2

Undoubtedly, the minor economic interest involved facilitated the
court's expansive language regarding aesthetic zoning. The important
point, however, is the recognition of the police power as encompassing not
only protection of public health and safety (curbing harmful activity), but
also protection of the public welfare in its broadest sense - aesthetics as
a factor in the quality of life.

The cases decided during the survey period on standing are disturbing
in that they exhibit a trend to discourage the activity of civic associations
and neighbors to join in the effort to uphold a zoning ordinance. In Brock

v. Hall County,"8 a neighborhood citizens group brought suit against the
Board of Commissioners when it rezoned property from "agricultural-
residential" to "highway business" for use as a dirt race track. While the

court recognized that such groups have standing in equity to challenge
rezoning decisions, they must incur special damages under the
"substantial-interest-aggrieved test"" similar to that required for standing
in public nuisance suits," when they oppose the action at the prior public
hearing. Because the trial court's finding of no special damage was not
"clearly erroneous," the supreme court affirmed the defendant's motion to
dismiss.

In Mt. Paran Area Civic Association v. Cates," a citizens committee
failed in attempting to intervene in a mandamus action brought by a
property owner to compel a building inspector to reissue a permit which
had been revoked when it was discovered that the building would exceed
the percentage replacement cost limitation that had been established for
non-conforming uses. The trial judge denied the motion and the supreme
court affirmed, noting that such permissive intervention was at the discre-
tion of the trial judge.

The most disturbing refusal to recognize standing was in McKnight v.

27. Id. at 705, 242 S.E.2d at 77-78.
28. 239 Ga. 160, 236 S.E.2d 90 (1977).
29. GA. CODE ANN. §69-827 (1976), construed in Victoria Corp. v. Atlanta Merchandise

Mart, Inc., 101 Ga. App. 163, 112 S.E.2d 793 (1960); Bersch v. Hauck, 122 Ga. App. 527, 177
S.E.2d 844 (1970).

30. GA. CODE ANN. §§72-103,-202 (1973).
31. 240 Ga. 191, 240 S.E.2d 7 (1977).
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Mitchell,32 which should be compared with Parks. The Mitchells sought a
zoning variance in order to operate their junkyard business on a tract of
land surrounded by woodlands. The court granted the variance, stressing
that a 600 foot wooded buffer shielded the junkyard from public view. The
court was not impressed with the proposition that a stream flowing from
the Mitchell property through the junkyard site onto McKnight's land
could possibly become polluted by lead and other auto wastes.

While this case can be viewed as incompatible with the language in
Parks, it is better seen as an example of the court's attempt to balance the
equities. Given the need for junkyards or automobile salvage operations, a
completely encircling, wide buffer, which certainly increases business
costs, should be sufficient protection of the public welfare. On the other
hand, the court's treatment of the pollution issue is open to scrutiny. This
attitude is understandable if the problem were merely one of proof; this
could be remedied by expert testimony and scientific data, which is always
crucial in environmental litigation, but usually quite costly. The question
remains, though, of whether a sufficient showing of a pollution hazard
would be enough, by itself, to deny the variance. Of course the plaintiff,
as a riparian property owner, might have a traditional trespass action if
the variance were granted and water quality subsequently deteriorated.
The court of appeals held that on these facts, McKnight was not damaged
in any way not common to other property owners similarly situated and
was therefore not an "aggrieved person" entitled to appeal from a decision
of the board of zoning appeals.

In Allgood v. Georgia Marble Co.,3 the supreme court upheld the trial
court's denial of Allgood's petition to intervene. Georgia Marble Com-
pany's application for the special zoning permit needed to begin quarrying
operations had been rejected by the County Planning Commission, Board
of Commissioners, and Board of Zoning Appeals, but was granted by the
superior court, which held that the Commissioners had no discretion to
deny the permit under the facts. The Commission did not appeal, but prior
to the end of time for appeal, Allgood and other citizens sought to inter-
vene. The supreme court held that the trial court had not abused its
discretion in denying permissive intervention.

A number of procedural issues in zoning cases reached the Georgia Su-
preme Court this year. In City Council of Augusta v. Carpenter,34 the court
confirmed its unwillingness to second guess findings of fact made by the
trial rnilrt in rszoning cases. The court held that the factual issues concern-
ing the repairs and operation of a grocery store (a non-conforming use) were
rightly withheld from jury determination, since the action was brought in
equity and the constitutional issues involved were clearly matters of law.

The lower court in Columbia County v. Fleming3 engaged in the Barrett

32. 144 Ga. App. 109, 240 S.E.2d 313 (1977).
33. 239 Ga. 858, 239 S.E.2d 31 (1977).
34. 240 Ga. 448, 241 S.E.2d 199 (1978).
35. 240 Ga. 604, 241 S.E.2d 833 (1978).
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balancing analysis in a decision involving the rezoning of a tract to permit
rock quarrying. The critical issue on appeal was the use made by the
county commission of a report by a study committee appointed to investi-
gate and propose conditions to impose on the rezoning request. The only
evidence that had been presented by the plaintiff, the Board of Education,
in its challenge to a reduction of a buffer zone between the quarrying
operation and an adjacent school was the recommendations of the study
committee. The court held that the commissioners were not bound by the
study and that other adjustments had compensated for this reduction. The
court emphasized economics, and held that there was no abuse of the
zoning power because the reduction "would greatly increase the value of
the property for quarrying."3

The appropriateness of a temporary injunction as relief pending the
judicial determination of the constitutionality of a sign ordinance, which
provided criminal penalties, fines or imprisonment for each day of viola-
tion, was approved in Columbus v. Granco, Inc.3" The court held that
equity would enjoin a criminal prosecution where evidence indicated the
threat of repeated prosecution under a void ordinance.

Atlanta's zoning procedures were clarified in City of Atlanta v. Interna-
tional Society for Krishna Consciousness. 3 Georgia law provides two meth-
ods for the review of administrative orders: appeal to the Board of Adjust-
ment3 or to the Board of Zoning Appeals.4' Complicating matters, Atlanta
has chosen to call its reviewing panel the Board of Zoning Adjustment. The
problem arose when the Society attempted to appeal the Board's decision
to deny it a building permit, using the statutory procedure provided for the
Board of Adjustment," rather than that for the Board of Zoning Appeals.' 2

The city moved to dismiss for lack of jurisdiction. The court's impatience
with this confusing procedure was apparent when it said, "(t)he people's
right to litigate with governmental bodies should not be decided on techni-
calities any more than one citizen's right to litigate with another citizen.' 3

The superior court was held to have jurisdiction to hear the appeal from a
board of zoning appeals or adjustment within thirty days of an order.

Variance procedure and standards were discussed in Concroft v. Peters"
(softball field on church property) and in Newton v. Fidelco Growth
Investors'" (building permits). These cases confirm that neighbors protest-
ing a variance can not rely on mere inconvenience or a possible reduction

36. Id.
37. 240 Ga. 850, 242 S.E.2d 607 (1978).
38. 240 Ga. 96, 239 S.E.2d 515 (1977).
39. GA. CODE ANN. §69-815 (1976).
40. GA. CODE ANN. §69-1211 (1976).
41. GA. CODE ANN. §69-827 (1976).
42. GA. CODE ANN. §69-1211.1 (1976).
43. 240 Ga. 96, 97, 239 S.E.2d 515, 516 (1977).
44. 241 Ga. 115, 244 S.E.2d 6 (1978).
45. 142 Ga. App. 300, 235 S.E.2d 622 (1977).
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in property values, and that when they challenge a rezoning decision on
its merits, the decision will be set aside only if they can show fraud, corrup-
tion, or manifest abuse of the rezoning power.

Finally, in Bell v. Barrett," the supreme court upheld the trial court's
order enjoining the defendant from keeping five dogs at his home in a single
family residential district. Even though the defendant stressed that he
kept his dogs as a hobby and that his was not a commercial kennel, he was
found to be operating a kennel in violation of the zoning ordinance. The
supreme court affirmed the trial court's decision that three dogs was the
maximum that could be kept under the ordinance.

III. WATER LAW

Several cases involving traditional riparian rights and diversion of water
were decided this term. In General Refractories Co. v. Rogers,47 the court
distinguished Ponce de Leon Condominiums v. DiGirolamo, " and reversed
a jury award of punitive damages and attorneys' fees to a landowner who
claimed damages resulting from defendant's mining operation. Large
amounts of waste material had accumulated so that rain caused extensive
movement of the mine wastes onto the plaintiff's property. The court held
that while such activity could be considered negligent, it did not show a
conscious indifference to consequences nor the wilfulness or maliciousness
necessary for the recovery of punitive damages. The court attempted to
distinguish intentional human diversion of natural water flow, as in Ponce
de Leon, and the work of ordinary forces of nature such as rainfall, on piles
of dirt accumulated as a result of legitimate business activity. It stated
that even normal farming methods result in natural erosion due to natural
rainwater and that such activity could not be considered wilful, malicious,
or oppressive."

This distinction indicates a basic deficiency in the use of traditional
riparian rights and nuisance law as a method in controlling and deterring
environmental degradation. Using hydrologic principles, it is clear that the
distinction is one without a difference. In each case the defendant had
intentionally caused the same hydrologic condition to exist which led to
the processes of flooding, erosion, and sedimentation. Nevertheless, the
result on the merits in these cases is probably correct. It should be noted
that there were valid distinguishing facts in these cases on which the court
did not rely. in Pnce de Leon, the plai-iff YAv. nntice of the potential
drainage problem to the developer at the beginning of his development
activities. In addition, during the period of time when the plaintiff in
Rogers was unquestionably the owner of the property, the defendant was

46. 241 Ga. 103, 243 S.E.2d 40 (1978).
47. 240 Ga. 228, 239 S.E.2d 795 (1977).
48. 238 Ga. 188, 232 S.E.2d 62 (1977).
49. 240 Ga. at 232, 239 S.E.2d at 798, 799.
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in compliance with the Surface Mining Act's" requirements of land recla-
mation.

In Waters v. Narcarti, 5 the supreme court upheld a jury verdict of $5,000
and the imposition of a permanent injunction against any obstruction on
the defendant's property which caused surface water to back up onto the
plaintiff's adjoining property. The court, in City of Cordele v. Hobby,52 also
upheld an award of damages for the overflow of a drainage ditch onto the
plaintiffs property. An injunction against further overflow and the dump-
ing of raw sewage and dead animals into the ditch was also upheld.

In Daughtrey v. C. & D. Sportswear Corp., 3 the supreme court reversed
a directed verdict against a plaintiff suing for injunctive relief and for
damages caused by water falling from the defendant's warehouse roof, in
such amounts as to cause the plaintiff's property to become "boggy" and
unsuitable for raising vegetables. The court held that special damages
need not be proved to recover for water flowing over the property of another
and that at least nominal damages for the trespass should be available.

In Griggs v. Gwinco Development Corp.,54 the supreme court upheld the
use of a notice of lis pendens in connection with an action requiring Gwinco
to remove all obstructions from the flood hazard adjoining plaintiff's prop-
erty and to refrain from violating the Gwinnett County Soil Erosion and
Sedimentation Control Ordinance. The effect of a lis pendens is to hold
up financing and sale of the development and to force the owner to reach
an accommodation with the plaintiff relative to the abatement of the nui-
sance. Griggs suggests that lis pendens could be a useful tool for plaintiffs
in dealing with careless real estate developers.

In Cox v. Cambridge Square Towne Houses, Inc.,5 the supreme court
adopted the Restatement of Torts'4 position on damages for permanent,
though continuing nuisances. Cox arose out of a situation in which a storm
sewer, during heavy rains, would dump sewage into a creek that flowed
through the plaintiffs property. The court held, that since the nuisance
was a continuing one, the plaintiff could recover for future violations, or
at her election, be awarded an injunction. Furthermore, it was held that
the four year statute of limitations 7 is not a complete bar to any action
against a long standing nuisance, but will allow recovery of damages occur-
ring within the last four years.

The court of appeals in City of East Point v. Terhune" reversed a judg-
ment in favor of a property owner against the city for the creation of a

50. GA. CODE ANN. §43-14 (1978).
51. 239 Ga. 545, 238 S.E.2d 83 (1977).
52. 240 Ga. 207, 240 S.E.2d 16 (1977).
53. 239 Ga. 482, 238 S.E.2d 37 (1977).
54. 240 Ga. 487, 241 S.E.2d 244 (1978).
55. 239 Ga. 127, 236 S.E.2d 73 (1977).
56. RESTATEMENT OF TORTS §930 (1939).
57. GA. CODE ANN. §3-1001 (1975).

58. 144 Ga. App. 865, 242 S.E.2d 728 (1978).
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nuisance causing damage to plaintiff's property. The plaintiff's home had
been constructed with the basement at an elevation eleven inches below
the drainage of a sewer line; Flooding occurred in June, 1971, and the
property owner brought suit. The court, however, held that sovereign im-
munity prevented an action for negligent installation and maintenance of
the sewer system and that although an action for nuisance could be
brought against the state, one isolated instance of negligence was not suffi-
cient to constitute a nuisance.

In City of Atlanta v. Wolcott,5 the court interpreted the Georgia law"l,
which provides that in cities of population of 20,000 or more, ordinary
nuisance abatement suits are to be brought in the police court, while
continuing nuisance suits are to be brought in a court of equity (the supe-
rior court). In this particular case, equity jurisdiction was indeed appropri-
ate. The nuisance complained of, the continued development and over-
crowding of a recreational area, was not a nuisance per se so that relief in
the form of removal of the park would be appropriate or possible. Rather,
a plan for control of the use of the park was necessary and the police court
would have had no power to enter such an order.

IV. MISCELLANEOUS

The Georgia Supreme Court continued to uphold dedications of open
space procured through easements and restrictive covenants. In Doughtie
v. Dennisson," the developer attempted to build on lakefront property
which had been referred to in the deeds and in the recorded subdivision
plat as intended for public use as an access to the lake. The court read the
restrictions as providing that the area was dedicated not just for lake
access, but for recreation purposes as well. Furthermore, the developer was
held to be unable to "take back part of the area already irrevocably granted
to the subdivision owners. . . . The developer (or his successors) may not
set aside large areas for recreational use and induce people to buy, then
reduce the size of the reserved area and create and sell new lots."'62 A
contrary holding would have negated one of the primary weapons available
to communities and their planning commissions for preserving open space
when a developer submits his site plan.

In International Paper Co. v. Gilbourn,3 a workmen's compensation
case, the court held that in spite of the lack of evidence on the levels of
Me^ Polso, 111.Li IJIi1UII, In the eiipiuye b tissue, reco'very- was

not precluded. The substance, an organic phosphorus compound, was used
by the employer on its experimental farm and handled by the employee

59. 240 Ga. 244, 240 S.E.2d 83 (1977).
60. GA. CODE ANN. §72-401 (1973).
61. 240 Ga. 299, 240 S.E.2d 89 (1977).
62. Id. at 300, 240 S.E.2d at 90.
63. 144 Ga. App. 175, 240 S.E.2d 722 (1977).
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as part of his job responsibilities. The victim was found collapsed and
suffering from the symptoms of poisoning during his employment. The
result in this case was made easier by the presumption in workmen's com-
pensation cases that "when an employee is found dead in a place where
he might reasonably have been expected to be in the performance of his
duties, it is presumed that the death arose out of his employment."64 Nev-
ertheless, the case indicates a potential willingness on the part of the court
to recognize environmental hazards even though proof of a causal nexus is
not readily available.

In Fulton County v. Baranan,5 the plaintiff brought an action in the
nature of inverse condemnation for the maintenance of a public road which
diverted surface water onto his property. In such a suit, the damages
recoverable are in substitution for those recoverable in a condemnation
action and are, therefore, subject to the rules governing such actions."'
Since Georgia law provides no authority, either statutory or constitutional,
for the recovery of punitive damages in condemnation cases, they were
denied to the plaintiff in this case.

Numerous condemnation cases were heard by both the court of appeals
and the supreme court." Two of these cases are significant because they
consider the appropriate criteria for measuring land values. The degree to
which property diminishes in value from land use regulation will often be
determinative of whether the Georgia courts will find an unconstitutional
taking. The following condemnation cases demonstrate the court's willing-
ness to permit land values to be based on purely speculative interests -
some of which are benefits conferred by governmental authority itself.

In Department of Transportation v. Knight,6" surrounding property val-
ues had dramatically increased after the announcement of an imminent
taking for highway purposes. The court of appeals permitted the jury to
consider this increase in establishing the value of the plaintiff's condemned
property. In Atlanta Warehouses, Inc. v. Housing Authority of Atlanta,6"
the jury, in making its condemnation award, was allowed to consider the
mere possibility of a future rezoning which might increase property value.

In Hall County Historical Society, Inc. v. Georgia Department of

64. Id. at 176, 240 S.E.2d at 723.
65. 240 Ga. 837, 242 S.E.2d 617 (1978).
66. GA. CONST. art. I, §3, 1, GA. CODE ANN. §2-301.
67. MARTA v. Ply-Marts, Inc., 144 Ga. App. 482, 241 S.E.2d 599 (1978); Department of

Transp. v. Dent, 142 Ga. App. 94, 235 S.E.2d 610 (1977); Kessler v. Department of Transp.,
142 Ga. App. 170, 235 S.E.2d 636 (1977); Morgan v. Department of Transp., 239 Ga. 560, 238
S.E.2d 95 (1977); Pickens County v. Darnell, 142 Ga. App.-281, 235 S.E.2d 677 (1977);
Department of Transp. v. Brooks, 143 Ga. App. 872, 240 S.E.2d 163 (1977); DeKalb County
v. Trustees, Decatur Lodge No. 1602, B.P.O. Elks, 145 Ga. App. 180, 243 S.E.2d 284 (1978);
City of Macon v. Mabry, 143 Ga. App. 203, 238 S.E.2d 123 (1977); Department of Transp. v.
Rushing, 143 Ga. App. 235, 237 S.E.2d 722 (1977); City of Atlanta v. Atlanta Gas Light Co.,
144 Ga. App. 157, 240 S.E.2d 730 (1977).

68. 143 Ga. App. 748, 240 S.E.2d 90 (1977).
69. 143 Ga. App. 588, 239 S.E.2d 387 (1977).
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Transportation,70 the federal district court held that a federal aid highway
planned in the vicinity of a listed historic district would be enjoined be-
cause of the failure to comply with the requirements of the National His-
torical Preservation Act. The federal highway officials had relied com-
pletely on state reports and had failed to undertake any independent in-
quiries. The injunction also extended to state defendants, unless they with-
drew all requests for federal funds and reimbursed the federal government
for all federal funds previously received.

Several suits have settled the proposition that the land purchased by the
State Highway Department for the now abandoned Interstate 485 project
in Metro Atlanta will not be returned to the prior owners. Proposals have
been advanced to take the land in question and to dedicate it as a "Great
Park." These cases, Knight v. Department of Transportation7' and
Shoemaker v. Department of Transportation72 remove a major stumbling
block to this proposal.

V. LEGISLATION

Several pieces of legislation affecting environmental quality and preser-
vation were passed in the 1978 General Assembly. The Coastal Manage-
ment Act of 197811 creates a Management Board appointed by the governor
to work with the Department of Natural Resources (DNR). Since the Act
was passed primarily to comply with the Federal Coastal Zone Manage-
ment Act of 1972,11 the minimum powers mandated by the federal act were
given to the Board and the DNR. Generally the Board and the DNR will
have the authority to study and recommend to state and local govern-
ments, areas of concern, methods of management, and general guidelines
for "wise" land use practices in the coastal zone.7 5 In the absence of legisla-
tion giving it regulatory authority, the Board's power rests in its ability to
bring suit to ensure that uses of regional benefit are not overly restricted
or excluded from the coastal zone by the local governments. 76 The Act also
establishes the boundaries of the coastal zone. 7

In order to comply with the recently amended Federal Air Pollution
Prevention and Control Act,78 the General Assembly completely repealed
Georgia's air pollution laws, substituting in their stead the new Georgia Air
Quality Act of 1978. 7' The new Act increases and details the powers and

70. 447 F. Supp. 741 (N.D. Ga 197A)
71. 239 Ga. 368, 236 S.E.2d 826 (1977).
72. 240 Ga. 573, 241 S.E.2d 820 (1978).
73. GA. CODE ANN., ch. 43-26 (Supp. 1978).
74. 16 U.S.C.A. §1451 (1976).
75. GA. CODE ANN. §43-2605 (Supp. 1978).
76. Id.
77. GA. CODE ANN. §43-2602 (Supp. 1978).
78. 42 U.S.C.A. §7401 (1977).
79. GA. CODE ANN., ch. 43-27 (Supp. 1978).
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duties of the Board of Natural Resources in the following areas: (1) estab-
lishment of standards of performance, emission limitations or standards
for sources of air pollution, (2) identification of major stationary sources
by means of the criteria set forth in the Federal Act, (3) requirements for
the use of air-cleaning devices or compliance with emission limitations or
standards of performance, and (4) prevention of significant deterioration
of air quality as set forth in the Federal Act." The permit system for
construction and operation of air pollution sources is maintained,' as is the
review requirement for construction and modification plans." The costs of
obtaining such permits are to be borne by the owner or operator of the
source or major stationary facility.13 The Director of the DNR retains the
right to inspect and investigate whether sources are in violation of the Act,
but only upon receipt of "information sufficient to form a reasonable be-
lief" that a violation is occurring or will occur.84 Injunctive relief remains
available to the Director upon discovery of violations or in emergency
situations where a significant hazard to the public health is imminent."5

The most important change in the air pollution laws involves the issu-
ance of delayed compliance orders. 86 This section sets out in great detail
time schedules and interim conditions for compliance with the Federal
Act. In particular, this section addresses the problem of major stationary
sources converting from oil and gas energy sources to coal sources either
under order of the Energy Supply and Environmental Coordination Act of
19747 or voluntarily because of anticipated shortages of oil and gas under
curtailment plans approved by the Federal Power Commission.

While the usual remedies remain available, such as proceedings before
the Director88 and judicial review of orders, 8 two important changes in
regard to penalties were enacted. Generally, the ceiling on civil penalties
for violation of the Act or final orders of the Director is increased to $25,000
per day." More importantly, however, with respect to noncompliance with
emission limitation standards or standards of performance, the new Act
provides a section which renders it impossible for major stationary sources
to realize less economic loss by violating the Act and paying the statutory
penalty, rather than installing pollution control equipment?' This is ac-
complished by computing the penalty on the basis of no less than the
quarterly equivalent of the capital cost of compliance and debt service and

80. GA. CODE ANN. §43-2705 (Supp. 1978).
81. GA. CODE ANN. §43-2709 (Supp. 1978).
82. GA. CODE ANN. §43-2705 (Supp. 1978).
83. GA. CODE ANN. §43-2710 (Supp. 1978).
84. GA. CODE ANN. §43-2711 (Supp. 1978).
85. GA. CODE ANN. §43-2712 (Supp. 1978).
86. GA. CODE ANN. §43-2713 (Supp. 1978).
87. 15 U.S.C.A. 791 (1976).
88. GA. CODE ANN. §43-2714 (Supp. 1978).
89. GA. CODE ANN. §43-2717 (Supp. 1978).
90. GA. CODE ANN. §43-2716 (Supp. 1978).
91. GA. CODE ANN. §43-2720 (Supp. 1978).
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operation and costs foregone as a result of noncompliance and any other
economic benefit produced by delaying compliance beyond July 1, 1979.
This provision also applies to violations of conditions of delayed compli-
ance orders. However, exemptions from these noncompliance penalties are
permitted if the sources can show that failure to comply is caused by
conversion from oil and gas to coal as an energy source or by reason of
forces entirely beyond the control of the owner or operator.

On a somewhat different note, the General Assembly acted in the after-
math of the Toccoa Falls dam disaster, and enacted the Georgia Safe Dams
Act of 1978.2 The Act contains provisions for the review of dams of certain
height and holding capacity and requires permits for operation and con-
struction . 3 It should be noted, however, that farm dams of a certain cate-
gory9' and impoundments or diversion of water in connection with surface
mining pursuant to the Georgia Surface Mining Act of 196891 are exempted.

Water resources received considerable legislative attention this year.
After ten years, the General Assembly finally designated segments of the
Jacks, Conasauga, and Chattooga Rivers as parts of the Scenic River Sys-
tem. 6 While this is certainly progress toward recognition of the importance
of these river systems for their natural beauty and resource values, there
remains no mechanism within the statute itself to prohibit or regulate
incompatible land use and development along the river banks.

The Georgia Water Quality Control Act"7 was amended to comply with
the significant federal mandate for the development of areawide waste
treatment management plans. The Department of Natural Resources is
authorized to develop, operate, and enforce such plans which must specifi-
cally address the problems associated with non-point source pollution.9

The Georgia amendments also authorize DNR to issue dredging and filling
permits, using the criteria established in the federal statute and regula-
tions promulgated thereunder.N

The General Assembly also passed legislation which after 1980 will limit
the quantity of water which can be flushed or which flows from plumbing
facilities in all new or renovated buildings. 01 At the same time, however,
the Sales and Use Tax Act was amended to exempt purchases of irrigation
equipment.' This measure is designed to encourage installation of irriga-
tion systems which Georgia farmers have determined are necessary in light

92. GA. CODE ANN., ch. 17-14 (Supp. 1978).
93. GA. CODE ANN. §§17-1406,-1407 (Supp. 1978).
94. GA. CODE ANN. §17-1403 (Supp. 1978).
95. GA. CODE ANN. §17-1407 (Supp. 1978).
96. GA. CODE ANN. §17-903 (Supp. 1978).
97. GA. CODE ANN., ch. 17-5 (1971).
98. 33 U.S.C.A. 1288 (Supp. 1978).
99. GA. CODE ANN. §17-527.3 (Supp. 1978).
100. GA. CODE ANN. §17-510(7) (Supp. 1978).
101. GA. CODE ANN. §84-6021 (Supp. 1978).
102. GA. CODE ANN. §92-3403a(2)(aa) (Supp. 1978).
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of the recent drought seasons. Unfortunately, the Groundwater Use Act of
1972 10 was not accordingly amended to eliminate the exception from cover-
age for farm wells. Thus, one of the potentially heaviest users of under-
ground water supplies will go unmonitored and unregulated.

Concern in the General Assembly with energy conservation was also
evident this session. The Energy Conservation Building Standards Act,"x
authorizes the State Building Administration Board to adopt regulations
for the establishment of thermal and lighting efficiency standards for new
and renovated buildings. In anticipation of the expanded use of solar en-
ergy, the Solar Easement Act'0 5 was passed to provide for the creation of
solar easements to be recorded and conveyed in the same manner as more
traditional easements.

103. GA. CODE ANN., ch. 17-11 (Supp. 1978).
104. GA. CODE ANN. §§84-6022 to -6028 (Supp. 1978).
105. GA. CODE ANN. §§85-1411 to -1444 (Supp. 1978).




