
Private College Can
Refuse Transcript to Discharged

Bankrupt for Non-Payment of Student Loan

In Girardier v. Webster College,' the U.S. Court of Appeals for the
Eighth Circuit held that refusal by a private college to furnish transcripts
to students who have been discharged in bankruptcy from their college
loans does not contravene the Bankruptcy Act.'

The plaintiffs, Girardier and Luzkow, both took out National Defense
Student Loans from the defendant, Webster College.3 Subsequent to re-
ceiving their bachelor degrees, these students were discharged in bank-
ruptcy from payment of their student loans. After discharge, Girardier and
Luzkow applied to the college for copies of their transcripts, which Girar-
dier needed in order to receive his master's degree from another college,
and which Luzkow needed in order to apply to graduate school.

Pursuant to a provision in the college handbook for not releasing tran-
scripts until all accounts are paid, Webster College refused the students'
request. The students contended that the college's failure to furnish them
with copies of their transcripts violated the federal Bankruptcy Act,, spe-
cifically the 1970 Amendment of §14, which provides: "An order of dis-
charge shall . . .(2) enjoin all creditors whose debts are discharged from
thereafter instituting or continuing any action or employing any process
to collect such debts as personal liabilities of the bankrupt."5

Although the complaints by the students were filed separately, the
causes of action were consolidated by the district court and were treated
together by the court of appeals. The district court determined that it did
not have jurisdiction over the students' action.' The court of appeals ruled
that jurisdiction was in the federal court because central to the determina-
tion of the issue was the court's interpretation of the meaning and effect
of the federal Bankruptcy Act.7 The court of appeals vacated the judgment

1. 563 F.2d 1267 (8th Cir. 1977).
2. 11 U.S.C.A. §§1-1255.
3. All facts are from the Eighth Circuit Court of Appeal's opinion, 563 F.2d 1267 (8th Cir.

1977).
4. Effective October 1, 1977, discharge of educational debts covered by title 20 of the U.S.

Code will be governed by 20 U.S.C.A. §1087-3 (Supp. 1977) which provides that such dis-
charge will be allowed under the Bankruptcy Act only if the general discharge is granted five
years after the repayment period of the loan began. An exception is allowed if the court in
which the bankruptcy proceeding is pending determines that payment of the loan will impose
an undue hardship on the debtor or his dependents.

5. 11 U.S.C.A. §32(f) (Supp. 1977) (emphasis added).
6. 421 F. Supp. 45 (E.D. Mo. 1976).
7. 28 U.S.C.A. §1331(a) (Supp. 1977) grants to federal district courts jurisdiction over all

civil cases exceeding $10,000 and arising out of laws of the United States.

1169



MERCER LAW REVIEW

of the district court and remanded the case to that court with directions
to dismiss for failure to state a claim upon which relief may be granted.

Before the adoption of the United States Constitution in 1789, each state
had its own scheme of creditors' rights and provided its own rules for
enforcing debt contracts.' This method led to inconsistencies among the
various states, which presented numerous problems for anyone engaged in
multi-state business ventures.9 The problems arising from inconsistent
state laws were largely remedied by the inclusion of provisions in the U.S.
Constitution empowering Congress to "establish . . . uniform laws on the
subject of bankruptcies throughout the United States,"'" and prohibiting
state laws which impaired the "obligation of contracts."" Congress failed
in its attempt to establish stable bankruptcy laws until its enactment of
the Bankruptcy Law of 1898, which is the basis for our present bankruptcy
laws. 2

Although every bankruptcy statute enacted in the United States has
contained some provision for discharge of debts, 3 the development of
bankruptcy law indicates that its original purpose was to provide for sei-
zure of the debtor's assets so as to allow equitable distribution among his
creditors." The inclusion of the first discharge provision in English bank-
ruptcy law in 1705 was creditor-oriented. The provision was included pri-
marily as a means of rewarding cooperating debtors. 5

"In the last half century the importance of discharge as a vehicle for
relieving the bankrupt from burdensome debts so that he can achieve a
'fresh start' on life has gained explicit recognition as one of the primary
purposes of bankruptcy."'" This emphasis on giving a "fresh start" to a
debtor has been voiced in numerous cases, 7 and is perhaps best explained
in this often quoted passage from Local Loan Co. v. Hunt:"

One of the primary purposes of the bankruptcy act is to "relieve the honest
debtor from the weight of oppressive indebtedness and permit him to start
afresh free from the obligations and responsibilities consequent upon busi-

8. P. COLEMAN, DEBTORS AND CREDITORS IN AMERICA 16 (1974).
9. Id. at 17.
10. U.S. CONST. art. 1, §8, cl. 4.
11. U.S. CONST. art. 1, §10, cl. 1.
12. 30 Stat. 544; See 1A W. COLLIER, COLLIER ON BANKRUPTCY 14.01, at 1260.2 (14th ed.

1976).
13. Kuehner v. Irving Trust Co., 299 U.S. 445, 452 (1936). The present discharge provi-

sions are set forth under §§14 and 17 of the Bankruptcy Act, 11 U.S.C.A. §§32, 35 (Supp.
1977).

14. 1A W. COLLIER, COLLIER ON BANKRUPTCY 14.01, at 1246.1 (14th ed. 1976).
15. United States v. Kras, 409 U.S. 434, 446-447 (1973).
16. Comment, 14 Hous. L. REv. 486, 488 (1977).
17. Local Loan Co. v. Hunt, 292 U.S. 234 (1934); Stellwagen v. Clum, 245 U.S. 605, 617

(1918); Shelby v. Texas Improvement Loan Co., 280 F.2d 349 (5th Cir. 1960); In re Cedar,
470 F.2d 996 (9th Cir. 1972), cert. denied, 411 U.S. 973 (1973).

18. 292 U.S. 234 (1934).
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ness misfortunes." This purpose of the act has been again and again
emphasized by the courts as being of public as well as private interest, in
that it gives to the honest but unfortunate debtor who surrenders for
distribution the property which he owns at the time of bankruptcy, a new
opportunity in life and a clear field for future effort, unhampered by the
pressure and discouragement of preexisting debt."9

The fact that discharge of the debtor from his past debts is now one of
the main purposes of the Bankruptcy Act is further evidenced by the facts
that creditors receive payment in only approximately 15% of all bank-
ruptcy cases, and that in 98% of the cases in which nothing is available
for the creditors, the bankrupt is nevertheless discharged. 2'

Section 17 of the Bankruptcy Act 2' provides that discharge releases a
bankrupt from all his provable debts2' except for certain debts listed under
§17, which are exempt from discharge. Prior to the enactment of the 1970
amendments, the bankruptcy courts determined the appropriateness of
the general discharge, but the effect of discharge as to a specific debt was
determined by state courts.n After a grant of discharge in the bankruptcy
court, a creditor could bring suit in a local court, and if discharge was not
pleaded as an affirmative defense, such defense was considered waived and
an enforceable judgment against the bankrupt could be rendered.2 ' This
subsequent judgment contravened the "fresh start" purpose behind the
discharge provision.

In order to prohibit the rendering of these subsequent judgments, Con-
gress included §14(f)2

1 in the 1970 amendments to the Bankruptcy Act,
which gives bankruptcy courts exclusive jurisdiction over matters of dis-
chargability.2' The major purpose of §14(f) is "to effectuate more fully, the
discharge in bankruptcy by rendering it less subject to abuse by harassing
creditors." Section 14(f) provides:

An order of discharge shall-
(1) declare that any judgment theretofore or thereafter obtained in any
other court is null and void as a determination of the personal liability of
the bankrupt with respect to any of the following: (a) debts not excepted
from the discharge under subdivision a of section 17 of this Act; (b) debts
discharged under paragraph (2) of subdivision c of section 17 of this Act;

19. Id. at 244, quoting Williams v. U.S. Fidelity & G. Co., 236 U.S. 549, 554-555 (1915)
(emphasis in original).

20. Kennedy, Reflections on the Bankruptcy Laws of the United States: The Debtor's
Fresh Start, 76 W. VA. L. REv. 427, 435-436 (1974).

21. 11 U.S.C.A. §35 (Supp. 1977).
22. See 11 U.S.C.A. §103 (1953).
23. Note, 69 MICH. L. REv. 1347 (1971).
24. 1A W. COLLIER, COLLIER ON BANKRUPTCY 14.69, at 1453 (14th ed. 1976).
25. 11 U.S.C.A. §32 (Supp. 1977).
26. 1A W. COLLIER, COLLIER ON BANKRUPTCY 14.69, at 1453 (14th ed. 1976).
27. H.R. REP. No. 91-1502, 91st Cong., 2d Sess., reprinted in [19701 2 U.S. CODE CONG.

& AD. NEws 4156.
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and (c) debts determined to be discharged under paragraph (3) of subdivi-
sion c of section 17 of this Act; and

(2) enjoin all creditors whose debts are discharged from thereafter institut-
ing or continuing any action or employing any process to collect such debts
as personal liabilities of the bankrupt.

Following the enactment of the 1970 amendment of the Bankruptcy Act,
the U.S. Supreme Court, in Perez v. Campbell,u struck down an Arizona
statute which provided for the suspension of one's driver's license following
failure to respond to an adverse judgment in an automobile accident suit;
the statute provided further that a discharge in bankruptcy would not
relieve the debtor of any of the requirements of the statute. The Court,

contrary to its earlier decisions in Reitz v. Mealey"9 and Kesler v. Depart-
ment of Public Safety," determined that the statute was in conflict with

the Bankruptcy Act's purpose of giving "discharged debtors a new start
'unhampered by the pressure and discouragement of preexisting debts,' "

and it was therefore invalid under the Supremacy Clause.3 2 "The clear rule
Perez has provided is that a state cannot deprive a bankrupt of the benefits
of a discharge by later utilizing its power to obtain payment of the bank-
rupt's debts."33

In Girardier, u the court of appeals determined that §14(f)(2) of the 1970
amendment to the Bankruptcy Act, and the Supreme Court ruling in Perez
were intended to prohibit the employment of state action as a means of
inducing payment of a discharged debt and did not preclude the use of
private means to achieve the same end. Regarding the effect of §14(f) of
the Bankruptcy Act, the court, in accordance with an earlier determination
by the U.S. District Court for the Southern District of Texas, in Matter of
Thompson,3 stated that the legislative history behind the provision made
it apparent that the amendment "did not serve to prohibit nonlegal, infor-
mal means of inducing the debtor to make payment on or revive the dis-

charged obligation.""6 In further support of its determination that §14(f)

was not intended to apply to private, nonlegal actions, the court looked to

28. 402 U.S. 637 (1971).
29. 314 U.S. 33 (1941) (upheld statute providing for suspension of driver's license and auto

registration for nonpayment of a judgment for an auto injury; statute provided that discharge
in bankruptcy would not remove the suspension).

30. 369 U.S. 153 (1962) (upheld a statute similar to the one in Reitz).
31. 402 U.S. at 649, quoting Local Loan Co. v. Hunt, 292 U.S. at 244.
32. U.S. CoNsT., art. VI.
33. Note, 40 GEo. WASH. L. R~v. 764, 771 (1972).
34. Judge Urbom, Chief Judge of the U.S. District Court for the District of Nebraska,

sitting by designation, delivered the opinion of the court in which Judge Ross joined. Judge
Bright wrote a separate concurring opinion.

35. 416 F. Supp. 911 (S.D. Tex. 1976)(upheld the bankruptcy court's denial of a motion
for contempt brought by one discharged from a bank loan against the bank for bringing
criminal charges for fraud against the bankrupt in an attempt to collect the loan).

36. 563 F.2d at 1272.
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the language of the section and pointed out that the word "process," which
is used in §14(f)(2), implies court actions.

The court in Girardier felt that the fact that the Court in Perez expressly
stated that it was not questioning the validity of requiring some drivers to
prove financial responsibility in order to regain driving privileges indicated
that the Supreme Court intended to limit the applicability of its decision.
To further support its contention that the Perez ruling applied only to state
actions, the Girardier court pointed out that all lower court cases since
Perez which have struck down consequences adverse to the bankrupt have
involved state or local law.37 As noted in the opinion, the Girardier court's
private-action/state-action distinction as to the applicability of the 1970
amendments and the Perez decision was recognized in McLellan v. Missis-
sippi Power & Light Co. 3 In that case the Fifth Circuit court determined
that the Bankruptcy Act did not protect a bankrupt from actions by pri-
vate individuals. The court in McLellan determined that the firing of an
employee because he had filed a petition in voluntary bankruptcy was not
prohibited under the Bankruptcy Act. The court distinguished the Perez
decision because it involved a statute, whereas the McLellan case involved
a purely private action.

In Girardier, the court recognized that one of the fundamental policies
behind the Bankruptcy Act was to give the debtor a "fresh start," but the
court reasoned that this policy "does not necessarily mean that every con-
ceivable mechanism for furthering this goal has been written into the Act
so as to become law. ,39 The court determined that prohibition of discrimi-
nation against a person because of his bankruptcy "may be a proper legis-
lative end for the Congress to consider, but it is not the present law."' 0

The concurring opinion" pointed out that the distinction between pri-
vate and state action "is not warranted by Perez v. Campbell . . . and its
use may lead to inconsistent results, depending upon whether the creditor
college is a public or private institution." 2

Use of the court's distinction could result in a determination that refusal
to furnish a transcript by a private college is permissible, but the same
refusal by a state institution could be considered as "conflicting with the
purposes and provisions of the Bankruptcy Act and vulnerable under the
Supremacy Clause.' 3 The validity of this distinction is especially ques-
tionable in the Girardier case in view of the fact that, with increased

37. See Grimes v. Hoschler, 12 Cal.3d 305, 115 Cal. Rptr. 625, 525 P.2d 65 (1974); Ru-
tledge v. City of Shreveport, 387 F. Supp. 1277 (W.D. La. 1975); Matter of Loftin, 327 So. 2d
543 (La. App. 1976).

38. 545 F.2d 919 (5th Cir. 1977).
39. 563 F.2d at 1274.
40. 563 F.2d at 1275.
41. 563 F.2d at 1277 (Bright, J., concurring).
42. Id.
43. Id.
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federal and state regulations being binding on private colleges, they, as
well as state colleges, appear to be an arm of the state. In Girardier, the
loans which the college extended to the students were National Defense
Student Loans. Although the court stated that "[n]o issue is presented
regarding the entitlement of the college to recovery from the Commission
of Education under 20 U.S.C. §1080(a) for the loss sustained by it,"" this
issue could be critical. If the college were reimbursed by the federal govern-
ment, the decision reached in this case could result in allowing the govern-
ment to do indirectly what it is prohibited by the Bankruptcy Act from
doing directly.

The state-action/private-action distinction with regard to the discharge
of student loans and the refusal to furnish transcripts was not accepted by
the U.S. District Court for New Jersey in Handsome v. Rutgers
University."5 The court there recognized that Girardier was inapplicable
because Rutgers University was a state college. Still, the court disagreed,
in dictum, with the state-action/private-action distinction, because it de-
termined that a student has a property interest in the transcripts, which
prevents even a private entity from withholding the transcripts.

The concurrence in Girardier suggests that the decision reached should
have been justified by distinguishing between affirmative action and the
mere refusal to confer any additional benefits on the bankrupt. Judge
Bright felt that this distinction would not only justify the court's decision,
under §14(f)(2), but would also serve as a valid means of distinguishing
this case from Perez. By following the district court's strict construction
of §14(f)(2) in Matter of Thompson, this court has further endorsed the
allowance of harassment by private creditors through private, non-judicial
means.

Even though the legislative history behind §14(f) does illustrate that the
amendment was aimed at prohibiting judicial methods of enforcing dis-
charged obligations, the court, by employment of its equitable powers,
could have enjoined the college from refusing to send the students copies
of their transcripts as being in conflict with the "fresh start" policy. Such
an injunction would have thus furthered one of the major purposes behind
the current Bankruptcy Act. By allowing the college to withhold the stu-
dents' transcripts until they have paid off their previously discharged
loans, the court is allowing the college to deny the students' request for an
object which is of no use to the school, except as a means of enforcing
payment, and thereby nullifying the desired fresh and unhampered start.

JANE M. JORDAN

44. 563 F.2d at 1269 n.2.
45. No. 78-143 (D.N.J. March 2, 1978).
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