
New Protocols Broaden
Definition of "Armed Conflict"

Two additional protocols to the four Geneva Conventions of 1949' were
adopted at the conclusion of the four-year Geneva Conference on Humani-
tarian Law in December, 1977,2 in an attempt to bring the rules regulating
the conduct of armed conflict more into line with the changes in the con-
duct of hostilities which have emerged since the conclusion of World War
II. The two additional protocols deal with many diverse subjects in an
attempt to remedy the deficiencies in the 1949 Conventions. Only the most
significant modifications will be addressed in this note.

The effectiveness of the four Geneva Conventions of 1949 has long been
debated. These conventions were the result of the violations and inadequa-
cies of the rules of war in effect during World War II,' and the 1949 Conven-
tions deal primarily with such large scale conflicts.

The first additional protocol defines a new category of war: "Armed
conflicts in which peoples are fighting against colonial domination and
alien occupation and against racist regimes in the exercise of their right of
self-determination. 4 While the right of self-determination has been widely
accepted and codified in current international law,5 the inclusion of this
definition reflects recent shifts in regional and international power align-
ments and the struggle between east-west power blocs.' This new category

1. Geneva Convention for the Amelioration of the Condition of its Wounded and Sick in
the Armed Forces in the Field, 6 U.S.T. 3114, T.I.A.S. No. 3362; Geneva Convention for the
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea, 6 U.S.T. 3217, T.I.A.S. No. 3363; Geneva Convention relative to the treatment of
Prisoners of War, 6 U.S.T. 3316, T.I.A.S. No. 3364; and Geneva Convention relative to
Protection of Civilian Persons in Time of War, 6 U.S.T. 3516, T.I.A.S. No. 3365. All are of
August 12, 1949, and are hereinafter referred to as the 1949 Conventions.

2. Protocol Additional to the Geneva Conventions of August 12, 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I); and Protocol Additional
to the Geneva Conventions of August 12, 1949, and relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol I1). Both protocols shall be open for signature
by the parties to the 1949 Conventions six months after the signing of the Final Act by the
participants of the Conference, and shall remain open for a period of twelve months. Both
are also open for accession by any party to the Conventions which has not signed the 1949
Conventions.

3. See Fourth Hague Convention of 1907; Geneva Red Cross Convention of 1929, 47 Stat.
2074 (1929); U.S. WAR DFP'T, BASIc FIELD MANUAL, RULES OF LAND WARFARE, FM27-10 (1940).

4. Part I, art. I, para. 4, of Protocol I.
5. See U.N. CHARTER Preamble & art. 52. See also Gross, The Right of Self-Determination

in International Law, in NEw STATES IN THE MODERN WORLD (M. KELSON ed. 1971); Emersen,
Self-Determination, 65 AM. J. INT'L L. 459 (1971).

6. See Forsythe and Magat, Updating the Rules of War, Washington Post, Feb. 12, 1978,
at C-3, col. 1.
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of warfare was largely the result of the increased power of Third World
nations.

The new rules could conceivably be applied against such states as South
Africa, Rhodesia, and Israel, confronted by movements of "national libera-
tion," to confer upon enemy prisoners prisoner of war status. However, the
determination of when such a war exists is still left to the parties involved,
and it is difficult to foresee a sovereign power admitting the existence of
such a struggle within its borders. Thus, the actual effectiveness of this
provision is in doubt.

Despite the new definition of wars of self-determination, most of the
provisions of the new protocols deal with the shortcomings of the 1949
Conventions as revealed through their application in armed conflicts since
1949. The most glaring deficiency of the 1949 Conventions was their failure
to cover internal warfare. Article III,1 common to all four 1949 Conven-
tions, attempts to apply minimum standards in such internal struggles.
Yet, paragraph 1 of Article II has been universally ignored.' Great Britain
denied the relevance of this article to pre-independence conflicts in Kenya
and Cyprus; France ignored it in Algeria; and Nigeria refused to apply it
during the Biafran conflict. The limited humanitarian relief granted
through the International Committee of the Red Cross was allowed as a
gratuitous act of sovereignty rather than as an Article III obligation.' Most
recently, Great Britain has refused to apply the article to the current
conflict in Northern Ireland.'"

Despite the apparent clarity of the term "armed conflict not of an inter-
national character," the exact meaning of this phrase has been difficult to
ascertain. Many commentators have attempted to discern the intent of the
drafters regarding the scope of coverage of Article III without success. "One
of the most assured things that might be said about the words, 'armed
conflict not of an international character' is that no one can say with
assurance precisely what meaning they were intended to convey."'

The Vienna Convention on the Law of Treaties, in Article 31, lists ele-
ments "extrinsic to the text" which may be "taken into account" in inter-
pretation of treaties when the meaning is ambiguous or obscure, or leads

7. Each of the 1949 Conventions, supra note 1, contains a common Article I, which
provides coverage "[i]n the case of armed conflict not of an international character occurring
in the territory of one of the High Contracting Parties," and sets forth certain minimum
provisions.

8. Higgins, International Law and Civil Conflict, in THE INTERNATIONAL REGULATION OF

CIVIL WAR 170 (E. LuwAn ed. 1927).
9. Id.
10. See remarks of George H. Aldrich, Deputy Legal Advisor, Department of State, in

Human Rights and Armed Conflict: Conflicting Views, 67 PROC. AM. Soc. INT'L. LAW 141, 144
(Supp. 1973).

11. Farar, Humanitarian Law and Armed Conflicts: Toward the Definition of
"International Armed Conflict," 71 COL. L. REV. 37, 43 (1971) (emphasis in original).
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to a result which is manifestly absurd or unreasonable." Resort to such
supplemental means of interpretation does little to resolve the ambiguity
of Article III. The travaux preparatoire indicate that most signatories of
the 1949 Conventions were uncertain about when Article III was to apply.'3

For example, the United States believed the Article applied only when the
level of hostilities had reached that of a belligerency, 4 and many other
delegates agreed.' 5 Jean Pictet, a noted commentator on the Geneva Con-
ventions who argues for wide application of Article III, concedes the rele-
vance of the proposed amendments as a guide in defining Article I1I.'1

Protocol II attempts to remedy this situation.'7 Article 1(1) of this proto-
col states that the protocol shall apply to all armed conflicts not covered
by Protocol I which occur in the territory of a High Contracting Party.
However, this seemingly explicit language has been qualified in the second
paragraph of Article 1, which exempts "situations of internal disturbances
and tensions such as riots, isolated and sporatic acts of violence, and other
acts of a similar nature."

The future success of this protocol is, like Protocol I, in doubt. The
nations of the Third World opposed adoption of such sweeping coverage.
Nor was Great Britain eager to see adoption of language which could re-
strict its actions in Northern Ireland. It must be conceded that it is un-
likely that many Third World nations will ratify the second protocol."

Prohibited by Protocol I are many air warfare tactics of World War U
and of the Indo-Chinese War. The traditional view of saturation bombing,
as used by both sides in World War II, was reflected in the decision of the
United States Military Tribunal in the Ein staz-Gruppen case,' in which
the court stated:

A city is bombed for tactical purposes; communications are to be de-
stroyed, railroads wrecked, ammunition plants demolished, factories
razed, all for the purposes of impeding the military. In these operations it

12. Article 32 of the Vienna Convention. While this treaty is not yet in force, it may be
safely said the convention is "part and parcel" of contemporary international law. T. EUAS,
MODERN LAW OF TREATIES 5 (1974).

13. Bond, Internal Conflict and Article Three of the Geneva Conventions, 48 DEN. L.J.
263, 266 (1971).

14. Il-B FINAL RECORD OF THE DIPLOMATIc CONFERENCE AT GENEVA 12 (1949). See also the
definition of belligerency found in II L. OPPENHEIM, INTERNATIONAL LAw 249 (7th ed., H.
LAUTERPACHT, 1952).

15. Bond, Internal Conflict and Article Three of the Geneva Conventions, 48 DEN. L.J.
263, 267 (1971).

16. J. PicTET, COMMENTARY I GENEVA CONVENTION FOR THE AMELIORATION OF THE CONDITION

OF THE WOUNDED AND SICK IN ARMED FORCES IN THE FIELD 50 (1952).
17. In defining the scope and field of application, it is stated in Article 1(3) of Protocol I

that this protocol "develops and supplements" the common Article I of the 1949 Conven-
tions.

18. Forsythe and Magat, Updating the Rules of War, Washington Post, Feb. 12, 1978, at
C-3, col. 1.

19. XV IMT 114 (1947).
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inevitably happens that non-military persons are killed. This is an inci-
dent, a grave incident to be sure, but an unavoidable corollary of battle
action.B

Prior to the adoption of Protocol I, only two existing documents dealt
with air warfare. The 1907 Hague Declaration prohibited discharge of pro-
jectiles and explosives from balloons, or other methods of a similar nature.
It was never ratified by the major powers. Article 25 of the Hague Conven-
tion Respecting the Laws and Customs of War on Land prohibits
"bombardment, by whatever means" of towns, villages, dwellings, or
buildings which are undefended. Further, the United Nations General As-
sembly has stated that the civilian population, as such, should not be the
object of attack." The Hague Draft Rules of Air Warfare of 1923 place the
burden of preventing civilian casualties on the attacking power, but the
Red Cross Rules of 1956 provide for means by which the attacked party
may seek to minimize such casualties.2

Protocol I attempts to provide more adequate protection for civilians
during hostilities. The basic rule is set forth in Article 481 of this conven-
tion. Article 48(3) makes it clear that the provisions of this Article apply
to any land, sea, or air warfare which may affect the civilian population,
individual civilians, or civilian objects on land.

Article 51(4) prohibits indiscriminate attacks, defined as "those which
are not directed at a specific military objective," and "are of a nature to
strike military objectives and civilians without distinction." Thus, actions
such as the bombing of London by the Luftwaffe in 1940, or attacks such
as that on Dresden by the Allies in 1944, are now proscribed. This Article
will not prevent all civilian casualties in areas containing legitimate mili-
tary targets, but it attempts to prevent indiscriminate attacks on popu-
lated areas launched solely for the purpose of destroying the will of the
civilian population in general to wage war. 2

During the Indochinese Conflict, much publicity was given to attacks by
United States forces against North Vietnamese crops, dikes, and to various
defoliation projects.2 The first Protocol attempts to address such tactics

20. Id. at 114-145.
21. United Nations General Assembly, Respect for Human Rights in Armed Conflicts,

G.A. Res. 2444, U.N. Doc. A/7433 (1968).
22. INTERNATIONAL COMMrrrEE OF THE RED CRoss, DRAFT RULES FOR THE LIMITATION OF

DANGERS INCURRED BY THE CMLIAN POPULATION IN TIME OF WAR 11, 12 (1956).
23. This Article provides: "In order to ensure respect for and protection of the civilian

population and civilian objects, the Parties to the conflict shall at all times distinguish
between the civilian population and combatants and between civilian objects and military
objectives and accordingly shall direct their operations only against military objectives."

24. See T. TAYLOR, NuREMBuRG AND ViEr NAM: AN AMERICAN TRAGEDY 140-145 (Bantam
ed. 1970), for a succinct treatment of this area.

25. See De Saussure, The Laws of Air Warfare: Are There Any? 1971 NAVAL WAR COLLEGE

REv. 36 (Feb. 1971); Levie, Major Inadequacies in the Existing Laws of Armed Conflict,
Report to the New York City Bar Association (1970).
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as well as direct attacks on the civilian population. Article 54 of this Proto-
col prohibits starvation of civilians as a method of warfare, and destruction
or attack of objects indispensible to the survival of the civilian population
"for the specific purpose of denying to [the civilian population] their
sustenance value." Thus, in future wars, attacks against areas such as food
distribution centers or agricultural areas, conducted for the sole purpose
of denying to the civilian population food and other basic essentials, would
be prohibited.

Under the 1949 Conventions, the status of guerrilla combatants was
largely dependent on the Detaining Power. Article 4 of the Geneva Prisoner
of War Convention prescribed certain criteria which must be met before
prisoners could claim the protection of that convention: that they must be
commanded by a person responsible for his subordinates; that they have
a distinctive sign recognizible at a distance; that they carry arms openly;
and that they conduct military operations in accordance with the laws and
customs of war. Protocol I would still extend the minimum protection, to
which prisoners of war are entitled, to those combatants whose own con-
duct of warfare violates the rules of war, but would deny to them full
prisoner of war status."

Other elements of the 1949 Convention criteria are also mitigated. In
defining combatants, Article 44 extends prisoners of war status to all per-
sons classified as armed forces of an adverse party. The definition given
in Article 43 is likewise broad enough to include guerrilla or partisan units
without regard to the old criteria. The requirements of carrying arms
openly and wearing of distinctive emblems are now limited to the actual
attack phase of the operation. 7 The result of these various provisions in
the new Protocol is a recognition of the growth since 1949 of guerrilla, or
"national liberation" movements, and to offer an inducement to such ir-
regular forces to observe the rules of war. 2

The United States, remembering the recent executions of western mer-
cenaries in Angola, sought to extend new protections in that area. This
effort was opposed by many Third World nations and the Soviet Union. A
compromise was reached under which contract combatants captured in
international wars would be afforded minimum humanitarian protection,
but would still be denied full prisoner of war status. 9 Thus, full status
under Article 47(1) would be denied, but protection against torture or
murder would be granted by Article 45.

The provisions of these new protocols indicate an awareness on the part

26. Article 44(4) and (5) of Protocol I.
27. Article 44(3) of Protocol I.
28. Forsythe and Magat, Updating the Rules of War, Washington Post, Feb. 12, 1978, at

C-3, col. 3.
29. Id. at col. 2. For a recent document reflecting the traditional view of contract combat-

ants, see Report of the Secretary General of the United Nations, Respect for Human Rights
in Armed Conflicts, U.N. Doc. A/32/144 (August 15, 1977).
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of the drafters of the technological and sociological changes that have
taken place in warfare since the conclusion of World War II. The future
success, -or even ratification, of these instruments is yet to be determined.
It cannot be denied that the promulgation of these instruments represents
an important step forward in the desire by modern nations to alleviate the
suffering inflicted upon both combatants and civilians in the conduct of
armed conflicts, and to reach a balance between military necessity and the
most basic human values.

WILLIAM H. BUCKLEY


