
The Fifth Short Circuits Section 235 Mortgagors

Since its inception in 1968, §235 of the National Housing Act' has repre-
sented a chance for low and moderate income persons to own their own
homes. Enacted as an amendment to the National Housing Act, the §235
program provides, through the Department of Housing and Urban Devel-
opment (HUD), mortgage assistance payments and mortgage insurance
guarantees' to certain private mortgagees. 3 The mortgagees may then offer
mortgages with lower down payments and monthly payments4 to eligible5

low and moderate income persons. Mortgagees and mortgagors alike are
extensively controlled by federal statute and regulations.' In addition,
mortgagees are issued a copy of HUD Handbook 1491.1, Administration
of Insured Home Mortgages, which sets forth policies and guidelines that
should be followed in servicing the mortgages.'

A recurring problem with the program has been the number of defaults"
which have occurred, resulting in a large number of foreclosures and repur-
chases by HUD.' Part of the problem is inherent in the program itself.
Because the mortgagors are low-income, there is a higher risk of default
due to sudden unemployment, illness, and other difficulties. To combat
this, HUD issued Handbook 1491.1, which sets forth alternatives which
should be pursued by mortgagees to avert default and foreclosure.'0 Due

1. 12 U.S.C.A. §1715z (1969).
2. The assistance payments are designed to reduce the cost of the mortgage to the equiva-

lent costs of a mortgage bearing interest at an annual rate of one per cent. 12 U.S.C.A.
§§1715z(c)(2), 1715z(i) (1969). See Roberts v. Cameron-Brown Co., 410 F. Supp. 988, 990
(S.D.Ga. 1975).

3. 24 C.F.R. §§203.1-203.9 (1977) sets forth the criteria for HUD-approved mortagees.
4. Generally, a family will pay 25% of its net income after taxes and deductions. See 24

C.F.R. §235.10 (1977).
5. 12 U.S.C.A. §1715z(b)(1969); HUD, HANDBOOK No. 4155.1 MORTGAGE CREDIT ANALYSIS.
6. 12 U.S.C.A. §1715z (1969); 24 C.F.R. §§235.1-235.499 (1977).
7. Promulgated pursuant to §235 of the National Housing Act, 12 U.S.C.A. §1715z (1969).
8. The HUD Area Office in Atlanta, which oversees Georgia, receives approximately 2500

notices of serious default and possible foreclosures each month. Brief for Appellants, Roberts
v. Cameron-Brown Co., 556 F.2d 356 (1977), at p. 46.

9. As of April 30, 1974, HUD possessed approximately 78,000 foreclosed single family
dwellings. Brown v. Lynn, 385 F. Supp. 986, 999 (N.D. Ill. 1974).

10. "A mortgagee may voluntarily withhold foreclosure for up to a year after initial de-
fault; "HUD Handbook 1419.1, at 16; may provide special forbearance relief if the default is
found by the Commissioners to be due to circumstances beyond the mortgagor's control;
Handbook, at p. 17; 24 C.F.R. §203.340; may recast the mortgage, 24 C.F.R. §203.342, over
the remaining term of the mortgage or such longer period as the Commissioner feels is
necessary. In addition, a mortgagee may tack on to the end of the mortgage any amount due.
Handbook, at 18. Finally, the mortgagee may assign the mortgage to HUD. 24 C.F.R.
§203.350.

"The Handbook states at page 19: 'Since approved mortgagees are required to service their
insured mortgage accounts in accordance with the accepted practices of prudent lending
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to a lack of compliance on the part of mortgages and inadequate enforce-
ment on the part of HUD, defaults often end in foreclosure." Foreclosure
works a hardship not only on the mortgagor, who loses her home, but also
on HUD, which suffers financial loss due to real estate taxes, depreciation
and vandalism of vacant homes.

In Roberts v. Cameron-Brown Co.'" these problems were addressed by
the Federal District Court for the Southern District of Georgia and the
Fifth Circuit. In October, 1972, Eva Mae Roberts purchased a home in
Richmond County, Georgia, from Cameron-Brown Company, a private
mortgage broker. The mortgage was financed by the Federal National
Mortgage Association (FNMA) 3 under the §235 program. Cameron-Brown
then assigned the mortgage to FNMA, but continued to service the mort-
gage under contract with FNMA. After a year and a half, Ms. Roberts
began to default on her payments. Cameron-Brown sent a "notice of Intent
to Accelerate the Debt," and then attempted to foreclose on the property
using the power of sale clause 4 inserted in the deed to secure debt signed
by Ms. Roberts. Ms. Roberts filed a class action suit seeking injunctive and
declaratory relief. In an order denying defendant's motion to dismiss, the
district court held that the federal government participation in such subsi-
dized mortgages was sufficient to require application of the Due Process
Clause of the Fifth Amendment and that mortgagors' due process rights
were violated by nonjudicial foreclosure sales absent any waiver of such
rights in the deed to secure debt.'5 In a later opinion," the district court
also held the HUD Handbook, as a valid administrative interpretation of
a HUD regulation, 7 controlled the servicing practices of private mortga-
gees. Therefore, mortgagors could raise the issue of noncompliance in fore-
closure actions instituted by §235 mortgagees and servicers.

The Fifth Circuit reversed on every issue. First, the court held that there
was not sufficient governmental involvement so as to bring Cameron-

institutions, there should be few instances in which the lender is unable to grant the needed
relief to a deserving mortgagor when it is reasonable to believe that forbearance, recasting,
or patient servicing will enable the mortgagor to receive debt-free home ownership .... FHA
directors are, however, authorized to accept assignment to the Secretary of mortgages in
default. 24 C.F.R. §203.350."' 385 F. Supp. at 993.

11. Roberts v. Cameron-Brown Co., 72 F.R.D. 483, 491 (S.D.Ga. 1975), citing "Causes of
Defaults and Foreclosures in the FHA Single-Family Mortgage," commissioned by HUD.

12. 556 F.2d 356 (5th Cir. 1977), revg 72 F.R.D. 483 (S.D. Ga. 1975).
13. FNMA is a privately-owned corporation created by Congress to act as a secondary

mortgage market. 12 U.S.C.A. §§1716-1723a(h) (1969).
14. The procedures for nonjudicial foreclosure pursuant to a power of sale are set forth at

GA. CODE ANN. §67-1506 (1967).
15. 410 F. Supp. 988 (S.D. Ga. 1975). The first opinion of the district court was issued

February 4, 1975, in an order denying defendant's motion to dismiss. 410 F. Supp. 988 (S.D.
Ga. 1975). The second opinion was issued July 29, 1975, granting plaintiff's motion for partial
summary judgment on the implied cause of action argument.

16. 72 F.R.D. 483 (S.D.Ga. 1975).
17. 24 C.F.R. §203.9 (1977).
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Brown or FNMA within the purview of the Fifth Amendment. Nor was
there sufficient evidence from which to imply a private cause of action
under the Handbook. Finally, the court held that mortgagors were not
third party beneficiaries to the contract between HUD and the mortgagees.

Perhaps the most important issue addressed by the court was that in-
volving state action. The court noted that it had found no state action in
nonjudicial foreclosures as between private parties in Barrera v. Security
Building & Investment Corp.'" Relying on the test set forth in Jackson v.
Metropolitan Edison Co." and Moose Lodge No. 107 v. Irvis,0 the court
held that the involvement of FNMA and the §235 program did not provide
the "sufficient nexus to transform [Cameron Brown's] act into that of the
federal government.""

The court rejected plaintiffs contention that the mortgage involved was
created by HUD. Rather, the court viewed the mortgage as a purely private
contractual agreement between Ms. Roberts and Cameron-Brown. Al-
though the court recognized that "HUD certainly exercises some control
• . . [by providing] a convenient mechanism, regulations, and some pay-
ments,"' it ignored the extensive regulatory scheme governing the servic-
ing of §235 mortgages. As stated by Judge Alaimo in the district court
opinion:

to qualify for the substantial mortgage assistance payments authorized
under Section 235, both the mortgagor and mortgagee must submit to
HUD regulation and supervision in every detail of the mortgage transac-
tion, and are required to furnish HUD information relating to all aspects
of the 235 operation. From start to finish, the federal government directly
controls the conduct of the program participants. At the first stage of the
mortgage transaction, Congress has expressly set out the qualifications
necessary for a mortgagor to be approved for section 235 assistance. 12
U.S.C.A. §1715z(b)(1969). HUD has also adopted certain credit qualifica-
tions the mortgagor must meet. HUD Handbook No. 4155.1, Mortgage
Credit Analysis. Similarly, mortgagees must comply with certain criteria
and obtain government approval to participate in the 235 program. 24
C.F.R. §§ 203.1 to 203.9, and HUD can withdraw its approval of a mortga-
gee if it believes the company is not performing properly. 24 C.F.R. §203.7.

18. 519 F.2d 1166 (5th Cir. 1975). Barrera reflects the growing trend toward upholding the
constitutionality of power of sale clauses. See Levine v. Stein, 560 F.2d 1175 (4th Cir. 1977);
Hoffman v. HUD, 519 F.2d 1160 (5th Cir. 1975); Bryant v. Jefferson Fed. Say. & Loan Ass'n,
509 F.2d 511 (D.C. Cir. 1974); Kenly v. Miracle Properties, 412 F. Supp. 1072 (D. Ariz. 1976);
Y. Aleman Corp. v. Chase Manhattan Bank, 414 F. Supp. 93 (D. Guam 1975); Leisure Estates
of America v. Carmel Dev. Co., 371 F. Supp. 556 (S.D. Tex. 1974); United States Hertz, Inc.
v. Niobrara Farms, 41 Cal. App. 3d 68, 116 Cal. Rptr. 44 (1974). Contra, Turner v. Blackburn,
389 F. Supp. 1250 (W.D.N.C. 1975).

19. 419 U.S. 345 (1974).
20. 407 U.S. 163 (1972).
21. 556 F.2d at 359.
22. Id. at 358.
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In fact, the mortgagee's operations and duties are almost completely de-
fined by HUD.23

While the findings of the trial court were that HUD required each §235
mortgage to contain a power of sale clause, 24 the Fifth Circuit stated that
"HUD does not prescribe the method of foreclosure and does not in any
manner regulate the exercise of the power of sale. 2

Nor did FNMA's involvement as the secondary mortgagee provide the
necessary governmental nexus. Relying on the Sixth Circuit's opinion in
Northrip v. FNMA, 2 the court emphasized that Congress had deliberately
reorganized FNMA as a privately-owned corporation, so as to take the
federal government out of the secondary mortgage market. Plaintiffs' reli-
ance on FNMA v. Lefkowitz, 27 in which the Federal District Court for the
District of Columbia declared FNMA to be a "federal instrumentality,"
was misplaced. In Lefkowitz, the question was whether FNMA was subject
to certain state laws. For purposes of the Supremacy Clause, the D.C.
District Court found that FNMA was akin to a national bank, and thus
exempt from certain state laws as a consequence of its status as a federal
instrumentality. At the same time, it is treated as a private corporation
in actions against private citizens.

The court in Roberts gave slight attention to the heavy regulation of
FNMA by the federal government which had been recognized by the court
in Lefkowitz. 28 Aligning with the Sixth Circuit, the court said that

23. 410 F. Supp. at 995-996. To reinforce his conclusions, Judge Alaimo quoted from the
plaintiffs' brief: "HUD regulations specify the amount of the annual mortage insurance
payments, 24 C.F.R. §§ 203.260 to .288; the methods and conditions for terminating the
insurance contract, 24 C.F.R. § 203.295 to .321; the preconditions and procedures for collect-
ing mortgage insurance payments, 24 C.F.R. §§ 203.355 to .367; the allowable methods of title
transfer, 24 C.F.R. §§ 203.385 to .391; and the items that are included and excluded in
calculating insurance benefits, 24 C.F.R. §§ 203.401 to 404; ...a maximum price for the
house, 24 C.F.R. §235.320; the amount and payment schedule for assistance payments paid
the mortgagee by HUD, 24 C.F.R. §§ 235.335 and .340; the term of assistance, 24 C.F.R. §
235.345; the mortgagee's obligation to obtain mortgagor re-certifications on an approved HUD
form, which shows the homeowner's income, employment, and family composition for deter-
mining the amount of 235 assistance, 24 C.F.R. §§ 420.2 and .3; the mortgagee's obligation
to seek increased assistance payments when a mortgagor's income drops, 24 C.F.R. § 420.4;
the conditions for terminating, suspending, and re-instating the assistance contract, 24
C.F.R. § 420.7 ...." Id. at 996.

24. Id. at 996, citing FHA Form No. 2112m.
25. 556 F.2d 356, 359 (5th Cir. 1977). The Fifth Circuit's statement did not take into

account the reality recognized by other courts that, if given the opportunity, mortgagees will
opt for nonjudicial foreclosure, due to the relative expediency and inexpensiveness. See, e.g.,
Northrip v. FNMA, 527 F.2d 23,25 n.1 (6th Cir. 1975).

26. 527 F.2d 23 (6th Cir. 1975).
27. 390 F. Supp. 1364 (S.D.N.Y.1975).
28. FNMA is subject to the general regulatory power of the Secretary of Housing and

Urban Development. 12 U.S.C.A. §1723a(h) (1969). Five of FNMA's directors are appointed
directly by the President of the United States, and all 15 of the company's directors are
subject to removal in the President's discretion. 12 U.S.C.A. §1723(b) (1969). The Secretary
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"although the regulating statutes impose certain obligations on FNMA,
the federal government and FNMA have not become so interdependent as
to make its actions the actions of the federal government.",

The court also rejected plaintiffs reliance on McQueen v. Drucker,30 a
case requiring procedural due process for tenants threatened with eviction
from federally subsidized housing. The First Circuit in McQueen held that
where a specific governmental function (providing housing) is carried out
by private firms which are heavily subsidized and regulated by the govern-
ment, state action exists. The courts in Roberts focused on the fact that
the landlord in McQueen had retaliated against a tenant organizing effort,
thereby infringing on the tenant's freedom of speech. According to the
Fifth Circuit, it was the presence of the first amendment freedom which
distinguished McQueen from Roberts, even though that was not relevant
to the finding of state action in the Massachusetts case.

Finally, the court rejected plaintiff's contention that the mortgage assis-
tance payments were statutory entitlements requiring procedural due pro-
cess protection prior to termination. First, the court decided FNMA was
not a governmental agency; therefore, Goldberg v. Kelly,31 and cases fol-
lowing it did not apply. Second, the mortgage payments here were predi-
cated on a contractual relationship between the mortgagor and mortgagee,
unlike the relationship between a welfare agency and a recipient. Third,
the court had held in Hoffman v. HUD,32 that nonjudicial foreclosure by
FNMA did not violate due process. Concluding that plaintiffs had failed
to show a sufficient nexus between the federal government and the foreclo-
sure action complained of, the court held that there was insufficient state
action to implicate the Fifth Amendment.

Turning to plaintiffs second argument, the court held that no private
cause of action could be implied under the HUD Handbook.3 3 The court
applied the test set forth in Cort v. Ash,' and found that (1) HUD had
promulgated the Handbook for HUD-approved mortgagees, not the mort-

of the Treasury has specific regulatory power over certain of FNMA's financial transactions,
and is authorized to purchase and hold as much as two billion dollars in obligations issued
by FNMA. 12 U.S.C.A. §1719 (1969). All stocks, obligations, and securities issued by FNMA
are deemed to be those of the federal government, and HUD must approve all securities
issuances. 12 U.S.C.A. §1723(c) (1969). FNMA is exempt from state taxation (except real
estate taxes), 12 U.S.C.A. §1723a(c)(1) (1969), and from having to qualify to do business in
any state. 12 U.S.C.A. §1723a(a) (1969).

29. 556 F.2d at 359.
30. 438 F.2d 781 (1st Cir. 1971), aff'g 317 F. Supp. 1122 (D. Mass. 1970).
31. 397 U.S. 254 (1970) (involving termination of welfare benefits).
32. 519 F.2d 1160 (5th Cir. 1975).
33. 556 F.2d at 360.
34. 419 U.S. 992 (1975). The plaintiff must be one of the class for whose especial benefit

the statute was enacted; there must be some indication of legislative intent to create such a
remedy; it must be consistent with the underlying purposes of the legislative scheme; and
the cause of action must not be one traditionally relegated to state law, and thus inappro-
priate to infer based on federal law.
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gagors; (2) Nothing evidenced a congressional or HUD intent that a private
cause of action be implied; (3) An implied cause of action would delay
foreclosure, thereby adding to the deterioration of HUD properties, would
discourage private investment, and would interfere with HUD's adminis-
tration of the program; and (4) The remedy of nonjudicial foreclosure was
traditionally one relegated to state law. In this light, the court stated that
Georgia law provided sufficient protection for mortgagors against mortga-
gee excesses."5

In denying a private cause of action, the Fifth Circuit reversed the hold-
ing of the district court. After an extensive review of HUD's failure to
enforce compliance with the obligations set forth in both the federal regula-
tions and the HUD Handbook, the district court had said:

it seems that the only means of effectuating the objectives of the Act is to
imply civil remedies for individual aggrieved mortgagors. Such supple-
mental civil relief would certainly increase the likelihood of compliance
with the Act since under the present system violators have. no reason to
conform their conduct to it. Moreover, implying civil remedies would
provide direct relief which is not presently available to those whom the
legislature wished to protect.u

The lower court did not apply the Cort test. Instead, it applied a similar
four-prong test in which it found that the goals of the National Housing
Act would be furthered by an implied cause of action, 7 that plaintiffs were
within the zone of interest created by the Act and thus had standing to
enforce its obligations,3 8 that the language of the Act was mandatory, and
that the provisions of the Handbook were enforceable against mortgagees
participating in the 235 program. Despite the fact that the district court,
after considering extensive data supplied by plaintiffs in a motion to recon-
sider, reversed its own holding that there was no implied cause of action '3

35. See 556 F.2d at 361 n.8.
36. 72 F.R.D. at 492.
37. "Once HUD initiates the lending program, its assistance to mortgagors comes to a

sudden stop. If, after having obtained a mortgage, a mortgagor finds it impossible to make
payments because of illness, sudden unemployment or other difficulty, HUD demonstrates
no efforts to help the mortgagor or to force HUD's mortgagees to help, despite the GUIDE
(the Agency's publication preceding the Handbook) which provides comprehensive measures
to be used when a mortgagor is in default because of circumstances beyond his control.
Instead, HUD requires the mortgagee to follow the practices of a 'prudent lending institution'
(24 C.F.R. §203.9), which the mortgagee interprets as obliging it to refer the matter as quickly
as possible to its attorneys so that collection procedures can be instituted. The irony and
inconsistency in the 'prudent lending' practice is that a 'prudent lending institution' would
not have lent money to these mortgagees in the first place because of their marginal financial
status. Once the referral to the attorneys occurs, it becomes difficult, if not impossible, for
the struggling mortgagor to reinstate .... " 72 F.R.D. at 490, citing FNMA v. Huffman, No.
73-CH-7453 (Cir. Ct. Cook Co. Ill. April 17, 1975), pp. 9-10.

38. The court relied on the declaration of policy for the National Housing Act, 12 U.S.C.A.
§1701t (1969).

39. 72 F.R.D. 483 (S.D. Ga. 1975).
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the Fifth Circuit never referred to the rationales put forth by the lower
court. It gave similar treatment in its rejection of a third party beneficiary
contract theory.

The lack of attention given by the Fifth Circuit to the district court
opinions in Roberts is dismaying. The appellate opinion reflects more of a
political conservatism than a reasoned approach to the issues presented.
The extensive amount of regulation and subsidy inherent in the §235 pro-
gram, as well as the governmental control over FNMA was given short
shrift, to say the least. '" The court appears to have ignored the realities of
the §235 program, if not the evidence put forth.

Thus, we find HUD and its servicing mortgagees in a tragic charade
with the mortgagors. HUD helps to obtain a mortgage for a person who
would not otherwise qualify and promises that person a chance to share
in the American dream of a decent home for his family, but at the first
sign of any problem, HUD abandons the mortgagor, who'by definition
does not have either a high or stable income, to the regular foreclosure
procedures established for the traditional mortgagor-mortgagee relation-
ship. The mortgagee has much to gain by a quick foreclosure. The mort-
gage is insured by a creature of the federal government and the sooner the
mortgage is foreclosed, the sooner the morgagee gets its money which may
be reinvested at a greater rate of return.'

In refusing to find state action and denying plaintiffs' cause of action so
as to enable them to enforce the statutory and contractual obligations
voluntarily assumed by the mortgagees, the Fifth Circuit has rendered
§235 mortgagors virtually helpless. It is ironic that the court could find
that an implied right of action would threaten the goal of the National
Housing Act to provide decent housing for low and moderate income per-
sons. By denying that right, the court has done more than any indifferent
HUD agency or mortgagee could do to effectively undermine the §235
program. The fact that the court is not alone in its conclusions" is of no
solace. If the §235 program, as well as other federal housing programs, are
to survive in any meaningful way, it can only be hoped that Roberts repre-
sents an aberration and not a trend.

NANCY F. TERRILL

40. In United States v. White, decided by the Northern District of Mississippi in March,
1977 (four months before the Fifth Circuit decision in Roberts), nonjudicial foreclosure by the
Farmer's Home Administration was found to violate the Due Process Clause of the Fifth
Amendment. 429 F. Supp 1245 (N.D. Miss. 1977), on remand from the 5th Circuit, 543 F.2d
1139 (5th Cir. 1976). The Roberts court never mentioned White nor attempted to distinguish
it. Yet; in its opinion remanding White back to the district court, the Fifth Circuit specifically
certified the issues of procedural due process and waiver.

41. 72 F.R.D. at 490, citing FNMA v. Huffman, No. 73-CH- 7453 (Cir. Ct. Cook Co. Ill.
April 17, 1975), pp. 9-10.

42. Northrip v. FNMA, 527 F.2d 23 (6th Cir. 1975).
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