
NOTES

Long-Term Foster Parents and Children Have
No Protectable Interest in Their Relationship*

In Drummond v. Fulton County Department of Family and Children's
Services,' the U.S. Court of Appeals for the Fifth Circuit determined that
no protectable liberty or property interest exists for either foster parents
or the foster child in a long-term foster care relationship. The court further
held that consideration of race in determining placement for adoption is
permissible and does not constitute a denial of equal protection to white
foster parents seeking to adopt a mixed-race child, as long as the racial
classification is not the sole reason for the agency's decision, that harm to
reputation in the denial of permission to adopt may not serve as the basis
for a protectable liberty interest, and that whatever interests inhere in a
long-term foster care relationship are adequately protected by the proce-
dures of the State of Georgia and the Fulton County Department of Family
and Children's Services.'

The plaintiffs, Mildred and George Drummond, had cared for a mixed-
race boy, Timmy, from the time he was one month old until he was two-
and-a-half years old. The Fulton County Department of Family and Chil-
dren's Services (DFCS) had received temporary custody of the child when
his mother was declared unfit. After the boy had been with the Drum-
monds for approximately one year, they expressed interest in adopting
him. They were told to delay their petition until the boy was eligible for
adoption. When his natural mother's rights were terminated in September,

* The Drummonds' petition for certiorari was dismissed by the U.S. Supreme Court. -

U.S. -, 46 U.S.L.W. 3777 (June 20, 1978).
The Department of Human Resources has since Drummond, developed a draft of proposed

new procedures for a foster parent grievance system. These procedures allow four levels of
appeal from an agency decision to remove a child from the home. The foster parents would
be allowed to attend the various meetings and panels with a personal representative, and
cross-examine adverse witnesses. Complete records of all hearings and testimony would be
kept, and the foster parents would receive a written decision, supported by reasons. At the
fourth level of appeal, the foster parents, the agency, the child, and any other persons claim-
ing custody would be recognized as interested parties and allowed representation.

1. 563 F.2d 1200 (5th Cir. 1977), petition for cert. dismissed, - U.S. -, 46 U.S.L.W.
3777 (June 20, 1978). All facts are from this decision.

2. The Fulton County Department of Family and Children's Services (DFCS) is a state
agency, and the procedures involved visits by caseworkers to the Drummonds' house, memo-
randa, interviews, and finally, a meeting called a "staffing," from which nineteen members
of the Fulton County DFCS issued a final decision that the mixed-race child Timmy (his
mother was white; his father was black), would be put up for adoption by a suitable black

couple. Neither the Drummonds nor their representative was allowed to attend that meeting.
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1975, the Drummonds petitioned to adopt Timmy, and he was left in their
care pending the selection of appropriate adoptive parents.' When their
petition to adopt was denied, the Drummonds filed suit in the Federal
District Court for the Northern District of Georgia, requesting an injunc-
tion to restrain the DFCS from removing Timmy from their home, and
challenging the refusal of the DFCS to place the child with them for adop-
tion because that refusal had been based solely on racial grounds.4 The
injunction hearing and the trial on the merits were combined into one
proceeding. Following a partial presentation of the plaintiffs' case, Judge
Moye dismissed the case on its merits, ruling on the narrow ground that
although race was considered by the DFCS, it was considered in the con-
text of the child's best interests and was not done in an automatic, imper-
missible manner. Therefore, the plaintiffs were not denied equal protection
of the laws.5

The Drummonds then instituted action in the Superior Court of Fulton
County.' That action was dismissed on the motion of the Fulton County
DFCS, and the Drummonds appealed directly to the Supreme Court of
Georgia' on the grounds that their fourteenth amendment rights to due
process and equal protection had been violated because (1) although they
had developed a parental relationship with Timmy, they were not allowed
to adopt him; (2) their family privacy with Timmy had been violated; and
(3) their good name and community standing had been damaged by the
agency's denial of their petition to adopt. Finally, they asserted that
Timmy's constitutional rights to remain with his psychological parents
had been infringed upon by the agency's unreasonable withholding of con-
sent to his adoption by the Drummonds.

The Supreme Court of Georgia ruled that there had been no denial of
constitutional rights to the Drummonds because, as foster parents, they
lacked standing to challenge the actions of the Fulton County DFCS in
refusing their adoption petition and removing Timmy from their home.8

3. Some dispute exists about whether the Drummonds agreed to continue caring for him,
knowing that they would not be considered as adoptive parents. At one point, the DFCS had
considered removing him to the foster custody of a black couple pending his adoption by a
black family, but the Drummonds strongly wished to retain him until that time.

4. Drummond v. Fulton Cnty. Dep't of Fam. and Child.'s Servs., 408 F.Supp. 382 (N.D.
Ga. 1976).

5. Judge Moye noted that any procedural irregularities would bring the case under the
jurisdiction of Georgia courts. The DFCS is a state agency and therefore subject to the
provisions of the Georgia Administrative Procedure Act, GA. CODE ANN. tit. 3A (1975).

6. No. C-14669 (Super. Ct. Fulton Cnty. Ga. Mar. 6, 1976).
7. Under GA. CONST. art. VI, §II, IV, GA. CODE ANN. §2-3104, exclusive jurisdiction on

-appeal rests with the Georgia Supreme Court.
8. Drummond v. Fulton Cnty. Dep't of Fam. and Child.'s Servs., 237 Ga. 449, 228 S.E.2d

839 (1976), cert. denied, 432 U.S. 905, rehearing denied, -U.S.-., 98 S.Ct. 243, 54
L.Ed.2d 164 (1977). The court also ruled that the DFCS's refusal to allow the Drummonds
to adopt Timmy was not unreasonably withheld, even though that decision may not have
been in the child's best interests, because the "best interests of the child" standard is applica-
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The Drummonds appealed the earlier dismissal of their suit by the fed-
eral district court; that decision was reversed and remanded by the Fifth
Circuit Court of Appeals.' The two-judge majority ° ruled that both long-
term foster parents and foster children may develop a protectable familial
relationship during a child's early life, and that the relationship may not
be disturbed arbitrarily without violating due process or solely on the basis
of race without violating equal protection. A petition for rehearing was
granted and the Fifth Circuit sitting en banc reversed the panel and af-
firmed the district court decision."

I. CASE ANALYSIS

A. The Equal Protection Claim

The Drummonds asserted that their petition for adoption was denied
solely because of their race. In the context of the constitutional right to
equal protection, race is a suspect classification which triggers "strict scru-
tiny." 12 While strict scrutiny of racial classifications has generally revealed
them to be unconstitutionally discriminatory, that conclusion is not auto-
matic. Racially discriminatory classifications may be used in some con-
texts without violating the constitutional guarantee of equal protection. 3

This is not the first case in which a court has considered the permissibil-

ble in Georgia only in custody disputes between natural parents. Since the natural mother's
rights had been terminated, the DFCS stood in loco parentis, with all the rights and presump-
tions given to a natural parent in its favor. The DFCS stood in this case as a natural parent
and the Drummonds stood as strangers, so "the best interests of the child" did not have to
be considered. Justice Jordan, in his dissent, disapproved of granting such a strong presump-
tion to an impersonal agency: "This dispute is between foster parents who in time have
become psychological parents and a state agency whose only interest should be that the 'best
interest of the child' test has been met. The initial determination of this test was made by
the agency when it placed custodial care of the child in the Drummonds at the age of one
month. This 'best interest of the child' determination is presumed to continue until the
contrary appears. This record is devoid of facts to show such a change. The Drummonds'
application to adopt was simply 'denied."' 237 Ga. at 461, 228 S.E.2d at 847-848.

9. Drummond v. Fulton Ctny. Dep't of Fam. and Child.'s Servs., 547 F.2d 835 (5th Cir.
1977).

10. The appeal was heard by a panel consisting of Judges Tuttle, Goldberg, and Roney.
Judge Roney filed a dissenting opinion.

11. 563 F.2d 1200 (5th Cir. 1977).
12. Korematsu v. United States, 323 U.S. 214 (1944).
13. Id. "Pressing public necessity" justified internment of Japanese citizens and residents

during World War II. The Supreme Court in more recent years has also ruled that considera-
tion of race is permissible in reapportioning legislative districts to achieve greater voting
strength for blacks, United Jewish Org. of Williamsburg, Inc., v. Carey, 430 U.S.144 (1977),
and that governmental activity having a greater effect on one race than another will not be
considered unconstitutional unless a racially discriminatory purpose is found. Washington v.
Davis, 426 U.S. 229 (1976), reaffirmed in Village of Arlington Hts. v. Metropolitan Housing
Dev. Corp., 429 U.S. 252 (1977).
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ity of using race as a factor in determining who may adopt a certain child. 4

In Compos v. McKeithen, " a federal district court struck down a statute
prohibiting interracial adoptions, and in In re Adoption of a Minor,'" a
state court decision disallowing the adoption of a white child by his black
stepfather was overruled. In both cases the reasoning was that while the
difficulties of interracial adoption justified considering race as one factor
in adoption proceedings, it could not be the only or the decisive factor.'7

In Drummond, the majority determined that the district court finding
that race had not been considered in an automatic fashion was supported
by some evidence and was therefore not clearly erroneous. It cited Compos
v. McKeithen and In re Adoption of a Minor as being in accord with its
decision that race may be considered as a factor in interracial adoption. It
noted that the U.S. Supreme Court has allowed governmental activity
with a disproportionate racial impact as long as there is no racially dis-
criminatory intent, and it has allowed activity with a racial purpose as long
as it is done in a permissible manner.' 8 Likening considerations of race to
permissible considerations of religion, the court suggested that matching
adoptive parents and children racially "suggests no racial slur [because]
it is a natural thing for children to be raised by parents of their same ethnic
background."" Further, the court noted that "professional literature...
stresses the importance of considering the racial attitudes of adopting
parents. . . .A couple has no right to adopt a child it is not equipped to
rear. '"20 It concluded its analysis of this issue with an observation that
normal adoptive procedures may include consideration of physical charac-
teristics in an effort to place a child "with parents who could have actually
parented him. To permit consideration of physical characteristics neces-
sarily carries with it permission to consider racial characteristics." 2 ' The
use of race as one among many factors to consider in finding appropriate
adoptive parents is not unconstitutional.

In a concurring opinion, Judge Brown mentioned that other factors than
race were almost certainly relevant to the decision to deny the Drum-
monds' adoption petition.2 In addition, he thought that race not only

14. See generally Annot., 54 A.L.R.2d 905 (1957).
15. 341 F.Supp. 264 (E.D. La. 1972).
16. 228 F.2d 446 (D.C. Cir. 1955).
17. The most common interracial adoption cases have concerned the adoption of a black

child by white parents or the adoption of a child of either race by a racially mixed couple.
The Drummonds are white and Timmy is racially mixed; no one appears to have questioned
the DFCS's assumption that a child who is part black and part white will naturally identify
with his black racial heritage rather than with his white heritage; therefore, his "whiteness"
is only nominal.

18. See note 13, supra.
19. 563 F.2d at 1205.
20. Id.
21. Id. at 1206.
22. Judge Brown mentioned the Drummonds' tendency to be overprotective of Timmy,
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could be considered in adoption decisions, it should be given substantial
weight: "Granted that society and the community should not harbor atti-
tudes against interracial mixture, the subject of the foster home placement
and even adoption is the child, whose life will be affected by community
values and prejudices as they exist, not what they ought to be.", 3 Finally,
he urged that the federal judiciary stay out of the "supersensitive realm
of state adoption matters."'" Judge Tuttle, author of the panel opinion in
the earlier appeal, wrote a strong dissent in which he was joined by Judge
Goldberg. 5 He determined that race appeared to be the only factor consid-
ered in denying the Drummonds' petition, but the record was so incom-
plete that the real reasons for the denial were impossible to determine. He
would have remanded the case for further hearing on that point.

B. The Liberty Interests Claim

The Drummonds claimed two bases for a protectable liberty interest -
an interest in their reputation and community standing, and an interest
in family privacy. The court dismissed their claim of harm to their reputa-
tion because (1) the determination that the Drummonds would not make
the best adoptive parents for Timmy could not be considered defamatory,
(2) no factual misinformation was disseminated about them, and (3) the
information was not made public until litigation." A more open question
is the Drummonds' claim that a protectable liberty interest in a familial
relationship may develop during long-term foster care of a young child,
particularly when no competing biological relationship is asserted by a
natural parent.

The foster care relationship is created by the state in order to provide
temporary, non-institutional care for children whose parents are unable to
care for them or children who are awaiting adoption. The temporary pur-
pose of the relationship is belied, however, by studies showing that over
fifty percent of foster children remain in foster care for more than five years
and experience more than one replacement with a different foster family
during that time."

their inferior intellectual capacities compared to his, and their ages (at the time of their suit
in the federal district court, Mr. and Mrs. Drummond were 39 and 51 years old).

23. Id. at 1211-12.
24. Id. at 1212.
25. Id. at 1212-19.
26. The elements of a cause of action for harm to reputation under the Due Process Clause

are: the plaintiffs must have been defamed in conjunction with the denial of a state-
recognized right, Paul v. Davis, 424 U.S. 693 (1976); the defamatory statement must be
factually inaccurate, Codd v. Velger, 429 U.S.624 (1977); the defamation must be published
outside of litigation about it, Bishop v. Wood, 426 U.S. 341 (1976).

27. D. FANSHEL AND E. SHINN, CHILDREN IN FOSTER CARE 476-77 (1978), Wald, State Inter-
vention on Behalf of "Neglected" Children: Standards for Removal of Children from Their
Homes, Monitoring the Status of Children in Foster Care, and Termination of Parental
Rights, 28 STAN. L. REv. 623, 662-63 (1966).
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Since foster care is intended to be temporary, foster parents are discour-
aged from becoming too emotionally attached to their foster children; in
some instances, they are required to sign agreements that they will not
attempt to adopt the children.2 These agreements have not been en-
forced,"' however, perhaps because courts have recognized that emotional
ties had developed between the foster parents and children which were in
the child's best interests.3 ' The term "psychological family" has been used
to describe the nature of those ties.3 Although foster parents claiming
psychological parenthood have been allowed by state courts to adopt their
foster children, the adoptions have been allowed because of the ubiquitous
"best interests of the child" standard and not because of the protectable
nature of the relationship2

The U.S. Supreme Court has recently discussed the nature of the foster
family, though not ruling directly on its legal validity, in Smith v. Organi-
zation of Foster Families for Equality and Reform.3 In OFFER, an organi-
zation of New York City foster families requested declaratory and injunc-
tive relief in a class action brought under 42 U.S.C.A. §1983, claiming that
the procedures for removal of foster children violated equal protection and
due process rights under the Fifth and Fourteenth Amendments. The dis-
trict court had appointed counsel to represent the rights of children in-
volved and had allowed a group of natural parents to intervene. 4 It de-

28. See Annot., 78 A.L.R.3d 770 (1977).
29. Id.
30. A dramatic example to the contrary is In the Matter of Jewish Child Care Ass'n. of

New York, 5 N.Y.2d 222, 156 N.E.2d 700 (1959). In that case, a five-and-a-half-year-old girl
was removed from her foster parents after four years in their care and placed with new foster
parents, because she and the only parents she had ever known had become "too emotionally
involved." The child care association had determined that it was in the child's best interests
to be removed from "the emotional entanglement into which she ha[d] been plunged," even
though the possibility of return to her natural parent was exceedingly remote. Following the
New York Court of Appeals' decision upholding the agency's action, the legislature reversed
its prohibition against adoption by foster parents and instead gave them preference if they
had cared for the child for more than two years. See also Eason v. Welfare Comm'r., 171 Conn.
630, 370 A.2d 1082 (1976).

31. J. GOLDSTEIN, A. FREUD, & A. SOLNIT, BEYOND THE BEST INTERESTS OF THE CHILD (1973).
The term has achieved wide acceptance and is frequently used without citation or elaboration
by courts.

32. See, e.g., Re Adoption by Alexander, 206 So.2d 452 (Fla. 1968), Knight v. Deavers,
531 S.W.2d 252 (Ark. 1976), In re Confessor B., 75 Misc. 2d 576, 348 N.Y.S 2d 21 (Fam. Ct.
1973), Stapleton v. Dauphin Cnty. Child Care Servs., 228 Pa. Super. Ct. 371, 324 A.2d 562,
(1974) (varying interpretation of case in Note, 36 U. PIr. L. REV. 715 (1975)), In re B.G., 11
Cal 3d 679, 523 P.2d 244, 114 Cal Rptr. 444 (1974) (varying interpretation of case in Note, 63
CAL. L. REV. 236 (1975)), Bennett v. Jeffreys, 40 N.Y.2d 543, 387 N.Y.S.2d 821, 356 N.E.2d
277 (1976).

33. __U.S.-. 97 S. Ct. 2094, 53 L. Ed. 2d 14 (1977) (referred to as OFFER by the court
in Drummond and hereinafter called OFFER). All facts are from the Court's opinion, id., 97
S. Ct. at 2094, 53 L. Ed. 2d at 14.

34. 418 F.Supp. 277 (S.D.N.Y. 1976).
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clared the New York preremoval procedures for foster children unconstitu-
tionally unprotective of the foster relationship, saying,

before a foster child can be peremptorily transferred from the foster home
in which he has been living, be it to another foster home or to the natural
parents who initially placed him in foster care, he is entitled to a hearing
at which all concerned parties may present any relevant information to
the administrative decisionmaker charged with determining the future
placement of the child3

The Supreme Court reversed, declining to determine whether the foster
relationship was entitled to constitutional protection.

The Court noted that since it had determined that the preremoval proce-
dures were adequate to protect due process rights, it did not need to deter-
mine if those rights existed. Nevertheless, it discussed the nature of pro-
tectable family interests. Though a liberty interest in family privacy has
been recognized as having both the substantive and procedural protection
of the Fourteenth Amendment, 36 defining the term family has been diffi-
cult. One case in which the Court faced that difficulty was Moore v. City
of East Cleveland.7 In Moore, a housing ordinance had restricted permissi-
ble occupants of dwellings to members of the same "family," defining
family in such a way as to exclude a woman and her two grandsons.3
Although the Court did not define the term family in declaring the housing
ordinance unconstitutional under the Due Process Clause, it said that the
protections of the Fourteenth Amendment could extend beyond the con-
ventional nuclear family.3

1

In OFFER, the majority said that although biological relationships are
usually implied in a discussion of family relationships, they are not alone
determinative of the existence of a family:

[T]he importance of the familial relationship, to the individuals involved
and to the society, stems from the emotional attachments that derive from
the intimacy of daily association, and from the role it plays in
'promot[ing] a way of life' through the instruction of children. . . as well
as from the fact of blood relationship. . . .At least where a child has been
placed in foster care as an infant, has never known his natural parents,
and has remained continuously for several years in the care of the same
-foster parents, it is natural that the foster family should hold the same
place in the emotional life of the foster child, and fulfill the same socializ-

35. Id. at 282.
36. See Roe v. Wade, 410 U.S. 113 (1973), Griswold v. Connecticut, 381 U.S. 479 (1965),

Wisconsin v. Yoder, 406 U.S. 205 (1972), Stanley v. Illinois, 405 U.S. 645 (1972), and Cleve-
land Board of Education v. LaFleur, 414 U.S. 632 (1974).

37. -. U.S.-, 97 S.Ct. 1932, 52 L.Ed.2d 531 (1977).
38. The grandsons were first cousins; had they been brothers, they would have fallen

within the ordinance's definition of "family."
39. 97 S.Ct. at 1938-39, 52 L. Ed. 2d at 541 (1977).
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ing functions, as a natural family. For this reason, we cannot dismiss the
foster family as a mere collection of unrelated individuals. 0

Though the liberty interest in family privacy now protected by the Four-
teenth Amendment arises from natural law sources apart from the power
of the State,4 ' the interest of a foster family would arise from positive law

sources-state law and contractual arrangements-and would be governed
by "a knowingly assumed contractual relation with the State. '4 Since it
would be rooted in state law and defined by state-imposed limitations and

expectations, it would not have the same broad protection as the natural
family's liberty interests. The New York foster families' expectations were
limited by state law and by contract; therefore, their liberty interests in
the foster relationship, if any, would be entitled to only limited constitu-
tional protection.

The Court recognized that it was discussing the possible liberty interests
of foster families in the light of natural families' opposing interests:

It is one thing to say that individuals may acquire a liberty interest
against arbitrary governmental interference in the family-like associations
into which they have freely entered, even in the absence of biological
connection or state-law recognition of the relationship. It is quite another
to say that one may acquire such an interest in the face of another's
constitutionally recognized liberty interest that derives from blood rela-
tionship, state law sanction, and basic human right. . . .Whatever lib-
erty interest might otherwise exist in the foster family as an institution,
that interest must be substantially attenuated where the proposed re-
moval from the foster family is to return the child to his natural parents.43

The Court was concerned that in this context a tension might arise be-
tween foster parents and natural parents, and too great a recognition of the

liberty interests of foster parents in establishing procedural protections
might derogate from the substantive liberty of another.4 4 If a protectable
liberty interest could arise in a foster family, the Court implied, it would

be "one rooted in the emotional attachments that develop over time be-
tween a child and the adults who care for him,"4 5 and it would not compete
with the child's natural parents' interests.

Justice Stewart, concurring" in the holding that the New York preremo-
val procedures would have been adequate to protect foster parents' liberty
interests, disagreed that any such interests could exist at all: "[Tihe

40. 97 S. Ct. at 2110, 53 L. Ed. 2d at 35.
41. Griswold v. Connecticut, 381 U.S. at 486, Moore v. City of East Cleveland, 97 S. Ct.

at 1938, 52 L. Ed. 2d at 540.
42. 97 S. Ct. at 2110-11, 53 L. Ed. 2d at 36.
43. 97 S. Ct. at 2111, 53 L. Ed. 2d at 36-37.
44. 97 S. Ct. at 2111, 53 L. Ed. 2d at 36.
45. 97 S. Ct. at 2115, 53 L. Ed. 2d at 41.
46. 97 S. Ct. at 2116-20, 53 L. Ed. 2d at 42-47. The concurring opinion was joined by

Justice Rehnquist and the Chief Justice.
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predicate for invoking the Due Process Clause-the existence of state-
created liberty or property . . . is missing here. New York confers no right
on foster families to remain intact, defeasible only upon proof of specific
acts or circumstances."' 7 The concurring Justices argued that the "best
interests of the child" standard would be enough to protect foster children
from being snatched away from environments in which they were secure,
although the creation of these environments would represent a failure of
the foster care system: "[Any case where the foster parents had assumed
the emotional role of the child's natural parents would represent not a
triumph of the system, to be constitutionally safeguarded from state intru-
sion, but a failure."' 8 The majority in OFFER specifically declined to
decide whether a constitutionally protectable interest could arise in a fos-
ter family relationship, but the concurring Justices would have faced the
issue and decided it in the negative.

The Drummond majority, in discussing the possible liberty interest of
foster families, said that that it was initially adopting the dissenting opin-
ion of Judge Roney in the panel decision,'9 but it wished to add analysis,
particularly in light of OFFER, which had been decided after the panel
decision and before the en banc decision.

Though it cited the majority opinion from OFFER as an indication that
more than a blood relationship can be an element in a family, the
Drummond majority quoted more freely from Justice Stewart's concurring
opinion, and relied more heavily on his proposition that the foster relation-
ship is a failure if any bonding occurs between the foster parents and the
foster child. The court focused on the differences between foster families
and natural families, "particularly the fact that the foster parent relation-
ship has its genesis in state law, unlike the biological relationship, and that
with foster parents there is often a natural parent seeking to assert a
competing liberty interest."50 It emphasized that the search for adoptive
parents is different from the search for foster parents, and is apt to involve
more stringent requirements. It focused on the permanent nature of the
adoptive parent as opposed to the temporary one of the foster parent, and
concluded that the difference justified its detemination that no protectable
interest existed for the Drummonds.

Judge Tuttle, dissenting,5 discussed the majority opinion in OFFER in
greater detail than did the majority: "A careful reading of the opinion
indicates to me that but for the existence of the narrower ground in that
case and but for the fact that the contest was being waged between foster
parents on the one hand and natural parents on the other, the court would
readily have determined that such constitutionally protected liberty inter-

47. 97 S. Ct. at 2118, 53 L. Ed. 2d at 44.
48. 97 S. Ct. at 2119, 53 L. Ed. 2d at 46.
49. 547 F.2d at 857.
50. 563 F.2d at 1206.
51. Id. at 1212-1219. He was joined in the dissent by Judge Goldberg.
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est did exist."52 He saw a protectable interest of the Drummonds and
Timmy in their relationship which was not protected by the DFCS removal
-procedures. He, unlike the Drummond majority, observed that the facts
of Timmy's case were parallel to those which the Court in OFFER hinted
might raise a protectable interest: he had been with the Drummonds since
birth, he had never known his natural parents, and he had never known
any parents but the Drummonds. Judge Tuttle observed that the majority
in OFFER easily might have decided the case without discussing the na-
ture of the foster relationship; that was what Justice Stewart would have
had it do. Instead, it explored the possibilities and left the question open.

The majority relied upon unelaborated citations to Board of Regents v.
Roth,5 3 Perry v. Sinderman,5' and Bishop v. Wood,55 as did the courts in
OFFER and the state in Drummond, to say that any protectable interest
must be established by state law and therefore limited by it; no mere
expectations will be protected. None of the courts discussed the possible
differences between the nature of the interests asserted (the employment
interest in Roth and Sindermann and the family interests of the Drum-
monds) as a possible point of departure for a more sophisticated analysis
of the requirements for due process interests.

The majority in Drummond ended its analysis of this aspect of the case
on a curious note: "It needs noting that this conclusion does not necessarily
control every 'foster family' situation, but only those in which a child
placement agency charged with the custody of a child, places that child
for temporary care. Other situations will have to be addressed on a case
by case basis. '56 Since nearly all definitions specify that the difference
between adoption and foster care is that the former is intended to be
permanent while the latter is intended to be temporary, it is difficult to
understand how the Drummond majority's "other situations" could arise.
One might speculate that they understood the majority decision in OFFER
better than their earlier analysis indicates, and that they wish to leave an
escape route for their decision if the Supreme Court some day decides that
the open question of whether there is a liberty interest in the foster rela-
tionship may be answered in the affirmative.

C. The Right Of A Child To A Stable Environment

Perhaps the most novel issue raised in Drummond is whether a child has
a due process right to a stable environment. 7 Though many articles have
been written which suggest that a child's welfare is best served if he re-

52. Id. at 1213.
53. 408 U.S. 564 (1972).
54. 408 U.S. 593 (1972).
55. 426 U.S. 341 (1976).
56. 563 F.2d at 1207.
57. This claim was made by independent counsel representing Timmy's interest as inter-

venor in the action.
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mains with one family (however the term is defined) in a stable environ-
ment,58 no court before the Drummond case discussed the issue of whether
a stable environment is a child's right. Cases such as In re Gault59 and
McKeiver v. Pennsylvania,6" cited by counsel for Timmy in an attempt to
find some precedent for expanding the rights of juveniles, dealt with a clear
liberty interest of juveniles-the interest in remaining out of jail.
Meachum v. Fano6' was cited as an indication that stable environment
claims have been made before. That case, however, in which a prisoner
attempted to claim a due process right to a hearing before being trans-
ferred from one prison to another, dealt with an adult criminal whose
starting a fire in prison was the reason for his transfer.

In J.L. v. Parham,62 the Federal District Court for the Middle District
of Georgia held that juveniles who had been committed to mental institu-
tions for an indefinite period of time by their parents and by state agencies
acting as parens patriae were entitled to a due process hearing before they
could be forced to remain in the state mental institution. " Judge Owens,
writing for a three-judge court, compared being committed to a mental
hospital to being incarcerated in prison, even though the word "hospital"
might seem benign. He noted that a juvenile's liberty interest included not
only freedom from bodily restraint, but also

, . * the liberty that includes the freedom of an ordinary, every-day child
in these United States of America-the freedom to live with mothers,
fathers, brothers, and sisters in whatever the family abode may be; the
freedom to be loved and to be spanked; the freedom to go in and out the
door, to run and play, to laugh and cry, to fight and fuss, to stand up and
fall down, to play childish games; the freedom to go to school and to frolic
with school mates; the freedom to go to Sunday school and church; the
freedom to watch and listen or not to watch and listen to television; the

58. See Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of
Indeterminacy, 39 L. & CONTEMP. PROBS. 226, 268-72 (SUMMER, 1975); Comment, 73 YALE L.J.
151, 160-162 (1963); J. GOLDSTEIN, A. FREUD & A SOLNIT, BEYOND THE BEST INTERESTS OF THE
CHILD (1973).

59. 387 U.S. 1 (1967).
60. 403 U.S. 528 (1971).
61. 427 U.S. 215 (1976).
62. 412 F. Supp. 112 (M.D.Ga. 1976), prob. jur. noted 431 U.S. 936 (1977). The case was

heard by a three-judge panel pursuant to 28 U.S.C.A. § 2281, (since repealed by Pub. L. 94-
381, §§1,2, 90 Stat. 1119 (1976)) and 28 U.S.C.A. § 2284 (since amended by Pub. L. 94-381,
§3, 90 Stat. 119 (1976)).'Cases heard by three-judge panels were appealable directly to the
U.S. Supreme Court.

63. J.L., thirteen years old, was in permanent custody of the Georgia Department of
Family and Children's Services, which had him committed after five years of foster care with
various families; at the time of suit, he had been in the Milledgeville mental facility for five
years and two months. J.R., another plaintiff, was twelve years old. He had been committed
by his mother; at the time of suit, he had been in the facility for five years and five months
of his life.
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freedom to buy candy at the corner store; the freedom to be a normal child
in a normal household cared for by normal parents.'"

The statute attacked in Parham5 allowed parents the authority to commit
their children to state mental institutions; the defense contended that the
parental authority supplied the only due process needed. Judge Owens, in
finding that the statute supplied no procedural safeguards for the chil-
dren's liberty, noted that "[miost parents accept and faithfully perform
their parental duties and given this unlimited statutory authority to admit
their children to a mental hospital, would use that authority only when it
is genuinely necessary to do so. Unfortunately, . . . there are some parents
who abuse that authority and . . . actually abandon their child to the
state."6 The Parham decision was not cited in Drummond, either to sup-
port the majority's analysis that due process liberty interests for juveniles
embrace only situations in which there is a possibility of incarceration, or
to support the dissent's notion that a child's interests in not "being taken
away from the only parents he has known since his birth"67 are not ade-
quately protected by "uncontrolled and unreviewable discretion of state
and county employees."68

The question of Timmy's right to a stable environment is, as the court
noted, novel for adjudication. Psychologists and sociologists are almost
unanimous in recognizing that a stable environment is a major element of
a healthy, happy childhood,6 ' but the Drummond situation is the first in
which the possible ill effect of moving a child from one happy home situa-
tion to another has been considered. The majority distinguished the deci-
sions in Gault, McKeiver, and Meachum, and observed that any changes
in Timmy's life were made in his best interests over the long run. Appar-
ently nervous about Justice Brennan's hint in OFFER that when no natu-
ral parents' rights are asserted in opposition to the foster family's, an
interest in a long-term emotional relationship might be protected, the
court said, "This decision by its facts is necessarily applicable only to an
infant of tender years placed in a foster home for the length of time and
under the circumstances here involved. We cannot. . . address every con-
ceivable situation, in some of which a child may have acquired some inter-
est, as alluded to in Justice Brennan's opinion in OFFER. "10 The court did
not suggest that the facts of Timmy's situation were similar to those which

64. 412 F.Supp. at 136.
65. The suit was brought under 42 U.S.C.A. §1983 (1974).
66. 412 F.Supp. at 138.
67. 563 F.2d at 1214.
68. Id. at 1215.
69. See Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of

Indeterminacy, 39 L. & CONTEMP. PROBS. 226, 268-72 (Summer 1975); Comment, 73 YALE L.J.
151, 160-63 (1963); J. GOLDSTEIN, A. FREUD, & A. SOLNIT, BEYOND THE BEST INTERESTS OF THE

CHILD (1973).
70. 563 F.2d at 1209.
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the Court in OFFER specifically recognized might give rise to a protectable
interest: "where a child has been placed in foster care as an infant, has
never known his natural parents, and has remained continuously for sev-
eral years in the care of the same foster parents . ... "

D. The Adequacy Of The Procedures Followed By The Fulton County
DFCS

The final issue considered in Drummond was whether, if the Drum-
monds or Timmy had protectable due process liberty interests, those inter-
ests were adequately protected by the procedures of the Fulton County
DFCS.

When fourteenth amendment interests are found to exist, the procedures
required to protect them vary with the nature of the interest." Simple
procedures may suffice to protect some interests, while more elaborate
procedures may be required to protect others. In Goldberg v. Kelly," the
Supreme Court held that welfare benefits were an "entitlement," and
beneficiaries were due a hearing before their payments were discontinued.
Weighing governmental administrative burdens against the severe depri-
vation possible if needy persons were denied welfare, the Court determined
that the simple notice procedure was inadequate.

In Mathews v. Eldridge," the Court posited criteria by which to deter-
mine whether the procedures protecting a given due process right are ade-
quate:

[1]dentification of the specific dictates of due process generally requires
consideration of three distinct factors: First, the private interest that will
be affected by the official action; second, the risk of an erroneous depriva-
tion of such interest through the procedures used, and the probative value,
if any, of additional or substitute procedural safeguards; and finally, the
Government's interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural re-
quirement .would entail. 5

The plaintiff in Mathews lost his Social Security disability payments after
an administrative process which did not include a full evidentiary hearing.
The Court said that none was needed, because elaborate procedures were
set out in regulations and statutes, including a report to the plaintiff that
his benefits might be terminated, a list of the reasons for the decision, an
opportunity for the worker to respond with more evidence, and an oppor-
tunity to inspect the evidence on which the decision was based. If the
benefits then were terminated, the plaintiff could seek a reconsideration

71. 97 S. Ct. at 2109-10, 53 L. Ed. 2d at 35.
72. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
73. 397 U.S. 254 (1970).
74. 424 U.S. 319 (1976).
75. Id. at 335.
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de novo by the agency, and finally, an evidentiary hearing before an ad-
ministrative judge. Applying the above test, the Court found that the
increased procedural protection in a pretermination evidentiary hearing
was not needed and would overburden the agency.

The Court in OFFER applied the Mathews test and found that the New
York state preremoval procedures were constitutionally adequate to pro-
tect whatever familial relationship existed. Those procedures, in the case
of agency-contemplated removal of a child from its foster home, consisted
of written notice to the foster family at least ten days before the removal;
a mandatory "conference," if requested, between the foster parents and
the agency, at which the parents could have an attorney, and which would
be held within ten days of the parents' request; a written decision within
five days of the conference, detailing the agency's reasons; and during all
of this time a stay of the removal until the written decision of the confer-
ence was made. If the child was to be removed following the conference,
then the parents could appeal for a full adversary hearing with the depart-
ment of family services; that hearing was subject to judicial review. The
New York City procedures included, in addition to the above, opportunity
for a full adversary hearing before the child was removed from the foster
home.

Though the court in Drummond admitted in understatement that the
procedures followed by the Fulton County DFCS were more "informal"
and less "judicial" than the procedures of the New York agency cited in
OFFER,"5 it nevertheless found that whatever interests might be asserted
by foster parents and children in Fulton County were adequately pro-
tected. The Drummond court admitted that because the Fulton County
DFCS procedural scheme was less rigorous than the New York one, it must
decide the issue that the Court in OFFER had avoided: whether a protect-
able liberty interest can arise in a foster family relationship. Since it an-
swered that question in the negative, it need not have examined the DFCS
procedures. But it applied the Mathews test and found that even if due
process liberty interests could develop in the foster family, safeguards were
already present for them in the DFCS procedures. First, the interests to
be protected were reputation, family privacy, and stable environment.
Second, the procedures followed by the DFCS included interviews with the
Drummonds, tests of the child, data gathered about the child's natural
parents, and "[i]informality . . . to elicit spontaneous and accurate re-
sponses to sensitive questions."" Since all of the procedures were intended
to be in the best interests of the child and were conducted by persons
trained in psychology, social work, and other skills, the court could not see
that any better decision about Timmy's future or the Drummonds' inter-

76. 563 F.2d at 1209.
77. Id. The court did not explain how "informality" was a distinguishable procedural

safeguard.
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ests would likely occur if more elaborate procedures were followed. There-
fore, the provisions did not risk an erroneous deprivation of interest, and
substitute procedures would not add any more significant protection under
the Mathews criterion. Finally, the court applied the third point of the
Mathews test, consideration of the Government's interest in speed and
efficiency. It surmised that the provision for additional procedural safe-
guards in terminations of foster relationships might result in agency reluct-
ance to place children in foster homes at all until foster parents had satis-
fied the more rigorous standards of acceptance for adoptive parents. This
would slow down the administrative process and would not be in the child's
best interests. Therefore, the Drummond majority concluded, the Fulton
County DFCS procedures satisfied the Mathews standard, and all interests
were adequately protected. The court never pointed out that all of the
"procedures" had never allowed the Drummonds to present evidence in
their favor and that the Drummonds had never been told exactly why their
petition for adoption was rejected."8

Judge Brown, though he concurred in a separate opinion with the major-
ity's analysis of procedural adequacy, emphasized that any liberty inter-
ests were safeguarded by the DFCS procedures." He reiterated that the
agency personnel appeared to be sincerely interested in the child's best
interests, and that the Drummonds had early notice that Timmy might be
taken from them. But perhaps more significantly, he asserted that the
Drummonds were heard and that evidence strongly favorable to their inter-
ests was seriously considered when the decision to deny their petition was
made. The validity of these points, however, depends on the debatable
notion that the decision to deny the petition was made at the final
"staffing" of November 21, 1975, and not at an earlier time. In another
concurring opinion, Judge Godbold agreed that no liberty interests existed,
but he could not agree that the DFCS procedures would be adequate to
protect existing interests.80 He did not give his reasoning for that conclu-
sion, but the dissent discussed the point in considerable detail.

Judge Tuttle, dissenting,8' found the Fulton County DFCS procedures
not only inadequate, but nonexistent. Further, they were so informal that
a record could not be provided which would indicate exactly what hap-
pened. Judge Tuttle carefully examined the steps taken by the DFCS in
determining to take Timmy from the Drummonds and found nothing to
fit any concept of due process. As did the majority, he applied the Mathews
test of procedural adequacy. But he found that the interests to be protected
were precious, the present safeguards nonexistent, and the potential bur-
den on the government minimal. Since the record did not indicate that a

78. For a more thorough description of the procedures followed, see 547 F.2d at 835-49.
79. 563 F.2d at 1211-12.
80. Id. at 1212.
81. Id. at 1212-19.

1978] 1151



MERCER LAW REVIEW

large number of foster families exist which, like the Drummonds, establish
close, protectable family interests, and which then try to protect those
interests by adoption, granting procedural safeguards to those families
would not overburden administrative procedures.

Judge Tuttle noted that a telling indication of the inadequacy of the
DFCS procedures is the difficulty of determining when the decision to
remove Timmy occurred. There is at least the possibility that the decision
occurred at a "staffing" of four caseworkers who had never met the Drum-
monds or Timmy, and that the interviews and "informalities" which fol-
lowed were merely implementation procedures, not determination proce-
dures. If that were so, Judge Tuttle presumed, even the Drummond major-
ity might find that the Drummonds and Timmy were denied due process.

Considering the methods by which the future of a child was decided by
the Fulton County DFCS, and the procedures followed by the agencies in
OFFER and Mathews, Judge Tuttle found "nothing to compare ...
[Tihere is nothing in the Georgia law that permits any review, appeal or
reconsideration by any tribunal or official or court of the 'consensus judg-
ment' made by this ad hoc committee.""2 He considered the situation in
Georgia to be dangerously unprotective of precious interests:

Probably the worst aspect of the matter is that under the law as an-
nounced by the Court here, absolute and final discretion is allowed to the
Department.

I know of no other situation under our laws in which the whole future
life of a child of tender years can be gravely affected by the totally uncon-
trolled discretion of public officials without an opportunity for a hearing
by those affected. I join in the assumption that I am sure underlies the
opinion of the Court that the persons involved intended to do what they
thought to be for the best of the child in the circumstances, but the law
we announce today would deny relief to persons equally affected even
though a strong showing could be made that the persons acting had done
so capriciously, venally, or from definite racial bias. . ..

II. CONCLUSION

The majority in Drummond swept with too broad a brush. In attempting
to restrain the extension of due process rights into uncharted territory with
far-reaching and undesirable consequences, the court missed an opportun-
ity to protect what appear to be legitimate and easily limitable interests.
In attempting to respect the authority and efficiency of administrative
agencies, the court abdicated the judiciary's responsibility to see that dis-
cretion does not go abused and unchecked. In attempting to face the theo-
retical difficulty of ignoring racial considerations in finding suitable adop-
tive parents, the court avoided facing a real situation of thoughtless and

82. Id. at 1218.
83. Id. at 1219.
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damaging racial discrimination by an impersonal governmental agency.
The liberty interest claimed by the Drummonds as Timmy's psychologi-

cal parents was not asserted in opposition to any blood relationship. Since
the only opposing interest in the child was that of a governmental agency
charged with caring for his best interests, the court would not have been
recognizing one liberty interest in derogation of another if it had recognized
that protectable family relationships can occur in clearly-defined situa-
tions like the Drummonds'. The court could have inferred from the Su-
preme Court's language in OFFER that limited, protectable liberty inter-
ests can arise in foster care families when no natural parents' rights are
involved, the child has been cared for by the foster family since his infancy,
and the foster relationship has continued for over eighteen months. Recog-
nition of such family-type relationships have also been made by the New
York legislature and several courts. The Drummond majority, however,
refused to extend even limited recognition to what appear to be genuine
emotional and psychological ties between children who are left to the
state's responsibility and the people the state has approved of to care for
them. In categorically denying any due process recognition to any foster
relationship, the court decided a much larger issue than it needed to have
decided, and left the door to justice shut to a small but needy group of
citizens.

The court's assessment of Timmy's right to a stable environment was
probably a more realistic limitation on the Due Process Clause. While
children's rights are currently fashionable in popular literature, the legal
ramifications of opening the door to a nebulous, ill-defined concept such
as "stable environment" are profound. It is easy to see that perhaps
Timmy's best interests would have been served by staying in the same
environment in which he had lived for all but one month of his life, but
that sympathetic factual determination should not provide the basis for a
broad new constitutionally-protected right. Timmy's best interests would
have been equally well served if the determination had been made to let
him remain with the Drummonds because of the protectable foster rela-
tionship. If a child's right to a stable environment were found to exist, it
could lead to great judicial intrusion into family relationships.

That the Drummond majority found the Fulton County DFCS proce-
dures adequate to protect all concerned is appalling. Even if no liberty
interest of any sort existed, the events which culminated in the removal
of Timmy from the Drummonds were less deliberate and protective than
such administrative decisions as lot footage requirements or issuance of
driving licenses. Reading the entire history of Drummond, especially the
detailed procedural facts of the panel appeal, one cannot escape the con-
clusion that the Drummonds were never really considered as adoptive
parents for Timmy, and that all "procedures" were mere after-the-fact
exercises of administrative self-justification.

Another inescapable conclusion is that the Drummonds' race was the
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primary reason for their disqualification as Timmy's adoptive parents, and
that their ages and intellectual background were made a part of the denial
only when the Drummonds challenged the decision.

The Drummond majority missed an opportunity to guide the Georgia
child placement agencies to a realistic consideration of the best'interest of
the child in a foster family relationship. By refusing to review the question-
able procedures of a powerful state agency it buried its judicial head in the
sand. As Judge Tuttle pointed out, the majority's decision protects the
agency's capricious and malicious decisions as well as its thoughtful and
compassionate ones.
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