
T.V. or not T.V.: Televised and
Photographic Coverage of Trials

I. INTRODUCTION

During the past three years a previously excluded spectator gained in-
creased admittance to judicial proceedings. The television camera, to-
gether with its "accomplice," the still camera, had been excluded from
courtroom proceedings because it was regarded by the U.S. Supreme
Court as inherently prejudicial to a defendant's rights to a fair trial under
the Due Process Clause of the Fourteenth Amendment. Since 1975, the
state of Washington has allowed audio-visual news coverage of its judicial
proceedings on a limited basis. Alabama has adopted rigid guidelines for
television news coverage on a consent basis. In July of 1977, Florida opened
up all of its courts to television and other news media without consent as
a requirement, but under extremely strict rules laid down by that state's
supreme court. In February of 1977, the Georgia Supreme Court an-
nounced that its proceedings would be open to television coverage and the
first televised oral arguments were held on September 12, 1977. The Geor-
gia Supreme Court also amended Georgia's Code of Judicial Conduct to
allow trial courts to permit televised trials if suitable plans are submitted
and approved by the Supreme Court in advance. The first murder trial to
be televised in Georgia was held in Columbus in November, 1977. New
Hampshire began an experimental project on January first of this year; a
committee is now working in Idaho; and the Supreme Court of Missouri is
studying Georgia's plan.'

This comment will examine the new plans and guidelines under which
television and other news media are now being admitted to courtrooms in
the Fifth Circuit. The traditional positions of the U.S. Supreme Court and
the federal appellate courts will be examined and analyzed in view of the
new procedures. And finally, the possible impact that the new procedures
may have on the judicial process and its relation to society will be exam-
ined.

II. DEVELOPMENT OF THE TRADITIONAL ANALYSIS

Since the advent of the modem news media, with its ability to report
news events to large portions of the population, there has been a search
by both courts and the media for an appropriate relationship between the
new mass media and judicial proceedings. The search has often been
guided by irresponsible press coverage and overly restrictive court respon-
ses to press behavior.

The modern controversy can be traced to the trial of Bruno Hauptmann
for the kidnapping of the Lindbergh baby in 1934.2 In that trial the court's

1. See footnotes 24-29, infra, for a discussion of the Georgia, Florida and Alabama plans.
2. State v. Hauptmann, 115 N.J. Law 412, 180 A. 809 (1935), cert. denied, 296 U.S. 649

(1935).
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lack of experience in controlling press personnel in the courtroom and the
press' inexperience in covering courtroom procedures resulted in a
"carnival" atmosphere which detracted from the essential dignity of the
courtroom.'

As a response to the threat to the dignity of the court proceeding (and
not in response to any perceived Violation of a defendant's right to due
process under the Fourteenth Amendment), the American Bar Association
adopted Canon 35 of the Code of Professional and Judicial Ethics in 1937.
The Canon, as amended in 1952 and 1963, stated:

The taking of photographs in the courtroom, during sessions of the court
or recesses between sessions, and the broadcasting or televising of court-
room proceedings are calculated to detract from the essential dignity of
the proceedings, distract the witness in giving his testimony, degrade the
court and create misconceptions with respect thereto in the mind of the
public and should not be permitted.'

Although Canons of the American Bar Association do not have the force
of law, Canon 35 had a pronounced effect on the relationship between the
media and the courts. As a rule, cameras and other recording devices were
excluded from courtroom proceedings.'

During the late 1950's and early 1960's the debate over whether the press
should be allowed greater access to judicial proceedings was enlarged to
encompass constitutional issues. The primary debate concerned the appar-
ent conflict between a defendant's right to a fair public trial under the
Sixth and Fourteenth Amendments and the press' right to report public
trials and use cameras-the tools of their trade-under the First Amend-
ment.'

It was decided that any conflict between a defendant's right to a fair trial
and his right to a public trial would be resolved in favor of the fair trial
component of due process. A defendant's right to public trial was charac-
terized as an individual right designed to overcome such abuses as were
evidenced by the Spanish Inquisition and the English Court of Star Cham-
ber, in which individuals were tried without public scrutiny of the judicial
machinery which persecuted them.7

Thus it was held in United Press Associations v. Valente:'

3. Doubles, A Camera in the Courtroom, 22 WASH. & LEE L. REV. 1, 2 (1965).
4. ABA CODE OF JUDICIAL CONDUCT CANON 35 (1963 ed.).
5. But see Lyles v. State, 330 P.2d 734 (Okla. Crim. App. 1958). The conviction of a

defendant in a televised trial was affirmed. The court said that when the trial is properly
supervised by the court there is neither disturbance, distractions, nor lack of dignity or
decorum.

6. Doubles, A Camera in the Courtroom, 22 WASH. & LEE L. REV. 1 (1965); Symposium,
Free Press and Television - Fair Trial, 5 PEAL L.Q. 419 (1965); Wright, A Judge's View: The
News Media and Criminal Justice, 50 A.B.A.J. 1125 (1964).

7. Estes v. Texas, 381 U.S. 532, 539 (1964), quoting In re Oliver, 333 U.S. 257, 268-70
(1948).

8. United Press Ass'ns v. Valente, 308 N.Y. 71, 123 N.E.2d 777 (1954).
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It is for the defendant alone to determine whether, and to what extent,
he shall avail himself of [the right to a public trial] . . . . [T]o permit
outsiders to interefere with the defendant's own conduct of his defense
would not only upset the orderly workings of the judicial process, but
could well rebound to the defendant's exceeding prejudice.

The public's interest is adequately safeguarded as long as the accused
himself is given the opportunity to assert on his own behalf, in an avail-
able judicial forum, his right to a trial that is fair and public.'

The public's interest has been characterized as:

the right of the public to know that its public servants in charge of the
trial, the judge and the court attendants, are discharging their duties in a
fair and trustworthy manner; that witnesses are given fair opportunity to
testify fully without illegal interference, restraint or intimidation; that
laws are being equally enforced; and the right to have the press comment
and criticize what goes on."0

The public and the press have been admitted to courtroom proceedings
only to the extent that their admittance was consistent with the preserva-
tion of the defendant's right to a fair trial. Consequently, the first amend-
ment right of the press has been limited by the application of this doctrine.
More and more, the debate centered upon the question of the effect which
cameras, particularly television cameras, in courtrooms would have on
performances of witnesses and jurors." It was upon this background that
the case of Estes v. Texas 2 came before the U.S. Supreme Court in 1965.

Billy Sol Estes had been tried in 1962 in Texas for swindling. He was
alleged to have bilked lending institutions and farmers out of an estimated
32 million dollars through a phony liquid fertilizer tank scheme. He was
an avowed liberal, a "lay preacher, a friend and supporter of President
Kennedy and Vice-President Johnson, and his trial attracted nationwide
publicity. Because of the great public interest in the trial, the trial judge
allowed news photographers and television cameras in the courtroom dur-
ing the proceedings. Just as during the Hauptmann trial, there were fla-
grant press violations of the dignity of the courtroom during the Estes trial.
A circus atmosphere reigned during the proceedings. There were up to nine
cameras in the courtroom at any one time. Cables were snaked across the
floor and photographers and newsmen roamed freely through the court-
room during pre-trial proceedings at which veniremen were present. Estes
was convicted and that conviction was confirmed by the Texas Court of
Criminal Appeals.

The U.S. Supreme Court reversed Estes' conviction and held that tele-

9. Id. at 81, 123 N.E.2d 780-81.
10. Doubles, A Camera in the Courtroom, 22 WASH. & LEE L. REV. 1, 9 (1965).
11. Id. at 14.
12. 381 U.S. 532 (1964).
13. Id. at 536.
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vising his heavily publicized and highly sensational criminal trial deprived
Estes of his right to due process under the Fourteenth Amendment. The
Court went further than that. It held that insolatable prejudice did not
have to be shown to reach the conclusion that the defendant was denied
due process. The Court said that the general circus atmosphere of the trial,
including massive pre-trial publicity, presented a picture that was not one
of that judicial serenity and calm to which the petitioner was entitled. The
Court's opinion culminated in the crushing conclusion that the presence
of heavy news coverage in general and television cameras in particular was
inherently prejudicial to the defendant and that therefore his conviction
could not stand.'"

We have always held that the atmosphere essential to the preservation
of a fair trial-the most fundamental of all freedoms-must be main-
tained at all costs. 5

Television in its present state and by its very nature, reaches into a
variety of areas in which it may cause prejudice to an accused. Still one
cannot put his finger on its specific mischief and prove with particularity
wherein he was prejudiced. . . .Forty-eight of our States and the Federal
Rules have deemed the use of television improper in the courtroom. This
fact is most telling in buttressing our conclusion that any change in proce-
dure which would permit its use would be inconsistent with our concepts
of due process in this field."

The Court found that the use of television was not germane to the chief
function of the judicial machinery-to ascertain the truth-but "[riather
its use amounts to the injection of an irrelevant factor into court proceed-
ings. In addition experience teaches that there are numerous situations in
which it might cause actual unfairness, -some so subtle as to defy detec-
tion by the accused or control by the judge."' 7

Justice Clark justified the imposition of this death-dealing presumption
on television in courtrooms by enumerating some of the consequences he
feared would necessarily fall on a trial which was televised. He feared that
the presence of television cameras would have both a distracting and preju-
dicial effect on jurors and witnesses. It would prevent defendants and
counsel from concentrating on the proceedings. Finally, it would influence
counsel to behave differently than they would if the cameras were not
present, and overburden the judge with additional demands of keeping the
news media orderly as well as overseeing the smooth conduct of the trial.
Such nebulous, prejudicial consequences would not appear in the record
and would otherwise defy proof on appeal. Consideration of all these fac-

14. Id. at 544.
15. Id. at 540.
16. Id. at 544.
17. Id. at 544-45.
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tors lead four members of the Court to conclude that televising a trial was
inherently prejudicial to the defendant.

It should be noted that only four of the five members of the court in Estes
concurred in the holding that televising a trial was inherently prejudicial
to rights of the defendant. Justice Harlan, although joining in reversal, did
not agree. He would restrict the abuses by the news media and the laxness
of the trial judge to the facts in Estes. Harlan seemed to adhere to the view
that it was the press' conduct which prejudiced Estes' rights under the Due
Process Clause, not their mere presence. In his concurring opinion he
pointed out:

the day may come when television will have become so commonplace an
affair in the daily life of the average person as to dissipate all reasonable
likelihood that its use in courtrooms may disparage the judicial process.
If and when that day arrives the constitutional judgment called for now
would of course be subject to re-examination in accordance with the tradi-
tional workings of the Due Process Clause.18

Although the inherently pejudicial presumptions holding carried only a
plurality, the Estes decision had a chilling effect on television news cover-
age of court proceedings except in Colorado, which had allowed trials to
be televised on a consent basis since 1956.11 Many states adopted Canons
of Judicial Conduct, recommended by the American Bar Association,
which expressly forbade television trials for news purposes. The Federal
Rules of Criminal Procedure still absolutely forbid audio-visual news cov-
erage.20

Since Estes, no other case in which television cameras were actually
allowed inside the courtroom has reached the Supreme Court or any appel-
late court. However, in some more recent cases, in which a due process

18. Id. at 595-96.
19. COLORADO CANONS OF JuDiciAL ETmcs No. 35 (Feb. 27, 1956), amended July 1, 1965):
"Proceedings in court should be conducted with fitting dignity and decorum.
"Until further order of this court, if the trial judge in any court shall believe from the

particular circumstances of a given case, or any portion thereof, that the taking of photo-
graphs in the courtroom, or the broadcasting by radio or television of court proceedings would
detract from the dignity thereof, distract the witness in giving his testimony, degrade the
court, or otherwise materially interfere with the achievement of a fair trial, it should not be

permitted; provided, however, that no witness or juror in attendance under subpoena or order
of the court shall be photographed or have his testimony broadcast over his expressed objec-
tion; and beginning with the selection of the jury and continuing until the issues have been
submitted to the jury for determination, no photograph of any portion of the trial of any

criminal case shall be taken, nor shall any broadcasting or televising thereof be permitted
unless all accused persons who are then on trial shall affirmatively give their consent; and
provided further that under no circumstances shall any court proceeding be photographed or
broadcast by any person without first having obtained permission from the trial judge to do
so, and then only under such regulations as shall be prescribed by him."

20. FED. R. CriM. P. 53. "The taking of photographs in the court room during the progress
of judicial proceedings or radio broadcasting of judicial proceedings from the court room shall
not be permitted by the court."
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violation was alleged, the courts have tended to look to the conduct of the
press, not its mere presence.2

In the 13 years since Estes was decided, all the members of the majority
in that case have left the Court. Of the four dissenters, three remain on
the Court. In the 16 years since the actual trial of Estes, technological
advances have made equipment less obtrusive and "the majority of media
personnel have come to view their role as the conscience of the community
with greater responsibility. ' '22

Canon 35 itself came under increased criticism nationally. "The notion
that a medium that covers church services, the Senate Foreign Relations
Committee and the United Nations cannot cover courtrooms quietly and
unobtrusively, without effecting the proceedings is absurd almost on its
face."n The American Bar Association responded to changing times and
the increasing criticism by amending and recodifying Canon 35 in 1976 to
allow very limited admission of television cameras for specified purposes.
The Canon is now found as Canon 3A(7) of the Code of Judicial Conduct
and provides in part:

[A] judge may authorize: . . . (c) the photographic or electronic record-
ing and reproduction of appropriate court proceedings under the following
conditions: (i) the means of recording will not distract participants or
impair the dignity of the proceedings; (ii) the parties have consented, and
the consent to being depicted or recorded has been obtained from each
witness appearing in the recording and reproduction; (iii) the reproduc-
tion will not be exhibited until after the proceeding has been concluded
and all direct appeals have been exhausted; and (iv) the reproduction will
be exhibited only for instructional purposes in educational institutions.

These developments have led many state judiciaries, at the urging of the
press, to reconsider the constitutional arguments against allowing televi-
sion cameras in -the courtrooms. Last.year, under new procedures outlined
below, Florida, Georgia and Alabama along with several other states began
to allow trials to be televised.

The new procedures for televised coverage of courtroom procedures go
far beyond the guidelines suggested in Canon 3(A)7 and fly in the face of
the Supreme Court's ruling in Estes which has not been modified. These
procedures are set out at this point in order to show the conflicts between
their provisions and the rationale of Estes. How these new procedures have
cast doubts in practice on what the Estes majority feared in theory will be
examined in Part IV.

21. See Hale v. U.S., 435 F.2d 737 (5th Cir. 1970) (pre-trial publicity); United States v.
Dickinson, 465 F.2d 496 (5th Cir. 1972) (heavy press coverage); Bradley v. Texas, 470 F.2d
785 (5th Cir. 1972) (presence of photographers during trial).

22. P. BAKER, REPORT TO THE SUPREME COURT OF FLORIDA RE: CONDUCT OF AUDIO-VISUAL

TRIAL COVERAGE: State v. Zamora, CASE No. 77-25123-A, at 14 (1977).
23. Monroe, The Case for Television in the Courtroom, 21 FED. COM. B.J. 48 (1967).
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III. NEW PROCEDURES

A. Florida Rules

As a result of an initiative begun by elements of the news media in
Florida in 1976, the supreme court of that state began to reexamine the
question of whether television coverage should be allowed during trials. In
response to this initiative, the Supreme Court of Florida began a one year
pilot project allowing television cameras in courtrooms during actual trials
under very strict guidelines and without a requirement of consent from the
defendant or any of the parties involved. 4

The plan adopted by the Supreme Court of Florida, which applies to
both trial court and appellate proceedings, allows only one television cam-
era and one still cameraman in the courtroom at any one time during a
trial court proceedings. The still photographer is allowed two cameras with
not more than two lenses for each camera. Two television cameras are
allowed in appellate procedures but the allowance for still photographers
is the same as for trial courts.

The television cameras allowed under the Florida plan can either be film
or video tape. Specific manufacturers and models are designated by the
Florida court as being the only ones acceptable for either variety of camera.

The media is restricted to one audio system for radio broadcasts at any
trial or appellate proceeding, and must use existing audio facilities if avail-
able. If no technically suitable audio system exists, microphones and re-
lated wiring essential for media purposes may be installed by the media
with court approval provided those audio systems are unobtrusive.

In highly publicized trials, "pooling" arrangements are required among
the media. The press is left to work out its own "pooling" arrangements
and if no agreement is reached, the trial judges are empowered to exclude
all disagreeable media parties.

In order to meet the supreme court's rules, no camera or audio equip-
ment can produce any "distracting" sound. No artificial lighting device is
allowed in connection with television cameras. Still cameras must not
make noise, and are likewise not allowed to use any artificial lighting
device. As an example, the rules state that still camera equipment cannot
be more distracting than a 35mm Leica "M" series rangefinder camera. All
equipment must be specifically approved by the judge before it can be used
in any proceeding.

The chief judge of the judicial circuit or district designates areas in each
courtroom in which approved equipment may be located. The judge must
select areas which provide reasonable access for coverage. Once a piece of
equipment is positioned it may not be moved during the course of the
trial. Likewise, no media personnel are permitted to move across a court-

24. Case No. 46835 (Fla. Sup. Ct., Jan. Term 1977) (Petition of Post-Newsweek Stations,
Florida, Inc., for change in Code of Judicial Conduct).
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room while a trial or appellate proceeding is in session. Film and camera
lenses may be changed only during recesses. If a courtroom is absolutely
unsuited for coverage, slight modification, at the expense of the press,
may be made in light sources and other electrical systems with the con-
currence of the chief judge of the judicial circuit.

To protect the attorney-client privilege and the effective right to counsel,
no audio pickup is allowed on the attorneys' tables or on the judge's bench
during consultation with counsel. Finally, no films, video tapes, photo-
graphs, or audio reproductions developed during a trial are admissible as
evidence in that proceeding, any collateral proceeding, or any retrial or
appeal out of that proceeding. 5

B. The Georgia Procedures

On May 12, 1977, the Georgia Supreme Court handed down somewhat
broader guidelines for lower courts to use in permitting television or still
camera coverage of trials. The guidelines require only that before coverage
is allowed in any judicial hearing or other proceeding, a plan for the cover-
age in that courtroom or judicial circuit be approved by the supreme court
in advance and that the local judge or judges presiding at the hearing
permit the extended coverage. As of the date of this writing, two superior
courts, the Dougherty County Superior Court and the Chattahoochee Judi-
cial Circuit, have submitted plans which have been approved by the su-
preme court.26

Under both of the plans submitted to date, the basic premise is that any
news coverage must not detract from the dignity of the court. Both plans
allow the trial judge extensive control over whether and to what extent
media coverage will be allowed in his courtroom. Both plans submitted
require consent of the defendant and his counsel in criminal cases and of
all parties in civil actions.

The news media must timely file a request for consent of the respective
parties in advance of trial. However, once consent is granted by a party, it
may not later be withdrawn. Both plans provide for "pool" coverage of
judicial proceedings. In cases where pool coverage, is required, only one
television camera with only one operator is allowed in the courtroom at any
one time. Only one still camera is allowed, and it is restricted to areas
designated in the courtroom by the trial judge. Neither camera may be
moved during the proceedings. All equipment must be in place before the
court is called to order. Camera lights are permitted with the judge's

25. Id. (Order of the Supreme Court of Florida of June 14, 1977).
26. Order of the Supreme Court, October 20, 1977 in re: Proposed Rules and Guidelines

for News Coverage of Judicial Proceedings and Other Events in The Superior Courtroom of
the Chattahoochee Judicial Circuit. Order of the Supreme Court, October 7, 1977 in re:
Proposed Rules and Guidelines for News Coverage of Judicial Proceedings and Other Events
in the Superior Courtroom of Dougherty County.
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approval in one plan (Dougherty County) but not permitted at all in the
other (Chattahoochee Judicial Circuit). Manufacturers and models of
cameras are not specified as in the Florida plan but all cameras are re-
quired to operate silently. Motor driven film advances for still cameras are
specifically prohibited.

In the Chattahoochee Judicial Circuit plan, photographers are allowed
to change film and enter and leave the proceedings during trial activity as
long as their movements do not detract from the proceedings, while in the
Dougherty County plan cameramen are not permitted to move at all. Tape
recorders and microphones cannot be moved during active trial and the
press must use available public address systems if possible. Flash equip-
ment is absolutely prohibited under both plans.

Interviews are not allowed in the courtroom under the Chattahoochee
Judicial Circuit plan, while interviews are allowed in the courtroom only
after the judge leaves and only with his permission in the Dougherty
County plan. In both plans the judge has the authority to discontinue
media coverage at any time he feels that the coverage has compromised
the orderliness or dignity of the proceedings.

In the Dougherty County plan, when pool coverage is not required by the
presiding judge, the judge has wide discretion regarding the number of
press personnel allowed in the courtroom during the proceeding. This plan
suggests two television cameras and three still cameras during the proceed-
ings. The only actual trial which has been telecast in its entirety under the
new procedures was State v. Brooks, which took place in Columbus, Geor-
gia, in November, 1977, under the plan approved for the Chattahoochee
Judicial Circuit.2 7

The Supreme Court of Georgia has formulated specific rules for televis-
ing appellate proceedings before it.2 This plan is also based on the, proposi-
tion that coverage should be allowed so long as it does not distract from
the dignity of the court proceedings. Persons desiring to broadcast, record
or photograph official court proceedings must make a timely request to the
supreme court prior to the arguments or event specifying the particular
event for which coverage is desired. The press must also, as with the trial
courts, obtain consent from all attorneys and interested parties if they will
be present in the courtroom. The supreme court has developed a form for
obtaining consent which may be obtained from the clerk's office. The first
televised oral arguments before the Supreme Court of Georgia were held
on September 12, 1977. Since that time there have been many live and
video taped broadcastings of appellate arguments.

27. State v. Brooks, Case No. 38888 (Super. Ct. Chattahoochee Jud. Cir. 1977). To date
five plans have been approved by the Georgia Supreme Court. The Alabama Supreme Court
has approved three plans. Three arguments before that court have been televised.

28. Order of the Supreme Court of Georgia on September 1, 1977.
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C. The Alabama Plan

On December 15, 1975 the Supreme Court of Alabama amended its
Canons of Judicial Ethics to authorize judges to allow courtroom televising
and photography." A plan for each courtroom must first be submitted to
the supreme court jointly by the judge, district attorney, president of the
local bar association and the chairman of the county commissioners for
each courtroom detailing camera placement, lighting and wiring with the
objective of safeguarding the dignity of the courtroom. Once approved, the
plans are used for all subsequent trials in that courtroom. In all criminal
trials the consent of the accused and prosecuting attorney must be ob-
tained prior to any televising. In civil cases all the participating parties and
their attorneys must consent. Upon the request of a witness who is testify-
ing the trial judge must suspend use of the cameras. Specific plans have
been promulgated for televising the Supreme Court of Alabama. The plans
are similar to the plans of the Supreme Court of Georgia with only minor
differences. For example, only two television cameras are permitted under
the Alabama plan while three cameras are allowed in Georgia.

IV. MEETING THE CHALLENGE OF EsTEs: REBUTrING THE
INHERENTLY PREJUDICIAL PRESUMPTION

Florida led the way. Televising the trial of Ronnie A. Zamora for murder
in 1977 signaled the end of the era of the exclusion of television cameras
from courtrooms.30 The trial of Zamora, partially because it was the first
to be televised under the new procedures, received media coverage both
nation-wide and internationally. The amount of television coverage al-
lowed greatly exceeded the publicity afforded Estes, yet there has been no
suggestion that any of Zamora's constitutional rights were prejudiced. In
November, 1977, Georgia allowed televised coverage of another murder
trial, State v. Brooks.3' Again, under the new procedures, there has been
no suggestion of constitutional abuse.

As these trials represent a de facto rebuttal of Estes standards, a reexam-
ination of the rationale of that decision in light of the developments since
that time and in light of the new procedures for allowing televised coverage
of trials is in order.

As indicated herein, the Estes plurality concluded that the presence of
television and still cameras in courtrooms was inherently prejudicial to a
defendant's fair trial. The Court cited the disruptive, attention-averting
effect, together with the subconscious psychological impact which highly
visible news media had on jurors, witnesses, the defendant, counsel, and
the judge, and the fact that such disturbances would not appear of record.

29. CANON 3A(7) CODE OF JuDicIAL ETmIcs, 294 Ala. CXLI (1975).
30. State v. Zamora, Case No. 77-25123-A (Super. Ct. Dade County 1977).
31. State v. Brooks, Case No. 38888 (Super. Ct. Chattahoochee Jud. Cir. 1977).
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The new procedures are based on the premises that the technology of news
media has progressed to the point that its presence in courtrooms will not
distract from the issues at hand and that television has taken on a more
common-place role in society so that the psychological impact on partici-
pants in a trial is lessened and does not warrant a presumption of inherent
prejudice.

A. The Distracting Effect

In concluding that jurors would be distracted by television cameras,
Justice Clark noted that "we are all self-conscious and uneasy when being
televised. Human nature being what it is, not only will a juror's eyes be
focused on the camera, but also his mind will be preoccupied with the
television rather than the testimony. '3 2 Since Estes, however, the physical
distractions in the courtroom of a television camera have to a large degree
been removed.13 In the Florida and Georgia plans, under which jurors are
allowed to be photographed and televised during the trial, the distracting
effect with which Justice Clark was worried is called into question by the
unobtrusiveness of the permitted media coverage and the clear showing
that the dignity of the courtroom was preserved. There were no red cue
lights or cameras clicking on and off in the Zamora trial or in Brooks as
there were in Estes, nor were there cables snaked across the floor or news
personnel moving about during the proceedings. To the jurors the presence
of television was not that of a distracting and obnoxious scrutinizer of their
actions as had confronted the jury in Estes, but was merely that of another
quiet spectator in the courtroom. This has been confirmed by observations
of trials that have been telecast and by reports of judges from both Florida
and Georgia who have allowed trials in their courtrooms to be televised and
who stated that they perceived no distracting effect of increased media
coverage .on juries. It is doubtful therefore that a television camera dis-
tracted the jurors and other participants in the Zamora trial any more than
the presence of spectators in the gallery generally.

B. The Psychological Impact

The most serious argument Justice Clark made against television in
courtrooms concerned the psychological impact of television on trial par-
ticipants, particularly jurors: "When a Judge announces that a trial will

32. 381 U.S. at 546.
33. See Order of the Supreme Court, October 20,1977 in re: Proposed rules and Guidelines

for News Coverage of Judicial Proceedings and other events in The Superior Courtroom of

the Chattahoochee Judicial Circuit. Order of the Supreme Court, October 7, 1977 in re:
Proposed Rules and Guidelines for News Coverage of Judicial Proceedings and other events
in the Superior Courtroom of Dougherty County.

34. P. BAKER, REPORT TO THE SUPREME COURT OF FLORIDA RE: CONDUCT OF AUDIO-VIsuAL

TRIAL COVERAGE: State v. Zamora, CASE No. 77-25123-A, at 17-18 (1977).
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be so televised it becomes a cause celebre."3 The very fact that jurors carry
this knowledge of the great publicity accorded the trial into the jury box
with them increases the chances of prejudice that is present in every crimi-
nal case. Justice Clark also thought that only notorious trials would be
publicized because of the sponsorship problem and worried that :where
jurors know they are being televised in such a trial, they may feel pressure
from the community to vote a particular way if public feeling runs high.
He concluded that "it is highly probable that all this would have a direct
bearing on a juror's vote as to guilt or innocence. '3

Justice Clark was also concerned over the possible effect that televising
a trial would have on the quality of a witness' testimony. He felt this effect
would be "simply incalculable" when the witness knew he was being
viewed by a vast audience. His next problem with televised trials was the
possible effect of such a trial on the defendant himself. He feared that the
televising effect would be a form of mental harassment. Close-ups of his
ordeal might transgress his personal sensibilities, dignity, and his ability
to concentrate on the proceedings before him. Sometimes, Justice Clark
felt, this might mean the difference between life and death. The opinion
concluded that a defendant would not be able to prove the existence of
such factors as outlined above, "yet we all know by experience that they
exist."

37

The challenge of the new procedures is that in the lapse of fifteen years
since the trial of Estes, television has become a more commonplace com-
modity. Can it now be said that "we all know by experience that prejudi-
cial, psychological impact exists?" The question appears unanswerable
without testing data, but it can be said that the media pres-
ence-particularly t.v. cameras-has been rendered so unobtrusive in
courtrooms by the new procedures that t.v.'s impact has been reduced by
such a degree that the presumption which considers media presence as
inherently prejudicial is no longer warranted.

Undeniably, the psychological impact of television on trial participants
is a function of its obtrusiveness. The plans described in this comment
resolve around the principle that a television camera should add little or
nothing to the atmosphere of the courtroom. Today most persons routinely
encounter television cameras. One cannot walk into a bank or large depart-
ment store without noticing that one is being observed by a television
camera. Under the new procedures, television cameras assume a low profile
in the courtroom which is relatively no more obtrusive than the cameras
in most commercial establishments. And, certainly, the television camera
should have no more psychological impact than the rows and rows of re-
porters and court artists who attend highly publicized trials. Judges who

35. 381 U.S. at 545.
36. Id.
37. Id. at 547.
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have presided at televised trials report no perceived effect upon witness
and juror performance by the presence of a television camera. 8 The ques-
tion of whether this unobtrusiveness and increased public familiarity with
television have combined in such a way that the heavy burden of inherent
prejudice should be discarded has been answered in the affirmative by
states which have adopted procedures providing for expanded media cover-
age of trials.

C. Other Objections

There were other tributaries flowing into the Estes plurality's
"inherently prejudicial" ruling. Also bothersome was that any new trial
would be jeopardized because potential jurors would often have seen and
heard the original trial when it was telecast, that jurors would be in a
position to watch themselves on television after leaving the courtroom, and
that judges and attorneys would engage in "grandstanding" before televi-
sion cameras.

The assertion of the Estes court that any new trial would be jeopardized
by potential jurors having seen the original trial can be offset by the later
Fifth Circuit holding in Hale v. U.S., 3

1 in which the court held that pretrial
publicity did not prejudice a juror who later swore that it would not affect
his vote as to guilt or innocence. Although the discussion in Hale concerned
pretrial publicity and not a juror's viewing a televised earlier trial, there
is no reason to distinguish the case, because the determinative factor was
not the type or amount of the juror's preexposure to the case but the
affirmation that the exposure would not affect his judgment.

The problem of a witness or a juror later watching himself on television
provides no additional problem over the problem of witnesses or jurors
reading newspaper articles which they have been instructed not to read.
"Compliance with the rule is a matter of integrity on the part of [witnesses
and jurors] and if [they violate] the court's instructions there are suffi-
cient actions available to the trial judge to admonish [them] .'"4

The majority's fear that judges and attorneys would engage in
"grandstanding" before television cameras is also a real concern. An ob-
vious side effect of allowing trials to be televised will be increased publicity
for both judges and attorneys involved. The primary responsibility for
insuring that this publicity does not affect the trial is upon the presiding
judge. If the presiding judge keeps a tight rein over the proceedings in his
courtroom, any possibility for abuse of this additional publicity by an
attorney can be effectively eliminated, and timely objections of counsel
would provide a check on any judge who would abuse the additional pub-

38. See, e.g., Columbus Enquirer, Nov. 19, 1977 at p.1, col. 7-8.
39. 435 F.2d 737 (5th Cir. 1970).
40. P. BAKER, REPORT TO THE SUPREME COURT OF FLORIDA RE: CONDUCT OF AUDIO-VISUAL

TRIAL COVERAGE: State v. Zamora, CASE No. 77-25123-A, at 15 (1977).
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licity. If any abuses actually arise, there presently exist adequate sanctions
against those who would exploit their positions in disregard of their respec-
tive duties, such as disbarment of attorneys and impeachment of judges.

Colorado Chief Justice Edward Pringle, who has presided over televised
trials and oral arguments since 1956, was recently quoted as saying, "I've
never seen witnesses show off. I've never seen jurors become upset. If the
judge is goint to showboat, he's going to showboat anyway." 4

1

V. CONCLUSION

The televising of trials can be both an effective teaching tool and sociali-
zation device. It could disseminate not only an academic understanding
of judicial processes and their relationship to individuals, but also could
raise in the consciousness of viewers ideals of individual rights and respon-
sibilities in relation to the system. This would make the viewers more
aware of their own rights and responsibilities in our society, which our
judicial system is entrusted with enforcing. The increased scrutiny which
televising trials would confer on attorneys and judges will undoubtedly
foster higher standards of competence and conduct which would benefit
not only clients and other parties represented by counsel during trials but
also the profession as a whole. Traditional antagonisms, which have
plagued the peaceful co-existence of the press and the judiciary, have
yielded to an increased spirit of cooperation with the removal through
technology of the distracting elements of press coverage at trials.

The expansion of news coverage into the courtroom presents a demand-
ing challenge to both bar and bench to confirm the legitimacy of the
profession and the entire judicial system before a much larger segment of
the population than was before possible within the limited area of a court-
room. In a day when all branches of Federal and State government are,
through the news media, becoming more visible to the man on the street,
a judiciary which refuses to subject itself to public scrutiny on a daily basis
seems to be an anachronism. The new attitude towards allowing television
cameras in judicial proceedings, and the procedures that attitude has fos-
tered, both preserve an individual's right to a fair trial and expand the
walls of the courtroom in an invitation to the public to observe their courts
in operation.

WARD STONE

SHIEL G. EDLIN

41. Simonberg, T. V. in the Court: The Wide World of Torts, 7 Juis DOCTOR 41, 44 (April,
1977).
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Photograph 1. This photograph shows the concentration of televis-
ion, still, and motion picture cameras at the September hearing in
Estes trial at which veniremen were present. (381 U.S. following
page 586.)
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Photograph 2. This photograph shows the one television and one still
camera in position during the Zamora trial. Miami News Staff Photo
by Michelle Bogre.
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Photograph 3. This photograph shows the one television camera in
position during the Brooks trial, held in Columbus, Georgia. One still
camera (not pictured) was also allowed in the courtroom during the
trial. Photo courtesy of Lawrence Smith, Columbus Ledger-Inquirer.

19781 1135




