
Practice and Procedure

By Ben F. Johnson, Ill* and Robert D. McCallum, Jr.**

I. JURISDICTION: DIVERSITY AND REMOVAL

In Fawvor v. Texaco, Inc.,' the Fifth Circuit held that an independent
basis for jurisdiction must exist before a plaintiff in a diversity case may
assert a state created cause of action against a third-party defendant, when
both the plaintiff and the third-party defendant are citizens of the same
state. A Texas plaintiff brought a negligence action in the district court
against Texaco, a Delaware corporation. Texaco brought in B & B Insula-
tion, Inc., a Texas corporation, as a third-party defendant. B & B moved
to dismiss the plaintiffs claim against it for lack of diversity jurisdiction,
claiming that B & B could not have been sued directly in the district court
because of lack of diversity and that to retain plaintiff's claim would be to
sanction by indirection what could not have been done directly. The plain-
tiff, on the other hand, contended that since its claim against B & B arose
out of a common nucleus of operative fact, retention of jurisdiction would
avoid circuity and multiplicity of litigation. The Fifth Circuit started its
analysis with the well-established principle that complete diversity be-
tween plaintiff and all defendants is required under the diversity statute
and reiterated that the diversity statute should be strictly construed. The
court concluded that in the absence of diversity, some independent ground
of jurisdiction was necessary in order to support plaintiff's claim against
the third-party defendant, holding, that "the Constitution, statutes, rules
of procedure, judicial precedent and public policy dictate that this court
not broaden the jurisdiction of the federal courts any more than that
clearly permitted by law." '

In Harrell and Sumner Contracting Co. v. Peabody Petersen Co.,3 the
Fifth Circuit confronted a case in which two joint obligees wished to bring
a diversity action in federal court. The citizenship of one of the joint
obligees, however, would have destroyed diversity, the only basis for juris-
diction. The nondiverse party assigned its interest in the obligation to the

* Partner in the law firm of Alston, Miller & Gaines, Atlanta, Georgia. Emory University
(B.A., 1965); Harvard University (LL.B., 1968; J.D., 1969). Member, State Bar of Georgia.

** Associate in the law firm of Alston, Miller & Gaines, Atlanta, Georgia. Yale University
(B.A., 1968); Christ Church, Oxford, England (B.A., 1971); Yale University (J.D., 1973).
Member, State Bar of Georgia.
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diverse party in a tactical effort to clear the jurisdictional hurdle. The Fifth
Circuit affirmed the district court's jurisdictional dismissal, holding that
the only reasons for the assignment were tactical, and that such was tanta-
mount to an "improper or collusive" assignment devised to manufacture
federal jurisdiction and was proscribed by 28 U.S.C.A. §1359.1

An interesting jurisdictional quandary arose in Smith v. Carter.5 The
plaintiff, a United States citizen, was a permanent resident of Canada.
The plaintiff was not a citizen of Canada for purposes of the diversity
statute, nor was he a citizen of any particular state. The plaintiff argued
that to deny him diversity access to the federal courts creates an anomaly
in federal jurisdiction whereby an American citizen living abroad is pre-
cluded from invoking diversity jurisdiction, while foreign citizens having
no connection with the United States might invoke diversity jurisdiction.
Nevertheless, the Fifth Circuit, citing Vander Schelling v. U.S. News &
World Report, Inc.,' affirmed the district court's jurisdictional dismissal,
holding that a United States citizen who is a permanent resident of a
foreign state may not invoke diversity jurisdiction under 28 U.S.C.A.
§1332(a).

In Noble v. Employers Insurance of Wausau,7 the Fifth Circuit held that
a surgeon employed by a Veteran's Administration hospital is, if not an
"officer of the United States," certainly a "person acting under" such an
officer for purposes of permitting removal under 28 U.S.C.A. §1442(a)(1).
28 U.S.C.A. §1442(a)(1) authorizes removal of any action brought against
"any officer of the United States or any agency thereof, or person acting
under him."

Paxton v. Weaver involved an interpretation of 28 U.S.C.A. §1441(c).9

A group of Mississippi cotton farmers sued three residents of Tennessee
and two residents of Mississippi in the Chancery Court of Mississippi. The
defendants sought removal and the plaintiffs resisted. The district court
found the complaint against the Tennessee defendants to be one for recis-
sion based on alleged misrepresentations of an agent and the complaint
against the Mississippi defendants to be one for damages based on alleged
tortious interference with business relations. The district court permitted
removal and denied motions to remand, reasoning that the Tennessee

4. 28 U.S.C.A. §1359 (1976), states that "a district court shall not have jurisdiction of a
civil action in which any party, by assignment or otherwise, has been improperly or collusively
made or joined to invoke the jurisdiction of such court."

5. 545 F.2d 909 (5th Cir. 1977), cert. denied, 97 S.Ct. 2677, 53 L. Ed.2d 272 (1977).
6. 213 F. Supp. 756 (E.D. Pa. 1963), aff'd per curiam, 324 F.2d 956 (3rd Cir. 1963), cert.

denied, 377 U.S. 906 (1964).
7. 555 F.2d 1257 (5th Cir. 1977).
8. 553 F.2d 936 (5th Cir. 1977).
9. 28 U.S.C.A. §1441(c) (1973) states: "Whenever a separate and independent claim or

cause of action, which would be removable if sued upon alone, is joined with one or more
otherwise non-removable claims or causes of action, the entire case may be removed and the
district court may determine all issues therein, or, in its discretion, may remand all matters
not otherwise within its original jurisdiction."
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defendants were the subject of a separate and independent cause of action
and therefore entitled to removal under 28 U.S.C.A. §1441(c). The Fifth
Circuit reversed, finding the plaintiffs' complaint to be one seeking relief
arising out of a series of connected transactions, though in different forms,
from both the Tennessee partnership buyer and the Mississippi broker
based on misrepresentations allegedly made by the latter. The court con-
cluded that such claims are not separate and independent causes of action
under the applicable Supreme Court authority" since both claims were
associated with a "single wrong," the inducement to execute a contract by
misrepresentations. The court emphasized that 28 U.S.C.A. § 1441(c) is the
product of Congressional amendments designed to reduce the number of
cases removable to the federal courts and should therefore be given a strict
construction consistent with that purpose.

I1. JURISDICTION: SUBJECT MATTER

The interrelationship of a Rule 12(b)(1) dismissal for a lack of jurisdic-
tion over the subject matter and a Rule 12(b)(6) dismissal for failure to
state a claim was a subject of renewed Fifth Circuit attention in 1977. In
Hilgeman v. National Insurance Company of America," the court reviewed
a dismissal for lack of subject matter jurisdiction. The plaintiffs' com-
plaint posed the question of whether certain "Security Charter Contracts"
issued and sold by the defendant were securities within the meaning of the
federal securities acts. The district court concluded that the contracts were
not "securities" and dismissed the complaint for lack of subject matter
jurisdiction. The Fifth Circuit reversed on the authority of Bell v. Hood'2

which held that a complaint alleging the existence of a federal question
establishes jurisdiction, even though the court may ultimately decide that
the plaintiff's federal rights were not violated. The Court in Bell had said
further that dismissal for lack of subject matter jurisdiction was appropri-
ate only where the district court determined that the federal claim was
insubstantial, i.e., frivolous, or clearly foreclosed by prior decision of the
Supreme Court. The court found that the Hilgeman claim was not clearly
foreclosed by Supreme Court decision or frivolous. The court noted that
should the district court conclude that the contracts were not "securities"
within the meaning of the federal securities law, then the plaintiffs' claims
could still be dismissed under Rule 12(b)(6) for failure to state a claim.
Dismissal for lack of subject matter jurisdiction, however, was inappro-
priate. This principle was also applied in Bell v. Health-Mor, Inc. '3 and
Olivares v. Martin. 14

10. American Fire and Cas. Co. v. Finn, 341 U.S. 6 (1951).
11. 547 F.2d 298 (5th Cir. 1977).
12. 327 U.S. 678 (1946).
13. 549 F.2d 342 (5th Cir. 1977).
14. 555 F.2d 1192 (5th Cir. 1977).
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Although the Hilgeman case tightly circumscribes the district court's
grant of a motion to dismiss for lack of subject matter jurisdiction, Cutliff
v. Greyhound Lines, Inc.'5 places the burden squarely upon the plaintiff
to specifically prove subject matter jurisdiction at the time of trial. Two
jurisdictional prerequisites to suit under Title VII of the Civil Rights Act
of 19646 are the filing of a charge with the EEOC and proof of receipt of
the statutory notice of right to sue. In Cutliff, the plaintiffs offered "right
to sue" letters, but failed to present any evidence as to the filing of a charge
with the EEOC. The defendants sought dismissal for the plaintiffs' failure
to establish subject matter jurisdiction. The district court found that the
introduction of the "right to sue" letters established the jurisdictional
prerequisites to bringing the action. The Fifth Circuit disagreed, holding
that the federal courts, as courts of limited jurisdiction, are not empowered
to make any assumptions as to the filing or the contents of any complaints
with the EEOC, and that the defendants were therefore entitled to directed
verdicts for failure of the plaintiffs to establish subject matter jurisdiction.

Texas Acorn v. Texas Area 5 Health Systems Agency, Inc. 7 is of note in
applying the recent amendment to 12 U.S.C.A. §1331(a) which removed
the amount in controversy requirement in suits to review federal agency
action."8 Although the plaintiffs were able to establish federal subject mat-
ter jurisdiction because of the elimination of the amount in controversy
requirement, the Fifth Circuit refused to permit the attachment of alleg-
edly pendent claims against certain non-federal defendants, holding that
as to non-federal defendants some independent jurisdictional basis is re-
quired.

III. CASE OR CONTROVERSY: MOOTNESS

In a number of 1977 decisions, the Fifth Circuit delineated the scope of
the "mootness" doctrine. In Connell v. Shoemaker," the plaintiffs sought
declaratory relief from an order by the commanding officer of Fort Hood
which prohibited the military personnel stationed at Fort Hood from rent-
ing residential property owned or managed by the plaintiffs for 180 days.
At the expiration of the 180-day period, the sanction was by its terms
removed, and the district court dismissed the action as moot. The plain-
tiffs appealed, contending that the district court's dismissal for mootness

15. 558 F.2d 803 (5th Cir. 1977).
16. 42 U.S.C.A. §2000e (1974 & Supp. 1977).
17. 559 F.2d 1019 (5th Cir. 1977).
18. 28 U.S.C.A. §1331(a) (Supp. 1977), as amended, provides: "The district courts shall

have original jurisdiction of all civil actions wherein the matter in controversy exceeds the
sum or value of $10,000, exclusive of interest and costs, and arises under the Constitution,
laws or treaties of the United States except that no such sum or value shall be required in
any such action brought against the United States, any agency thereof, or any officer or
employee thereof in his official capacity."

19. 555 F.2d 483 (5th Cir. 1977).
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was error. The Fifth Circuit examined the possibility of continuing impact
of the commanding officer's order upon the plaintiffs. The court noted the
continuing impact of the order upon the plaintiffs' public image and the
negative imputation of bigotry implicit in the order. The court pointed out
that one of the plaintiffs had held various local civic and elective political
positions and that his future aspirations would be stigmatized. The court
analogized the position of the plaintiffs to the position of the attorney in
United States v. Schrimsher,20 who was charged with criminal contempt
and whose sentence had been served. The court remanded the matter to
the district court for consideration of the merits of the plaintiffs' claim for
declaratory relief.

In Meltzer v. Board of Public Instruction, 2 parents of public school
children brought an action for injunctive and declaratory relief from morn-
ing Bible readings, distribution of Bibles, and a Florida statute requiring
teachers to inculcate the practice of "Christian virtue." The district court
denied both declaratory and injunctive relief, holding that there was no
imminent threat or likelihood of continuation of the challenged practices
and no threat of enforcement of the "Christian virtue" statute sufficient
to create a case or controversy necessary for issuance of declaratory relief.
The Fifth Circuit agreed that there was an insufficient threat to require
injunctive relief, but disagreed as to the existence of a case or controversy
sufficient to entitle the plaintiffs to an adjudication of their claims for
declaratory relief. The court relied on the Supreme Court's decision in
Super Tire Engineering Co. v. McCorkle2 which held that there could be
a case or controversy sufficient to support declaratory relief where the
challenged governmental activity "has not evaporated or disappeared,
and, by its continuing and brooding presence, casts what may well be a
substantial adverse effect on the interests of the petitioning parties."21 The
Fifth Circuit concluded that the facts before it presented a sufficiently real
and substantial controversy to warrant issuance of declaratory relief. The
facts supporting this conclusion included a recently tabled school board
motion to permit distribution of Bibles and to continue loudspeaker Bible
reading in at least some of the system's schools.

In United Staes v. Gurney,2' the Fifth Circuit reviewed certain orders
issued by the trial judge at the criminal trial of Senator Edward J. Gurney
on motions presented by various press entities. These orders denied the
press access to certain exhibits, including transcripts of in camera bench
conferences and written communications to the judge from the jury. The
Fifth Circuit noted that even though the Gurney trial had been concluded,

20. 493 F.2d 842 (5th Cir. 1974).
21. 548 F.2d 559 (5th Cir. 1977).
22. 416 U.S. 115 (1974).
23. Id. at 122.
24. 558 F.2d 1202 (5th Cir. 1977).
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review of these orders could not be considered moot. The court noted that
cases involving such press orders presented controversies "capable of repe-
tition, yet evading review"u because "the underlying criminal proceeding
would almost always terminate before the appellate court hears the case."'

IV. CHOICE OF LAW

Georgia Power Company v. 54.20 Acres of Land presented a question
of first impression in the choice of law area: whether in a condemnation
case brought by a licensee of the Federal Power Commission exercising its
power of eminent domain in federal courts as authorized by §21 of the
Federal Power Act,28 compensation should be determined under federal law
or under the law of the state where the condemned property is located. This
question had been previously reserved by the Fifth Circuit 2 and by the
Supreme Court.3 The Fifth Circuit, in a lengthy opinion, concluded that
the source of the power delegated by the Federal Power Act to its licensees
was federal, and that therefore the governing law in condemnation pro-
ceedings must be federal. The court concluded that it could find no reason
to ignore the general rule of following federal law in the setting of compen-
sation in a federal condemnation just because the United States was not
taking the land directly. The court indicated that the federal law to be
applied might be fashioned by utilization of parallel state rules.

V. THREE JUDGE COURTS

A number of recent cases have sought to delineate between those deci-
sions of three judge courts appealable directly to the Supreme Court under
28 U.S.C.A. §1253 and those appealable to the courts of appeal.' These
decisions were premised on the historical congressional policy of minimiz-
ing the Supreme Court's mandatory docket in the interest of sound judicial
administration. In United States v. Louisiana,32 the Fifth Circuit accepted
appellate jurisdiction of an appeal from an order of a three judge district
court denying a motion to intervene by the National Association For The
Advancement Of Colored People in a civil rights suit brought by the
United States against the State of Louisiana. The court properly noted
that the district court's order had in no sense rested upon resolution of the

25. Id. at 1207, quoting from Southern Pac. Terminal Co. v. Interstate Commerce
Comm'n, 219 U.S. 498, 515 (1911), and Roe v. Wade, 410 U.S. 113, 125 (1973).

26. 558 F.2d at 1207, quoting from United States v. Shiavo, 504 F.2d 1, 5 (3rd Cir. 1974)
cert. denied, 419 U.S. 1096 (1974).

27. 563 F.2d 1178 (5th Cir. 1977).
28. 16 U.S.C.A. §814 (1974).
29. Louisiana v. Lindsey, 524 F.2d 934 (5th Cir. 1975).
30. Grand River Dam Auth. v. Grand-Hydro, Inc., 335 U.S. 359 (1948).
31. Gonzales v. Automatic Employees Credit Union, 419 U.S. 90 (1974); MTM, Inc. v.

Baxley, 420 U.S. 799 (1975); and Jagnandan v. Giles, 538 F.2d 1166 (5th Cir. 1976).
32. 543 F.2d 1125 (5th Cir. 1976).
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merits of constitutional claims and that the jurisdiction of an appeal of
such a denial of a motion to intervene was properly with the court of
appeals. Similarly, in Ellison v. Califano, 3 the Fifth Circuit accepted juris-
diction of an appeal from a three judge district court's dismissal for lack
of subject matter jurisdiction. The Fifth Circuit noted that the district
court's dismissal had not been one involving constitutional questions.

VI. CLASS AcTIONS

A particularly complex situation involving the issue of adequate class
representation was presented in Satterwhite v. City of Greenville 3 in which
a female job applicant filed suit, both individually and on behalf of a class,
charging sex discrimination in employment by the city. The district court
denied class certification and then, in proceedings at a later date, entered
judgment in favor of the city on the individual claim. The plaintiff ap-
pealed from both rulings and the Fifth Circuit, although affirming the
city's judgment on the plaintiff's individual claim, reversed with only two
paragraphs' discussion the trial court's refusal to allow the class action
suit.3 The court reasoned that the denial of class certification was based
upon an improper advance determination by the trial court that the class
representative lacked a meritorious individual claim and therefore might
not adequately represent the class.

On petition for rehearing, the city claimed that the extinction of the
plaintiffs individual claim eliminated any "case or controversy" between
the parties as required under Article I of the United States Constitution.
The Fifth Circuit, in a lengthy opinion," withdrew that portion of its prior
opinion concerning the class action issue and, after examining in detail
three recent Supreme Court class action cases in which the class represent-
ative's individual claim had been dismissed, fashioned a three step analy-
sis leading to the time-honored disposition of many a thorny appellate
issue: "Affirmed in part; Reversed in part; and Remanded for further
proceedings not inconsistent with this opinion."

In the three Supreme Court cases analyzed in Satterwhite, the Supreme
Court had grappled with the issue of whether a dismissal of the representa-
tive plaintiff's individual claim prevents continued litigation on class re-
lief. In both Sosna v. Iowa 37 and Franks v. Bowman Transportation Co.,"
the Supreme Court ruled that when a class action is properly ceitified prior
to any determination concerning the validity of the class representative's
individual claim, the class itself may obtain a "personal stake in the out-

33. 546 F.2d 1162 (5th Cir. 1977).
34. 549 F.2d 347 (5th Cir. 1977), on rehearing, 557 F.2d 414 (5th Cir. 1977).
35. 549 F.2d 347 (5th Cir. 1977).
36. 557 F.2d 414 (5th Cir. 1977).
37. 419 U.S. 393 (1975).
38. 424 U.S. 747 (1976).
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come" of the litigation sufficient to satisfy the "case or controversy" re-
quirement of Article III. In such cases, a second question of whether the
class representative could still "adequately represent" the class would
have to be determined by the trial court considering such factors as the
existence of other issues in the case subject to further litigation, the desire
of class members for the relief sought for the class, and the tenacity and
competence of the class representative's counsel. In contrast, the Supreme
Court in East Texas Motor Freight System, Inc. v. Rodrique39 held, in a
unanimous decision, that where the class representative's individual
claims are dismissed prior to any consideration of the class certification
issue, a class action cannot proceed because the representatives are not
members of the class they purport to represent.

The Satterwhite facts fell between the two Supreme Court guidelines.
Although the class had not been certified as in Sosna and Franks, the issue
of class certification had not been reserved until the end of proceedings as
in Rodriquez. Facing a problem that was neither fish nor fowl, the Fifth
Circuit sought a middle way between the Supreme Court cases. The court
reasoned that the district court should first determine at an evidentiary
hearing whether the plaintiff, as of the date class certification was denied,
had satisfied the class action requirements of Rule 23. If so, the denial of
class certification was error and there arose a second level question of
whether the class itself, on the date of the dismissal of the individual
claim, would have retained sufficient interest to serve as an Article III
"case or controversy" plaintiff. If so, the district judge must then deter-
mine the third issue of whether the representative plaintiff could justify
herself as an adequate representative of the class interest.

Judge Gee, in a well reasoned dissent, argued that Rodriquez was con-
trolling precedent and required the court to affirm the lower court dis-
missal. According to Judge Gee, the majority opinion created a "headless
lawsuit" with, in effect, no plaintiff and constituted a concession to the
notion that a class action suit belongs to no one so much as a plaintiff's
lawyer.

In support of Judge Gee's concern that a class action suit belongs to the
plaintiff's lawyers, one could point to Bolton v. Murray Envelope
Corporation,'40 a class action civil rights suit alleging racially discrimina-
tory employment practices by an employer. After certification of the class,
the district court found that no violation of the Civil Rights Act had been
committed with respect to the individual plaintiff or the class. On a prior
appeal, the Fifth Circuit had affirmed as to the individual judgment but
had reversed as to the class.' On remand, the district judge denied a
motion by plaintiff's counsel for the award of attorney's fees. On its second

39. 431 U.S. 395 (1977).
40. 553 F.2d 881 (5th Cir. 1977).
41. 493 F.2d 191 (5th Cir. 1974).
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appearance in the Fifth Circuit, the court determined that the award of
attorney's fees and costs would be appropriate and affirmed the "private
attorney general" policy of compensating successful plaintiffs' counsel in
order to insure that attorneys will undertake the representation in civil
rights cases.

The novel issue of whether a district court may certify an EEOC action
as a "class action" over the objections of the EEOC was faced in Equal
Employment Opportunity Commission v. D. H. Holmes Co. Ltd.,2 The
defendant employer was faced with a complaint drawn in general terms
and seeking monetary and injunctive relief on behalf of "all those affected"
although not styled as a "class action." The defendant moved to dismiss
the class action aspects of the complaint, claiming that it was being sub-
jected to a class action suit without being afforded the procedural protec-
tions and judicial controls embodied in Rule 23. The district court deter-
mined the complaint to be in the nature of a class action and ordered the
EEOC to comply with Rule 23. Rather than comply, the EEOC sought
immediate interlocutory review. The Fifth Circuit held that the characteri-
zation of this particular suit as a class action was proper and that the
EEOC is governed by Rule 23 just as any other plaintiff. EEOC arguments
that its congressional mandate creates a statutory class action outside Rule
23 were rejected, and the court found the EEOC to be a class action
representative "par excellence" despite the agency's contention that it can
never be a member of the class it purports to represent.

Issues relating to class action settlements also received attention from
the Fifth Circuit. In Cotton v. Hinton,43 the court continued its long-
standing support of trial court discretion in determining whether to ap-
prove a class action settlement as fair, adequate, reasonable, and free of
collusion. The district judge was held to have fulfilled his responsibilities
through a careful analysis of the facts of the employment discrimination
case even though (1) counsel for the objectors were experienced in class
action litigation; (2) the objectors claimed to represent a class of almost
fifty percent of the active employees of the defendant; (3) little formal
discovery had been conducted in the case; and (4) the objectors had exten-
sive personal knowledge of the alleged discriminatory practices and force-
fully asserted that additional benefits to the class could be gained through
further litigation. The Fifth Circuit cited as factors supporting the trial
judge's exercise of discretion: (1) the experience of existing counsel for the
class, (2) the obtaining by the trial judge of additional concessions from
the employer, (3) the wide ranging examination of the settlement by the
trial judge on the record, and (4) the overriding public interest in favor of
settlement of class actions, particularly in civil rights cases.

In In re Nissan Motor Corp.," the court determined that an anti-trust

42. 556 F.2d 787 (5th Cir. 1977).
43. 559 F.2d 1326 (5th Cir. 1977).
44. 552 F.2d 1088 (5th Cir. 1977).
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class action plaintiff should bear the expense of compiling a list of class
member names from the defendants' records in order to provide members
with notice of the existence of the class action. The court also ruled, over
vigorous objections by the defendants, that such notice could also include
information concerning a proposed settlement in excess of $300,000 with
certain defendants. The remaining defendants had asserted that the com-
bination notice constituted a "virtual advertisement" for the assertion of
claims. A carefully drafted "neutral" notice was determined by the court
to be possible, thereby avoiding such problems.

Vii. ABSTENTION AND CERTIFICATION

Abstention is a collection of doctrines -designed to promote comity within
the federal system by eliminating unnecessary friction between state and
national governments. BT Investment Managers, Inc. v. Lewis" provides
a helpful analysis of two of the doctrines that make up the abstention
collection. The first is Pullman-type abstention" which is the proposition
that when there is a federal constitutional challenge to a state statute, the
federal district court should exercise its discretion in staying its action
pending interpretation of the challenged statute by the courts of the enact-
ing state, thereby avoiding any unnecessary federal constitutional deci-
sion." The second is Burford-type abstention"s which is the proposition
"that a federal court should refrain from exercising its jurisdiction in order
to avoid needless conflict with the administration by a state of its own
affairs."' 9 Pullman-type abstention implies some lack of clarity in the per-
tinent state law. Burford-type abstention, on the other hand, involves a
deference to the state's overriding interest or superior competence in a
regulatory area where a paramount state interest is apparent and where
the history of the state's judicial experience indicates some special reliabil-
ity. In BT Investment Managers, Bankers Trust New York Corporation, a
federal bank holding company, sought to establish its wholly owned sub-
sidiary, BT Investment Managers, Inc., as an investment advisor in Flor-
ida. Bankers Trust had pending before the Federal Reserve Board an appli-
cation for authority to establish BT Investment Managers as an invest-
ment advisory service in Florida. While this application was pending, the
Florida legislature enacted a statute prohibiting any non-Florida bank
holding company from providing investment advisory services to any per-
son in Florida. The Federal Bank Holding Company Act requires that the
Federal Reserve Board deny any application for a planned activity where

45. 559 F.2d 950 (5th Cir. 1977).
46. Railroad Comm'n of Tex. v. Pullman, 312 U.S. 496 (1941).
47. 559 F.2d at 953.
48. Burford v. Sun Oil Co., 319 U.S. 315 (1943).
49. 559 F.2d at 954.
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that activity is prohibited under the laws of the "target" state.N Therefore,
the Federal Reserve Board denied the application. Bankers Trust then
brought suit in the Northern District of Florida under 28 U.S.C.A. §2201,
seeking injunctive relief from the operation of the Florida statute in ques-
tion and a declaration that the Florida statute violated the due process and
equal protection clauses of the Fourteenth Amendment as well as the
supremacy and commerce clauses of the United States Constitution. A
three judge district court was convened under the provisions of 28 U.S.C.A.
§2281. The three judge district court dismissed the action without preju-
dice, invoking the doctrine of abstention. The Fifth Circuit reversed, hold-
ing that Pullman-type abstention was inappropriate because there was no
lack of clarity in the Florida law. The court said that the Florida statute
could scarcely be more clear and that there was no plausible construction
of the Florida statute under which Bankers Trust would be permitted to
conduct their proposed business in Florida. The court further found
Burford-type abstention inappropriate since it found no overriding state
interest, special state competence, or threat to Florida's administration of
its own affairs which would warrant denying Bankers Trust access to the
federal forum which it had chosen. The Fifth Circuit thus remanded the
matter to the three judge district court for consideration of the merits of
Bankers Trust's complaint.

In 1977, the Fifth Circuit continued to utilize state certification statutes
to refer unsettled questions of state law to the various state supreme
courts.' One such certification case, In re McClintock,"2 is of particular
note to Georgia practitioners since it represents the first instance in which
the Fifth Circuit utilized the recently enacted Georgia certification stat-
ute.

5 3

VIII. DisMIssAL

The Fifth Circuit continued to express concern over involuntary dismiss-
als under Rule 41 of the Federal Rules of Civil Procedure. In Jordan v.
Jones,14 an inmate of a Texas jail brought a pro se civil rights action
claiming deprivations of his constitutional rights. The district court dis-
missed the case on the grounds that the claims asserted were similar to
those involving the same jail in a class action previously tried by that court
and over which the court had retained jurisdiction. The trial court ruled
that the plaintiff's able counsel in the prior class action litigation could
raise in that suit any new matters which the inmate wished presented. The

50. 12 U.S.C.A. §1846 (1969).
51. See Duer & Taylor v. Blanchard, Walker, O'Quin & Roberts, 558 F.2d 328 (5th Cir.

1977); Phillips v. Iglehart, 558 F.2d 737 (5th Cir. 1977); Pokorny v. First Fed. Savings and
Loan Ass'n, 563 F.2d 763 (5th Cir. 1977); and Miller v. Carson, 563 F.2d 757 (5th Cir. 1977).

52. 558 F.2d 732 (5th Cir. 1977).
53. GA. CODE ANN. §24-3902 (Supp. 1977).
54. 563 F.2d 148 (5th Cir. 1977).
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Fifth Circuit held that the trial court had a number of options open to it
in dealing with the inmate's complaint, but none of them included dis-
missal. The district court could, have reopened the class action case and
referred the inmate's complaints to the competent class action counsel, or
it could have consolidated the inmate's complaint with the class action.
However, dismissal was ruled to be improper even though some of the
inmate's claims were "patently frivolous." 5

In Mendiola v. Hart," a district judge dismissed a medical malpractice
suit without prejudice based upon the pendency of a prior state court
action against other alleged tortfeasors not joined as defendants in federal
court. The Fifth Circuit determined that dismissal of a diversity action on
the sole ground that the claim can be litigated in the context of a pending
state court case is improper. Even in a situation where the state court
action involved the same parties and same issues pending in federal court,
the district court's discretion was limited to the staying of federal court
proceedings to await the outcome of potentially dispositive state litigation.

IX. PLEADING

The Fifth Circuit decided two cases of note dealing with "implied
amendments" under Rule 15(b) of the Federal Rules of Civil Procedure.
In Kingsley v. Baker/Beech-Nut Corp.,57 a former employee claiming a
breach of contract by his employer obtained a judgment not only for the
contract benefits but also for exemplary damages. When the employer
argued in its motion for a new trial that exemplary damages were not
recoverable in a breach of contract action under Texas law, the employee
moved and was permitted to amend its complaint to include allegations
of fraud by the employer on the basis that the fraud issues were raised by
the evidence at trial and were fully litigated by the parties. The Fifth
Circuit held that the granting of leave to amend and the reaffirming of the
exemplary damage award constituted error. The court ruled that the issue
of fraud, as contrasted with the issue of willful and malicious breach of
contract, was never raised and no jury instructions concerning fraud were
ever given. Since the jury did not determine whether fraud was practiced,
the plaintiff's amendment, submitted 54 days after the trial's conclusion,
came too late to change the theory of the trial. Therefore, the court re-
versed that portion of the judgment allowing exemplary damages.

In International Harvester Credit Corp. v. East Coast Truck,58 a franchi-
see and franchisor claimed and counterclaimed against each other for mon-
etary damages arising from the breach of a franchise contract which had
been stipulated at pretrial by both parties to be valid and binding. In view

55. Id.
56. 561 F.2d 1207 (5th Cir. 1977).
57. 546 F.2d 1136 (5th Cir. 1977).
58. 547 F.2d 888 (5th Cir. 1977).
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of the conflicting claims of breach by each side, the district judge, in a
Solomonic stroke, ordered the contracts rescinded on the ground of mutual
mistake of a material fact. The plaintiff appealed and the defendant, in
support of the trial judge's decision, argued that the trial judge had pro-
perly allowed an implied amendment of the pleadings to conform with the
evidence presented at trial in accordance with Rule 15(b). The Fifth Cir-
cuit noted that during the trial, evidence was introduced without objection
which would be relevant in establishing the existence of a mutual mistake
of fact. However, the court ruled that this evidence was introduced in
relation to other issues already raised in the case. Since the defendant had
given no indication that it planned to use this evidence to support a rescis-
sion theory, the introduction of this evidence could not be used to imply
consent to the litigation of the rescission issue. The allowance of such an
amendment resulted in substantial prejudice to the plaintiff which was not
prepared to present evidence on defenses to the rescission claim.

X. INTERVENTION

In Associated Industries of Alabama, Inc. v. Train,5" the court affirmed
the denial of a motion to intervene as a party defendant filed by the State
of Alabama. The plaintiff, a business association, alleged that the EPA
acted in an arbitrary and capricious manner in rejecting certain state water
quality standards and substituting stricter federal standards. The State of
Alabama moved to intervene, claiming that a plaintiff's victory would
have a greater effect upon the State than upon the EPA, and that the
EPA's interest and ability to enforce the stricter federal standards was
questionable. The intervention motion was properly denied on the grounds
that the positions of the EPA and the State were identical, and with the
EPA protecting its interests, no likely damage would accrue to the State
in its absence.

Of particular interest is the court's handling of the issue of "timeliness"
of intervention. The Fifth Circuit began the year by supporting broad
discretion in the trial court which would be reversed only upon a clear
showing of abuse. Accordingly, in United States v. U.S. Steel
Corporation,60 a union representing the defendant's employees and the
Governor of Alabama were both denied intervention as parties defendant
in a government action attempting to enforce state air quality standards.
Their attempt to join the manufacturer in obtaining postponement of the
closing of two steel furnaces was properly denied on the ground that it was
"untimely," a final judgment having already been entered in the case.

In United States v. Allegheny-Ludlum Industries, Inc.,"t a group of
workers sought to intervene in an employment discrimination suit against

59. 543 F.2d 1159 (5th Cir. 1976).
60. 548 F.2d 1232 (5th Cir. 1977).
61. 553 F.2d 451 (5th Cir. 1977).
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their employer and their union, but their motion was filed nine months
after the union and the employer had reached a consent agreement with
the EEOC and nearly eight months after the petitioners knew of the con-
sent agreement. Since the applicants offered no compelling reasons for
their delay in moving to intervene, and since intervention at that point
would prejudice the existing parties and cause additional litigation expen-
ses, the motion for intervention was properly denied.

Recognizing this issue to be one in which increasing litigation is likely,
the Fifth Circuit moved in Stallworth v. Monsanto Company"2 to limit trial
court discretion by specifically defining four factors that "must" be consid-
ered in the timeliness of intervention area: (1) the length of time during
which the would-be intervenor actually knew or reasonably should have
known of his interest in the case before filing the intervention motion, (2)
the extent of prejudice that the existing parties to the litigation might
suffer as a result of the would-be intervenor's failure to apply for leave as
soon as he knew or reasonably should have known of his interest in the
case, (3) the extent of prejudice that the would-be intervenor may suffer
if his petition for leave to intervene is denied, and (4) the existence of
''unusual circumstances" militating either for or against the determination
that the application is timely. The court also listed certain factors that
should be ignored. Any "absolute measure of timeliness" (such as whether
the request for intervention comes before or after the entry of judgment)
is expressly rejected despite U.S. Steel. Other considerations such as the
likelihood that intervention may interfere with the orderly judicial pro-
cesses, while relevant to the issue of whether to permit intervention under
Section (b) of Rule 24, have no relevance to the issue of "timeliness."
Accordingly, the court in Stallworth held that the district court abused its
discretion in refusing to allow non-union white employees to intervene in
a civil rights class action brought by black employees, when the white
employees claimed that a consent order entered by the district court un-
necessarily and unfairly deprived them of their seniority rights.

XI. DISCOVERY

In Dollar v. Long Manufacturing, N.C., Inc., 3 the court held that the
trial court erred in failing to compel answers to certain interrogatories. The
case involved a personal injury claim. The plaintiff requested through
interrogatories information concerning any other incidents of bodily injury
or death involving the defendant's machinery. The defendant responded
that it had no present knowledge of any such injuries prior to the incident
forming the basis of the instant litigation and that such answer was pro-
vided in the spirit of cooperation without in any manner waiving objections

62. 558 F.2d 257 (5th Cir. 1977).
63. 561 F.2d 613 (5th Cir. 1977).
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as to relevance or materiality. The plaintiff later discovered the existence
of such injuries occurring after the plaintiff's injury and moved to compel
full information concerning them. The Fifth Circuit held that Rule 33
requires that the-responding party answer each interrogatory fully or object
to it stating with particularity the grounds of the objection. The court said
further that a unilateral declaration that no objections are waived does not
constitute such an objection and by failing to object, the responding party
waived any objections it might have had to the giving of a full answer to
the interrogatory. Although the scope of discovery lies within the sound
discretion of the trial court, the court concluded that the district judge
abused his discretion by not specifying in his order denying the plaintiff's
motion to compel any reasons for his limiting the scope of discovery.

Of particular interest to Georgia practitioners is First Federal Savings
and Loan Association of Rochester v. Fisher' which concerned the Georgia
law of post-judgment discovery. The defendants objected to post-judgment
discovery in aid of execution against them, asserting privilege under Ga.
Code Ann. §38-1205.61 The trial court, interpreting the "forfeiture of es-
tate" provisions of the statute, held that the defendants could not refuse
to submit to post-judgment discovery, there being no contention that they
were in danger of self-incrimination.66 The Fifth Circuit affirmed. 7

XII. TRIAL

The Fifth Circuit continued its endorsement of the use of special verdicts
pursuant to Rule 49 of the Federal Rules of Civil Procedure. In both
Morrison v. Frito-Lay, Inc.,"5 and Landry v. Offshore Logistics, Inc.," the
Fifth Circuit again upheld the trial court's discretion to take action in
order to harmonize ambiguous or inconsistent jury responses. In Morrison,
the submission of supplemental interrogatories by the court to resolve an
apparent inconsistency was held to be proper, and in Landry, the resub-
mission of the same special interrogatories for further consideration of
inconsistent answers was affirmed. Although noting that Rule 49(a) makes
no provision for the procedure to be followed in the event of inconsistent
answers to special interrogatories, the court reaffirmed the position taken
in previous years that the trial court may, in its sound discretion, take
action reasonably necessary to harmonize apparent inconsistencies or

64. 544 F.2d 902 (5th Cir. 1977).
65. GA. CODE ANN. §38-1205 (1974) states: "No party shall be required to testify as to any

matter which may criminate or tend to criminate himself, or which shall tend to work a
forfeiture of his estate, or which shall tend to bring infamy or disgrace or public contempt
upon himself or any member of his family."

66. 422 F.Supp. 1 (N.D. Ga. 1976).
67. For additional state court cases in this area, see Tennesco, Inc. v. Berger, 144 Ga. App.

45 (1977).
68. 546 F.2d 154 (5th Cir. 1977).
69. 544 F.2d 757 (5th Cir. 1977).
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ambiguities. In Landry, the court also noted that counsel for the defen-
dants did not object to the resubmission of the inconsistent interrogatory
answers. However, in Morrison timely objection was made, and the Fifth
Circuit ruled that such reconsideration of interrogatories by the jury was
within the discretion of the trial court when the resolution of such ambigui-
ties might properly be performed by the court itself.

In Commercial Credit Equip. Corp. v. L&A Contracting Co.,70 the court
considered the parameters of the Court Reporters Act.7' The appellant
argued that reversible error was committed in the closing argument of
opposing counsel, and that reversal was proper because the court reporter
had failed to transcribe any of the closing arguments of counsel as required
in the Court Reporters Act. The Fifth Circuit, while agreeing that the
applicable statute was mandatory in its requirement that all open court
proceedings must be recorded unless otherwise agreed by parties, ruled
that a violation of this statute is not reversible error per se. The court
defined three standards for determining the reversible nature of such error:
(1) the error must be committed in the omitted portion of the record; (2)
the present form of the record must be insufficient to permit a review of
the claimed error; and (3) the claimed error must be so prejudicial as to
require a new trial. The court said that it is necessary to satisfy at least
two of these three requirements in order to obtain a reversal. The court
held that post-trial affidavits filed by counsel for each side contained no
major contradictions relating to the substance of the alleged error. There-
fore, the present form of the record allowed a review of the claimed error,
and it was found to be not sufficiently prejudicial to require a new trial.
The court concluded that the trial judge must be given wide discretion in
regulating the scope of closing argument and that such discretion was not
abused in the instant case.

In the unusual circumstances of O'Rear v. Fruehauf Corp.," the court
found an abuse of discretion by the trial court in not granting a mistrial
on the basis of prejudicial arguments by opposing counsel. Prior to trial,
the appellant's counsel made a motion in limine 3 requesting the court to
prohibit opposing counsel from mentioning a prior state court action
against other possible tortfeasors. This motion was granted, and the trial
judge ordered opposing counsel to refrain from mentioning the state court
case. In his cross-examination of various witnesses, opposing counsel con-
tinued to refer to "the other lawsuit" despite objections by the appellant's

70. 549 F.2d 979 (5th Cir. 1977).
71. 28 U.S.C.A. §753(b)(1968).
72. 554 F.2d 1304 (5th Cir. 1977).
73. "A motion in limine is a motion made prior to trial for the purpose of prohibiting

opposing counsel from mentioning the existence of, alluding to, or offering evidence on mat-
ters so highly prejudical to the moving party that a timely motion to strike or an instruction
by the court to the jury to disregard the offending matter cannot overcome its prejudicial
influence on the jurors minds." Comment, 27 U. FLA. L. REv. 531 (1975).
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counsel and despite the sustaining of those objections by the trial judge.
After numerous such sustained objections, appellant's counsel moved for
a mistrial and the trial judge denied that motion. At the close of all evi-
dence, the appellant's counsel again requested the court to instruct oppos-
ing counsel to avoid any references to the state court case in closing argu-
ment, and opposing counsel assured the trial judge on the record on four
separate occasions that he would not bring up the matter in final argu-
ment. Contrary to those assurances and in direct violation of the judge's
instructions, opposing counsel alluded to the state proceeding in final argu-
ment. Again, appellant's counsel objected and moved for mistrial. The
trial judge denied the mistrial motion and, instead, gave cautionary in-
structions to the jury to disregard opposing counsel's comments. The Fifth
Circuit, quoting from the trial judge's own statements in the record, held
that "you can throw a skunk into the jury box and instruct the jurors not
to smell it, but it doesn't do any good."7 Considering the totality of the
circumstances and the practical ineffectiveness of cautionary instructions
after repeated jury exposure to prejudicial information, the court reversed
the trial court's judgment.

It has long been the rule in federal courts that a judge presiding at the
trial of a matter may not testify in that trial as a witness. In Kennedy v.
Great Atlantic and Pacific Tea Co.,75 the Fifth Circuit held that the prohi-
bition against testimony also applies to a judge's law clerk. The case in-
volved a slip and fall injury allegedly caused by a rain wet floor at the
entrance of the defendant's store. The trial judge's law clerk, to satisfy his
own curiosity about the premises, happened to pass the store on a rainy
night immediately prior to trial. He testified that he had seen a puddle of
water on the floor close to the spot where the plaintiff had allegedly fallen.
In an attempt to "encourage" settlement of the case, the judge informed
both counsel of his law clerk's discovery and when settlement could not be
reached, the plaintiff called the law clerk as a witness. Although the trial
judge gave cautionary instructions to the jury regarding his law clerk's
testimony, the Fifth Circuit held that the law clerk's injection of himself
into the controversy provided the plaintiff with the imprimatur of charac-
ter, credibility, and reliability from the court itself and was therefore im-
proper.

XIII. APPEALABILITY, APPEALS, STANDARDS OF AND RES JUDICATA

Appealability, even in the absence of final judgments, was found in
several new contexts. In United States v. Gurney,7" the court confronted
the appealability of district court orders in the criminal trial of Senator
Edward J. Gurney which denied the press: (1) unlimited access to Senator

74. 554 F.2d at 1309.
75. 551 F.2d 593 (5th Cir. 1977).
76. 558 F.2d 1202 (5th Cir. 1977).
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Gurney's grand jury testimony, (2) access to the names and addresses of
the jurors, 3) access to the bench conferences with counsel, and (4) access
to exhibits identified but not received into evidence. The Fifth Circuit
reviewed the orders using the tests set forth in Cohen v. Beneficial In-
dustrial Loan Corp." These tests are: (1) that the matter sought to be
reviewed has been finally disposed of by the district court, (2) that the
matter sought to be reviewed is separable from those rights asserted in the
main action, and (3) that if denial of review entails a risk of irreparable
injury, the case must involve a serious and unsettled legal question. The
Gurney court concluded that the Cohen tests were met and held the dis-
trict court's orders to be appealable.

In Caston v. Sears, Roebuck & Co.,"8 the court held that the denial of
an application to appoint counsel in a Title VII civil rights case is appeala-
ble. The court noted that the Fifth Circuit had previously held an order
denying an application to proceed in forma pauperis to be appealable."
Citing Cohen v. Beneficial Industrial Loan Corp., the court found the
refusal to appoint an attorney "too important to be denied review and too
independent of the cause itself to require that appellate consideration be
deferred until the whole case is adjudicated.""

In re Nissan Motor Corp.," dealt with the appealability of certain notice
orders entered into an antitrust class action. Again citing Cohen,8" the
court found the notice orders to be separable from and collateral to the
substantive claims. Reviewing the propriety of these notice orders would
not involve examination of the merits of the asserted antitrust claims. The
Fifth Circuit held that appellate review was necessary to prevent irrepara-
ble harm to important interests of a portion of the class omitted by the
notice prescribed by the district court. Finally, the court noted that the
class notice order presented serious and unsettled questions of law.

In two cases, the Fifth Circuit closed possible avenues of evasion of the
strictures of appealability doctrines. In Huckeby v. Frozen Food Express, 83

the appellant attempted to characterize a dismissal for want of jurisdiction
as a denial of a motion to intervene in an attempt to achieve appellate
review in the absence of a Rule 54(b) certificate. The Fifth Circuit noted
that the district court had granted the appellant's petition for leave to
intervene on September 18, 1974. It did not dismiss her complaint for want
of jurisdiction until the following July. Hence, the court held that the order
was not a denial of a motion to intervene. It was a jurisdictional dismissal
which applied to only one of several parties, which, in the absence of a Rule

77. 337 U.S. 541 (1949).
78. 556 F.2d 1305 (5th Cir. 1977).
79. Flowers v. Turbine Support Div., 507 F.2d 1242 (5th Cir. 1975).
80. 556 F.2d at 1308, quoting from 337 U.S. at 546.
81. 552 F.2d 1088 (5th Cir. 1977).
82. 337 U.S. 541 (1949).
83. 555 F.2d 542 (5th Cir. 1977).
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54(b) certificate, was not appealable until after final judgment. Similarly
in Plekowski v. Ralston-Purina Co., 81 the appellant sought to review by
way of a purported mandamus proceeding a number of orders denying class
certification, denying reconsideration of a prior order, denying plaintiff's
motion for partial summary judgment, denying plaintiffs motion to com-
pel answers to certain interrogatories, and denying a motion to certify for
immediate appeal. The Fifth Circuit held that mandamus was not a sub-
stitute for appeal and concluded that it could find no reason why the errors
alleged could not be considered by appellate review in the usual course of
litigation. Mandamus is a drastic remedy designed for extraordinary situa-
tions, and the court could find nothing extraordinary in the appellant's
situation.

Exhibitors Poster Exchange, Inc. v. National Screen Service Corp.5 is
noteworthy in representing an instance in which the Fifth Circuit awarded
damages pursuant to Rule 38 of the Federal Rules of Appellate Procedure 6

for the prosecution of a frivolous appeal. The court noted that the appel-
lant was presenting exactly the same issue which had been decided by the
Fifth Circuit on a prior appeal and on which a denial of rehearing by the
original panel, a denial of rehearing en banc and a denial of a writ of
certiorari by the Supreme Court had all been entered.87 Because the appel-
lees had been required to file pleadings and briefs in order to protect their
interests from frivolous litigation being waged again by the appellant, the
court remanded the case with direction to the district court to determine
and award the appellees costs and damages.

For some years, the Fifth Circuit has been regularly confronted by ap-
peals involving review of district court attorney's fee awards. In Wolf v.
Frank," the court reviewed with evident pique the degree to which its
energies were being frittered away in reviewing awards of "reasonable"
attorneys' fees. Indeed, the court prepared and filed an Appendix listing
numerous attorneys' fees cases which had recently required its attention.
The court referred to its previous decisions in Johnson v. Georgia Highway
Express, Inc.8" and Rainey v. Jackson State College0 which provided
checklists of items appropriate for consideration by a district court in
making an attorneys' fee award." In Wolf the district court had doubled

84. 557 F.2d 1218 (5th Cir. 1977).
85. 543 F.2d 1106 (5th Cir. 1976), cert. denied, 97 S.Ct. 2651, 53 L.Ed.2d 256 (1977).
86. FED. R. App. P. 38 states: "If a court of appeals shall determine that an appeal is

frivolous, it may award just damages and single or double costs to the appellee."
87. Exhibitors Poster Exch., Inc. v. National Screen Serv. Corp., 517 F.2d 110 (5th Cir.

1975), cert. denied, 423 U.S. 1054 (1976).
88. 555 F.2d 1213 (5th Cir. 1977).
89. 488 F.2d 714 (5th Cir. 1974).
90. 551 F.2d 672 (5th Cir. 1977).
91. These checklists include the following: "(1) The time and labor required, (2) The skill

requisite to properly perform the legal services, (3) Preclusion of other employment by the
attorney due to acceptance of the case, (4) The novelty and difficulty of the questions pre-
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the attorneys' normal hourly rates of $75.00 and $100.00 per hour, to ac-
count for what it described as the stubborn and relentless nature of the
attorneys' opposition. The Fifth Circuit found the doubling of the regular
hourly rate to be an abuse of discretion by the district court, stating that
stubbornness, persistence, acrimony and relentlessness are common haz-
ards of litigation. The court concluded that if time spent is the basis for
an award of attorneys' fees, then the regular, reasonable hourly rate for the
time spent, for whatever cause, should ordinarily be sufficient.

Walters v. Roadway Express, Inc." involved review of an order assessing
costs. Rule 54(d) of the Federal Rules of Civil Procedure provides that
"costs shall be allowed as of course to the prevailing party unless the court
otherwise directs." In Walters, the district court, without specifying any
reasons therefor, had ordered the prevailing parties to bear their own costs.
The Fifth Circuit held that when a trial court directs that prevailing par-
ties shall bear their costs, it must state its reasons in order to allow an
appellate court some basis upon which to judge whether the cost award is
within the proper confines of the district court's discretion.

Krahn v. B. F. Goodrich Co.9 3 provides warning of a remittitur trap
which should be avoided. The appellant had obtained a jury verdict in its
favor for $39,700 damages. The trial court had entered an order granting
appellees' motion for a new trial, conditioned upon a remittitur of $16,000.
The appellant accepted the remittitur under protest and filed his notice
of appeal. The appellant accepted tender of the amount of the verdict plus
interest, less the amount of the remittitur, pursuant to an order providing
that acceptance of the tender would be without prejudice to appeal of the
question of the remittitur. The Fifth Circuit, nevertheless, felt compelled
by the Supreme Court's recent decision in Donovan v. Penn Shipping Co.,
Inc. 9, to hold that a party may not appeal from a remittitur order that he
has accepted.

Southwest Airlines Co. v. Texas International Airlines, Inc. 5 presented
a res judicata question of first impression. Southwest Airlines had obtained
a federal declaratory judgment in 1973 holding that the Civil Aeronautics
Board could "not lawfully exclude defendant, Southwest Airlines Co., from
the use of Love Field, Dallas, Texas, and its airport facilities so long as
Love Field remains open as an airport."" The City of Dallas then re-

sented, (5) The customary fee, (6) Whether the fee is fixed or contingent, (7) Time limitations
imposed by the client, (8) The amount involved and the results obtained, (9) The experience,
reputation and ability of the attorneys, (10) The undesirability of the case, (11) The nature
and length of the professional relationship with the client, (12) awards in similar cases." 555
F.2d 1213, 1214 (5th Cir. 1977).

92. 557 F.2d 521 (5th Cir. 1977).
93. 559 F.2d 308 (5th Cir. 1977).
94. 429 U.S. 648 (1977).
95. 546 F.2d 84 (5th Cir. 1977).
96. City of Dallas v. Southwest Airlines Co., 371 F. Supp. 1015, 1035 (N.D. Tex. 1974)

aff'd, 494 F.2d 773 (5th Cir. 1974).
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sponded by passing a criminal ordinance directed at Southwest levying a
$200.00 fine for each takeoff or landing at Love Field. Southwest obtained
a federal court injunction against enforcement of the Dallas ordinance.
Texas International Airlines, Inc. and certain other plaintiffs designated
as the CAB carriers then brought a state court action basically attempting
to relitigate the earlier action and asserting that if Southwest were permit-
ted to utilize Love Field that the CAB carriers would be placed at a com-
petitive disadvantage. The CAB carrier plaintiffs in the state court action
had not been parties in the earlier federal litigation. Southwest neverthe-
less brought an action in the federal district court asking that the CAB
carriers be enjoined from proceeding further with the state litigation. The
federal district court granted Southwest a preliminary injunction against
relitigation in the state court of those issues previously decided in the 1973
federal litigation. This raised the res judicata question of whether parties
not present in the earlier litigation could be precluded from relitigating
those issues decided in the earlier litigation. The Fifth Circuit borrowed
the analysis of the American Law Institute which had recognized three
categories of cases involving representation by a public official. One of
those categories involved cases where an "agency's authority to maintain
or defend litigation ... should be construed as preempting the otherwise
available opportunity of the individual or members of the public to prose-
cute . . . . " The Fifth Circuit noted that to permit relitigation of the same
issues would defeat the policies underlying res judicata. The court held
that to rule otherwise would be to create uncertainty, encourage waste of
judicial resources, and expose parties to the possibility of numerous con-
flicting judgments. However, the court was sensitive to those due process
considerations flowing from denying a nonparty his day in court. The court
examined the congruence of legal interests of the different parties in the
different suits, the quality of the earlier litigation, and the participation
by the nonparties in amicus roles in the earlier litigation and concluded
that there would be no violation of due process.

Moch v. East Baton Rouge Parish School Board" posed the question of
the continuing applicability of a res judicata bar where there has been a
significant change in the applicable underlying law after the first judg-
ment. The Fifth Circuit suggested a two-fold test: first, a determination
as to whether a change in the applicable law had clearly occurred after the
earlier judgment, and second, assuming that such a change had occurred,
a determination as to whether application of traditional res judicata prin-
ciples would cause manifest injustice. The court suggested that if both
questions were answered in the affirmative, res judicata should not pre-
clude the second action.

97. RESTATEMENT (SECOND) OF JUDGEMENTS §85 (Tent. Draft No. 2 1975).
98. 548 F.2d 594 (5th Cir.), cert. denied, 98 S.Ct. 183, 54 L.Ed.2d 132 (1977).
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